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CA  USES  in  which  the  decisions  contained  in  IIu7i^8  Reports^  and 
in  the  Appellate  Division  Reports^  have  heen  passed  upon  hy  the 
Court  of  Appeals, 

Adams  &  Co.  «.  Albert 87  Hun,  471 

Judgment  reversed  and  a  new  trial  granted :  155  N.  Y.  356. 

CuRRiEB  V,  Poor 84  Hun,  45 

Judgment  reversed  and  a  new  trial  granted :  155  N.  T.  344. 

Larned  t?.  Donovan 84  Hun,  533 

Judgment  affirmed:  155  JVl  T,  341. 

Matter  op  Searls 22  App.  Div.  140 

Order  reversed:  155  iV^.  T.  333. 

People  ex  rel.  Bijur  v.  Barker 21  App.  Div.  480 

Order  affirmed:  155  N.  T.  330. 

Seroent  V,  Liverpool  &  L.  &  G.  Ins.  Co 85  Hun,  31 

Judgment  retersed  and  a  new  trial  ordered:  155  JV.  Y.  349. 

Simon  v.  Vanderveer 84  Hun,  452 

Judgment  reversed  and  that  entered  upon  the  verdict  affirmed :  155  N.  Y.  377. 

Van  Arbdale  r.  King 18  App.  Div.  629 

Appeal  dismissed :  155  N.  Y.  325. 

The  attention  of  the  profession  is  called  to  the  fact  that  the  Court  of  Appeals 
in  many  cases  decide  an  appeal  upon  other  grounds  than  those  stated  in  the 
opinion  of  the  court  below. 

The  affirmance  or  reversal  of  the  judgment  of  the  Appellate  Division  does  not 
necessarily  show  that  the  Court  of  Appeals  concurred  in,  or  dissented  from,  the 
statements  contained  in  the  opinion  of  the  Supreme  Court.  (Rogers  v.  Decker ^ 
131  N.  Y.  490.)—  [Rep. 
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Casts 


DETERMINED  IN  THE 


FIKST    DEPARTMENT 

IN  THE 

APPELLATE   DIVISION, 
g^cbruanv  1898.* 


H.  KoEHLER  <fe  Co.,  Appellant,  v,  Isaac  Reinheimer,  Respondent. 

Corporation — guaranty  of  a  lease,  executed  by  a  brewing  company  in  eonHderation 
of  the  lessee^ s  promise  to  buy  beer  from  the  company  —  the  plea  of  ultra  vires  cat^ 
not  be  isserted  —  sealed  instrument  expressifig  a  consideration, 

A  guaranty  of  the  performance  by  the  lessee  of  premises  to  be  used  as  a  saloon,  of 
the  conditions  and  covenants  contained  in  the  lease,  executed  by  a  corporation 
organized  under  the  General  Manufacturing  Act  (Laws  of  1848,  chap.  40),  for 
the  manufacture  of  ales  and  beer,  in  consideration  of  the  lessee's  promise  to 
buy  his  beer  of  the  corporation,  is  not  tUtra  vires. 

When,  moreover,  it  appears  that  the  lessor  delivered  possession  of  the  premises 
to  the  lessee,  in  reliance  upon  such  guaranty,  the  corporation  will  not  be  per- 
mitted to  advance  the  plea  of  ultra  vires. 

The  fact  that  such  a  contract  is  under  seal  and  expresses  a  consideration  is  suf- 
ficient to  support  it. 

Appeal  by  the  plaintiff,  H.  Koehler  &  Co.,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  20th  day  of  April, 
1897,  upon  the  decision  of  the  court  rendered  after  a  trial  before 
the  court  without  a  jury  at  the  New  York  Trial  Term  dismissing 
the  complaint. 

£.  J.  Mi/erSj  for  the  appellant. 

Dm>id  Gerber^  for  the  respondent. 

*The  other  cases  of  this  term  will  be  found  in  volume  35  App.  Div. —  [Rep. 
App.  Div.— Vol.  XXVL        1 
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RuMSEYj  J. : 

The  plaintiff  is  a  corporation  organized  under  the  general  law  of 
1848  (Chap.  40),  and  the  objects  for  which  it  is  organized  are  the 
manufacture  and  sale  of  various  kinds  of  ales  and  beer.  In  the  month 
of  November,  1890,  certain  infants,  the  owners  of  a  building  in  this 
city,  were,  by  their  special  guardian,  about  to  lease  the  premises  to 
one  Ilyland  to  be  used  as  a  saloon  for  the  sale  of  beer.  The  plaintiff 
corporation  had  agreed  to  guarantee  the  performance  of  the  cove- 
nants of  the  lease  by  Ilyland.  Before  that  was  done,  however,  the 
plaintiff  entered  into  a  contract  with  the  defendant  under  his  seal, 
which  recited  the  fact  that  the  lease  wa«  about  to  be  made,  describ- 
ing it,  and  that  Koeliler  &  Co.  were  about  to  guarantee  the  perform- 
ance of  the  conditions  in  the  lease ;  and  the  defendant  agreed  tliat,  if 
default  should  be  made  by  the  lessee  in  the  performance  of  any  of 
tlie  covenants,  and  the  said  Koehler  &  Co.  should  be  called  upon  to 
pay  the  rent  or  perform  the  conditions  of  the  lease,  he  would  pay 
to  Koehler  &  Co.  the  rent  or  any  arrears  thereof  that  might  remain 
due  under  the  lease,  and  all  damages  that  might  arise  in  consequence 
of  the  non-performance  of  the  covenants  or  either  of  them.  The 
lessee  defaulted  in  the  payment  of  certain  of  the  rent,  and  the 
lessor  thereupon  brought  an  action  against  Koehler  &  Co.  to  recover 
the  amount  not  paid  by  the  lessee.  That  action  was  settled  by 
Koehler  &  Co.  by  the  payment  of  a  less  amount  than  was  actually 
due  to  the  lessor,  and  in  return  for  that  payment  it  obtained  a 
receipt  in  full  for  the  amount  unpaid  and  a  release  from  further  lia- 
bility upon  its  guaranty.  Having  made  that  payment,  Koehler  & 
Co.  brought  this  action  to  recover  the  amount  it  had  paid  and  the 
expenses  to  which  it  had  been  put.  At  the  Trial  Term  the  com- 
plaint was  dismissed,  the  court  deciding  that  the  contract  of  guar- 
anty entered  into  by  Koehler  &  Co.  with  the  lessor  was  not  within 
its  power  as  a  corporation  to  make;  that,  consequently,  the  con- 
tract could  not  have  been  enforced  against  it  had  it  resisted,  and 
that  the  defendant  was  only  bound  to  indemnify  the  plaintiff 
against  a  legal  liability  which  it  could  have  been  compelled  to  per- 
form. The  complaint  was  dismissed,  therefore,  upon  the  sole 
ground  that  the  contract  between  the  plaintiff  here  and  the  lessor, 
by  wliich  the  plaintiff  guaranteed  the  performance  by  the  lessee  of 
the  covenants  contained  in  the  lease,  was  ultra  vires ;  and,  conse- 
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qiiently,  the  only  question  presented  in  this  case  is  whether  in  that 
conclusion  the  court  was  correct.  For  the  purposes  of  the  case  it 
will  be  conceded  th&t  the  contract  of  the  defendant  was  simply  a 
contract  of  indemnity  and  not  solely  a  guaranty,  and  that  the  defend- 
ant could  not  be  compelled  to  answer  to  the  plaintiff  for  the  per- 
formance of  any  act  which  the  plaintiff  was  not  legally  compellable 
itself  to  do.  It  will  not  be  questioned  either  that  if  the  plaintiff 
here  had  any  defense  to  the  action  brought  against  it  by  the  lessor, 
the  defendant  is  entitled  to  have  the  benefit  of  that  defense  in  this 
action  to  the  same  extent  and  %vith  the  same  effect  as  though  the 
defense  had  been  interposed  successfully  by  the  plaintiff  in  the 
action  against  it.  The  only  question,  therefore,  which  will  be  con- 
sidered, is  whether  the  plaintiff  here  was  liable  upon  its  contract  to 
guarantee  the  performance  of  the  conditions  of  the  lease.  That 
question  has  been  presented  to  the  courts  of  this  State  several  times 
within  the  last  few  years,  and  while  the  decisions  upon  the  subject 
are  contradictory,  yet  it  may  fairly  be  said  that  the  weight  of 
authority  is  to  the  effect  that  such  a  contract  by  a  brewing  com- 
pany is  not  beyond  its  powers.  {Fuld'  v.  The  Bxirr  Brew,  Co,^  18 
N.  Y.  Supp.  456 ;  Holm  v.  The  C laics  Zipsius  B7*ew.  Co,^  21  App. 
Div.  204.) 

The  case  of  Filon  v.  The  Miller  Breioing  Company  (15  N. 
T.  Supp.  57)  has  been  cited  as  laying  down  a  different  rule. 
The  question  there  was  not  presented  in  precisely  the  same  way. 
In  that  case  the  secretary  of  the  Miller  Brewing  Company  had 
leased  from  Filon  certain  premises  to  be  used  by  a  third  person. 
It  appeared  that  the  company  did  not  take  possession  of  the  prem- 
ises leased  and  did  not  make  any  effort  to  occupy  them,  but  that  it 
proposed  to  permit  a  third  person  to  use  them,  and  there  was  grave 
doubt  in  the  case  whether  the  secretary  who  executed  the  lease  had 
any  power  to  do  so.  The  court  held  in  that  case  that  the  proper 
execution  of  the  lease  had  not  been  proved  so  as  to  charge  the 
brewing  company.  It  was  also  held  by  the  justice  delivering  the 
opinion  that  if  the  secretary  had  power  to  execute  the  lease,  the  act 
was  outside  of  the  purposes  for  which  the  company  was  incorpo- 
rated, and,  therefore,  it  was  ultra  vires,  and  the  defendant  was  not 
liable  upon  the  lease.  If  that  case  could  be  deemed  an  authority 
that  a  corporation  in  guaranteeing  a  lease  for  the  purpose  of  increas- 
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iug  the  sales  of  the  article  in  which  it  deals,  necessarily  goes  beyond 
its  powers  so  that  its  contract  of  guaranty  is  void,  it  must  be  deemed 
to  be  overruled  by  the  two  cases  cited  above.  •  The  same  question 
was  presented  to  the  Supreme  Court  of  Wisconsin  in  a  very  recent 
case  where  the  facts  were  almost  precisely  as  they  are  here,  and 
it  was  held  that  a  brewing  company  had  the  power  to  make 
such  a  guaranty  and  was  liable  upon  it.  {Winterfidd  v.  The 
Cream  City  Brew.  Co,^  71  N.  W.  Rep.  101.)  But  if,  upon  a 
consideration  of  the  authorities,  it  shall  be  deemed  that  the  question 
has  not  been  settled  in  this  State,  and  is  still  open  for  consideration^ 
nevertheless  we  think  that  upon  principle  the  plaintiff  was  clearly 
liable  on  the  contract  it  made.  Its  business  was  the  manufacture 
and  sale  of  beer.  Hyland  was  about  to  open  a  saloon  in  which 
beer  should  be  sold.  He  had  not  before  that  time  been  a  customer 
of  the  plaintiff,  but  he  promised  in  case  the  plaintiff  executed  this 
guaranty  that  he  would  buy  his  beer  of  it,  and  the  guaranty  was 
executed  for  the  purpose  of  securing  a  customer,  and  that  was  its 
object.  The  contract  to  guarantee  this  lease  was  not  illegal  in  the 
sense  tliat  it  was  forbidden  by  the  statute  or  that  it  was  against  pub- 
lic policy.  It  is  ultra  vires,  if  at  all,  simply  because  it  does  not 
relate  to  something  within  the  purview  of  the  objects  for  which 
the  corporation  was  organized.  A  trading  corporation  like  this  has 
the  right  to  foster  its  legitimate  business  by  all  usual  and  proper 
means,  and  it  may  make  all  contracts  which  are  useful  or  necessary  to 
enable  it  to  carry  on  the  business  or  accomplish  the  objects  of  its  incor- 
poration. {Old  Colony  R,  R.  Corporation  v.  Evana^  6  Gray,  25, 38.) 
It  is  said  by  Judge  Earl  in  the  case  of  Ilohnes  v.  Willard  (125  N. 
Y.  75,  81)  that  a  corporation  dealing  in  manufactured  goods  and 
needing  them  for  sale,  may,  as  a  proper  incident  to  its  business, 
extend  financial  aid  to  a  manufacturer  by  advancing  him  money  to 
enable  him  to  furnish  the  goods.  The  doctrine  of  ultra  vires  took 
its  rise  at  a  very  early  day  in  the  history  of  corporations,  at  a  time 
when  they  were  not  common  and  were  created  for  quasi  public 
purposes  and  regarded  to  a  certain  extent  as  public  in  their  nature. 
At  that  time  not  only  was  their  manner  of  contracting  closely 
limited,  but  their  power  to  make  contracts  was  jealously  guarded 
and  the  courts  were  not  slow  to  invalidate  any  act  by  which  a  cor- 
poration might  go  beyond  the  express  powers  which  had  been 
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granted  to  it.  But  that  doctrine  has  been  considerably  limited  in 
later  days.  Corporations  are  now  organized  to  carry  on  every  kind 
of  business  which  may  be  performed  by  individuals.  The  purposes 
of  trading  corporations  are  in  no  way  public  in  tljeir  nature.  So 
far  as  the  people  are  concerned,  whether  a  corporation  shall  make 
one  contract  or  another,  so  long  as  it  advances  the  purposes  for 
which  the  corporation  was  organized,  is  absolutely  unimportant ; 
and  so  the  rule  has  come  to  be  laid  down  that,  except  as  restrained 
by  law,  trading  corporations  have  the  implied  power  to  make  all 
snch  contracts  as  will  further  the  objects  of  their  creation,  and  their 
dealings  in  this  regard  may  be  likened  to  those  of  an  individual 
seeking  to  accomplish  the  same  ends.  (4  Am.  &  Eng.  Ency.  of 
Law,  245  ;  1  Morawetz  Corp.  §  320 ;  Green's  Brice's  Ultra  Vires, 
72.) 

In  examining  the  question  whether  a  contract  of  a  trading  cor- 
poration is  beyond  its  powers,  it  is  not  very  important  whether  the 
contract  was  a  sagacious  one  to  make  or  not.  If  it  appears  that  the 
thing  done  tended  to  increase  the  business  it  was  organized  to  do, 
the  courts  need  not  concern  themselves  with  the  question  whether 
the  contract  was  a  wise  one.  The  simple  question  is,  if  the  con- 
tract were  carried  out,  whether  it  would  have  been  likely  to  increase 
the  business  of  the  corporation.  In  this  case,  as  the  contract  appears 
to  have  been  made  with  the  purpose  of  obtaining  a  customer  for 
the  plaintiflPs  beer,  the  only  thing  to  be  examined  is  whether,  if  the 
arrangement  had  been  carried  out  as  expected  at  the  time  the  con- 
tract of  guaranty  was  entered  into,  it  would  have  tended  to  increase 
the  sales  of  the  commodity  in  which  the  plaintiff  dealt.  The 
arrangement  with  Hyland  may  not  have  reached  the  dignity  of  an 
enforcible  contract,  but  yet  it  may  well  have  resulted  in  a  great 
increase  of  the  plaintiff's  business,  and  if  eo,  it  was  undoubtedly  a 
reasonable  contract  for  it  to  make.  The  purpose  of  the  plaintiff's 
organization  was  to  make  and  sell  beer.  It  was  undoubtedly  com- 
petent to  enter  into  any  contract  adapted  to  further  that  purpose 
and  not  against  public  policy.  No  one  would  hesitate  to  say  that 
the  plaintiff  might  have  rented  a  place  in  which  to  dispose  of  its 
wares,  and  established  an  agent  there  for  that  purpose.  Can  it  be 
said,  as  a  matter  of  law,  that  it  was  foreign  to  the  purposes  of  its 
organization  to  enter  into  a  contract  with  a  person  who  was  engaged 
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in  the  sale  of  that  sort  of  wares  by  whicli  it  should  be  made  worth 
his  while  to  deal  exclusively  in  the  plaintiff's  wares?  Clearly  it 
could  not,  and  if  the  arrangement  operated  successfully  it  was  quite 
certain  that  the  business  of  the  plaintiff  would  be  increased.  It 
may  be  said  that  there  was  nothing  to  show  that  the  contract  was 
one  which  was  customary  to  be  made  in  the  business,  but  that  is  of 
no  importance.  The  question  is  whether,  upon  a  consideration  of 
all  the  facts,  it  appears  that  the  contract  was  one  which  could  have 
fostered  the  purposes  for  which  the  corporation  was  organized.  If 
it  might,  then  it  was  within  the  power  of  the  corporation  to  make 
it,  otherwise  not.  That  question,  as  it  seems  to  us,  must  clearly  be 
answered  in  the  affirmative  in  this  case. 

An  examination  of  the  record  shows  that  the  persons  entering 
into  this  lease  were  infants ;  that  an  application  had  been  made  to 
the  court  by  their  special  guardian  to  authorize  the  lease  of  these 
premises ;  that  the  special  guardian  reported  to  the  court  the  terms 
upon  which  the  lease  was  to  be  made  and  that  one  of  those  terms 
was  that  the  lease  was  to  be  guaranteed  by  the  plaintiff.  That 
report  was  accompanied  by  a  memorandum  of  an  agreement  by 
which  the  lessee  undertook^  to  procure  such  a  guaranty,  and  the 
order  of  confirmation  authorizing  the  execution  of  the  lease  required 
that,  in  addition  to  the  usual  covenants,  it  should  contain  certain 
other  conditions,  one  of  which  was  that  the  lessee  should  procure 
H.  Koehler  &  Co.  to  guarantee  in  the  usual  form  the  performance 
of  the  covenants  and  conditions  contained  in  the  lease.  It  is 
apparent  from  these  facts  that  this  guaranty  given  by  the  plaintiff 
was  a  condition  upon  whicli  the  lessor  was  permitted  to  enter  into 
the  lease,  and  that  the  lease  was  executed  upon  the  express  authority 
of  that  guaranty.  It  was,  therefore,  so  far  as  the  plaintiff  was  con- 
cerned, an  executed  contract  by  which,  in  reliance  upon  the  act  of 
the  plaintiff,  the  lessor  had  delivered  over  the  possession  of  this 
property  under  the  lease  to  the  lessee.  That  state  of  facts  brings 
the  case  precisely  within  the  case  of  Wliitney  Arms  Co,  v.  Barlow 
(63  N.  Y.  62),  in  which  it  was  said  that  a  corporation  will  not  be 
permitted  to  advance  the  plea  of  ultra  vires  where  the  contract  with 
regard  to  which  it  is  interposed  was  one  entered  into  in  reliance 
upon  the  act  of  the  corporation.  (See,  also,  Bath  Gas  Light  Co,  v. 
Claffy^  151  N.  Y.  24:.)     It  may  be  said  that  the  liabiHty  imposed 
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upon  this  plaintiff  by  this  contract  of  guaranty  was  greatly  in  excess 
of  any  possible  benefits  that  could  accrue ;  but  nothing  of  that  sort 
appears,  nor  would  it  be  of  any  importance  if  it  did.  Neither  the 
directors  nor  the  stockholders  of  the  plaintiff  seem  to  have  made 
any  objections  to  the  contract,  and  the  validity  of  such  a  contract 
does  not  depend  upon  the  question  whether  it  was  a  wise  one  to 
make,  but  upon  whether  the  object  of  it  was  to  increase  the  business 
of  the  company,  and  whether,  upon  the  whole,  it  was  possible  that 
that  object  could  have  been  attained. 

It  is  said  that  there  was  no  consideration  moving  to  Reinheimer 
for  his  contract  of  indemnity.  Upon  that  point  it  need  only  be 
remarked  that  his  contract  was  under  seal  and  expressed  a  consider- 
ation, and  that  was  amply  sufficient  to  support  it. 

We  do  not  consider  whether  Reinheimer  was  induced  to  enter 
into  this  contract  by  false  representations.  While  evidence  was 
given  upon  both  sides  in  regard  to  that  matter,  the  court  did  not 
pass  u])on  it,  but  put  its  decision  solely  upon  the  ground  that  the 
contract  was  one  which  the  plaintiff  had  no  power  to  make.  Our 
judgment  is  that,  upon  the  facts  appearing  here,  this  contract  of 
guaranty  was  one  within  the  power  of  the  plaintiff  to  enter  hito ; 
that  it  could  have  no  defense  to  the  action  brought  against  it  by  the 
lessor,  and,  therefore,  it  was  entitled  to  be  indemnified  against  the 
liability  which  it  incurred,  and  should  have  recovered  from  the 
defendant  the  amount  it  lost. 

The  judgment,  therefore,  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Barrett,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Digitized  by  VjOOQIC 


8      CARDONNER  v.  METROPOLITAN  STREET  R.  CO. 

First  Department,  February  Term,  1898.  [Vol.  dOL 

Bella  Cardonner,  as  Administratrix,  etc.,  of  John  C.  Oabdonner, 
Deceased,  Respondent,  v.  The  Metropolitan  Street  Railway 
Company,  Appellant. 

negligence  —  death  of  a  bieyde  rider  coming  out  from  behind  an  approaching  ear  at 
a  street  railroad  crossing. 

A  corporation  maintaiDing  a  street  railway  in  New  York  city  which,  at  a  point 
where  its  line  turns  from  Seventh  avenue  into  Fifty -third  street,  stations  a  man 
between  the  tracks,  whose  duty  it  is  to  signal  oirs  to  round  the  curve,  and 
another  at  the  crosswalk  to  warn  any  one  attempting  to  cross  Fifty-third  street 
of  the  approach  of  a  car  around  the  curve,  and  which  also  provides  a  flag  sig- 
nal at  which  cars  approaching  from  the  north  on  the  avenue  stop  until  signaled 
to  proceed,  is  not  liable  for  the  death  of  a  bicycle  rider  who,  after  riding  at  the 
rate  of  from  six  to  ten  miles  an  hour  behind  a  car  bound  south  on  Seventh  ave- 
nue, turns  out  to  the  west  when  the  car  stops  at  the  signal  north  of  Fifty-third 
street  and  keeps  on  with  unabated  speed  until  he  is  struck  by  a  car  rounding 
the  curve  from  the  south,  there  being  no  evidence  that  either  the  signalmen  or 
the  motorman  could  have  seen  him  until  he  came  in  front  of  the  south-bound 
car,  when  it  was  too  late  to  avert  the  collision. 

Appeal  by  the  defendant,  The  Metropolitan  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  22d  day  of  June,  1897,  upon  the  verdict  of  a  jury,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  22d  day  of  June,  1897, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

The  action  was  brought  to  recover  damages  for  the  death  of  the 
plaintiff's  intestate,  which  was  caused  by  the  alleged  negligence  of 
the  defendant. 

C,  F,  Bro\on^  for  the  appellant. 

TF".  C.  Beecher^  for  the  respondent. 

Patterson,  J. : 

Upon  a  critical  examination  of  all  the  evidence  appearing  on  the 
record  of  the  trial  of  this  cause,  we  are  irresistibly  led  to  the  conclu- 
sion that  the  court  should  have  directed  a  verdict  for  the  defendant, 
and,  hence,  that  the  judgment  and  order  appealed  from  must  be 
reversed. 
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Negligence  of  the  defendant's  servants  was  not  shown.  The  acci- 
dent wliich  resulted  in  the  death  of  the  plaintiff's  intestate  happened 
under  peculiar  conditions,  and  the  liability  of  the  defendant  for 
negligence  of  its  servants  must  be  considered,  not  only  with  refer- 
ence to  an  emergency  suddenly  arising,  but  with  regard  to  the 
preparations  made  by  the  defendant  for  meeting  possible  conditions, 
such  as  existed  at  the  time  the  accident  occurred ;  and  also  with 
reference  to  the  conduct  of  the  servants  of  the  defendant  in  charge 
of  the  car  which  collided  with  the  plaintiff's  intestate,  and  of  its 
servants  stationed  in  the  street  to  prevent  a  collision  of  vehicles  with 
its  cars.  Having  regard  to  all  the  circumstances  and  conditions 
existing  at  the  time  this  accident  occurred,  we  are  unable  to  see  that 
there  was  any  omission  of  duty  on  the  part  of  the  defendant's  serv- 
ants, either  on  or  off  the  car,  or  in  the  provision  which  had  been  made 
by  the  defendant  to  prevent  such  accidents  as  that  which  happened 
to  the  plaintiff's  intestate ;  or  that  there  was  anything  to  submit  to 
the  jury  on  any  of  those  subjects. 

The  accident  occurred  at  the  intersection  of  Seventh  avenue  and 
Fifty-third  street,  on  the  west  side  of  the  avenue.  At  Fifty-third 
street  there  is  a  curve  in  the  line  of  the  defendant's  road  where  the 
tracks  turn  into  Fifty-third  street  to  run  westerly  to  Ninth  avenue. 
Tlie  car  which  collided  with  the  plaintiff's  intestate  was  proceeding 
northerly  on  a  transit  requiring  it  to  turn  into  Fifty-third  street. 
It  stopped  on  Seventh  avenue  between  Fifty-second  and  Fifty-third 
streets  on  the  easterly  track,  and  at  about  a  point  at  which  a  signal  was 
plrtced  with  the  word  "  Stop  "  upon  it.  That  signal  was  located  about 
80  feet  south  of  the  point  at  wliich  began  the  curve  of  the  tracks 
going  into  P^ifty-third  street,  and  about  129  feet  from  the  southerly  side 
of  Fifty-third  street.  Stationed  at  Fifty-third  street  and  between  the 
tracks  on  the  Seventh  avenue  and  on  Fifty-third  street  was  a  flagman, 
whose  duty  it  was  to  give  signals,  and  who,  at  the  time  of  this  accident, 
did  signal  to  the  motorman  on  the  car  to  start  and  to  round  the  curve 
at  Fifty-third  street.  There  was  another  man  stationed  on  the  cross- 
walk at  Fifty-third  street  on  the  west  side  of  Seventh  avenue,  and 
his  duty  w^as  to  signal  or  give  warning  to  any  one  attempting  to 
cross  Fifty-third  street,  of  the  approach  of  a  car  around  the  curve. 
The  signalman  was  so  stationed  at  the  time  of  the  accident.  On 
App.  Div.— Vol.  XXVI.        2 
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Seveiitli  avenue  north  of  Fifty-third  street  was  a  flag  on  a  standard  ; 
at  that  point  all  cars  going  south  on  the  westerly  track  on  Seventh 
avenue  above  Fifty-third  street  came  to  a  stop  until  the  motonnen 
of  such  south-bound  cars  were  signaled  by  the  flagman  to  proceed. 
On  the  morning  of  the  accident  in  question,  the  plaintiff's  intestate 
was  riding  his  bicycle  at  a  rate  of  speed  which  is  variously  estimated 
at  from  six  to  ten  miles  an  liour.  He  was  coming  down  Seventh  ave- 
nue and  at  some  distance  behind  a  south-bound  car  of  tlie  defendant 
on  the  westerly  track  above  Fifty-third  street.  That  car  sto])])ed  at 
the  flag  signal  above  Fifty-third  street.  The  plaintiff's  intestate  was 
riding  between  the  rails  of  the  westerly  track,  and  w4ien  the  car  in 
front  of  him  stopped,  he  turned  out  to  the  west,  kept  on  without 
abatement  of  speed,  and  when  he  reached  the  curve  on  Fifty-third 
street  and  near  the  westerly  crosswalk,  Jie  was  struck  by  the  defend- 
ant's car  and  sustained  injuries  from  which  he  died.  The  question 
of  negligence  of  the  defendant  is  somewhat  involved  with  that  of 
tlie  acts  of  the  plaintiff's  intestate  himself,  but  8e]>arating  the  two 
matters  and  considering  the  relation  of  the  defendant  alone  to  the 
occurrence,  it  is  made  to  appear  sufticiently  that  great  care  was 
observed  in  the  management  of  the  cars  of  the  defendant,  so  far  as 
the  employment  of  persons  stationed  on  the  street  is  concerned. 
Neither  of  the  flagmen  was  shown  to  have  omitted  anything  he 
could  have  done  to  prevent  the  accident.  There  is  nothing,  there- 
fore, to  show  that  the  flagman  stationed  between  the  crosswalks  on 
the  Seventh  avenue  could  have  seen  the  plaintiff's  intestate  wliile  he 
was  behind  the  south-bound  car  and  between  the  rails  of  the  west- 
erly track  and  before  he  turned  out.  There  is  nothing  to  show  that 
the  flagman  on  the  crosswalk  could  have  seen  him  until  the  accident 
was  imminent  or  until  he  turned  out.  It  was  shown  that  ample  pro- 
vision was  made  to  prevent  collisions  and  that  each  of  the  flagmen 
performed  his  full  duty. 

If  any  negligence  can  be  imputed  to  the  defendant's  servants, 
therefore,  it  must  be  to  the  motorman  of  the  car,  and  here  the 
evidence  fails  again.  There  was  nothing  to  show  that  the  motor- 
man  could  have  seen  the  plaintiff's  intestate  before  the  south- 
bound car  stopped,  or  that  he  was  in  a  line  of  vision  until  the 
plaintiff's  intestate  came  in  front  of  the  south-bound  car,  at  which 
time  the  car  which  struck  the  decedent  was  on  tlie  curve  of  Fift v-third 
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street.  There  was  nothing,  then,  to  show  any  neglect  of  the  motor- 
nian  in  not  fully  stopping  his  car,  or  in  not  making  an  effort  to  stop  it. 
As  soon  as  the  motorman  saw  the  plaintiff's  intestate,  he  released  the 
grip  and  applied  the  brake  (the  gong  was  sounding  all  the  time),  "  the 
cable  fell  out  and  the  car  slid  along."  The  motorman  was  perform- 
ing his  full  duty  ;  he  was  considering  the  condition  of  the  avenue  and 
of  the  street  at  the  curve.  His  attention  was  attracted  to  a  woman 
wlio  was  crossing  the  street  and  who  he  thought  might  be  in  peril ; 
she  "  jumped  back  "  and  then  he  saw  on  the  other  side  the  plaintiff's 
intestate  coming,  as  all  agree,  at  a  rapid  rate  towards  the  curve,  with 
the  situation  of  which  and  the  operation  of  cars  about  which,  he 
was  entirely  familiar,  as  he  was  in  the  habit  of  riding  twice  or  more 
every  day  on  his  bicycle  across  that  curve.  We  do  not  see,  there- 
fore, that  there  was  any  negligence  shown  on  the  part  of  the  motor- 
man.  The  claim  that  the  duty  was  incumbent  upon  the  motorman 
iu  turning  the  curve  to  be  vigilant  in  order  to  prevent  collisions 
with  vehicles  going  southward  is,  as  a  general  statement,  entirely 
correct,  but  under  the  conditions  disclosed  by  the  proof  in  this  case 
we  fail  to  see  that  anything  is  shown  to  have  been  omitted  by  him 
that  prudence  and  care  would  have  required.  Irrespective  of  any 
other  question  in  the  case,  and  without  considering  whether  it  was 
not  clearly  shown  that  the  accident  was  caused  by  the  impetuous 
riding  of  the  plaintiff's  intestate  at  a  point  known  to  him  to  be 
dangerous,  we  are  of  the  opinion  that,  on  the  whole  evidence,  the 
defendant  was  entitled  to  a  verdict  on  this  question  of  negligence. 
The  judgment  and  order  appealed  from  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Barketf,  Inobaham  and  McLaughlin,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  cost  to  appellant 
to  abide  event. 
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Mary  Paget  and  Otliers,  as  Trustees,  Plaintiffs,  v,  Ellen  S. 
Melcher  and  Otliers,  Defendants. 

Deed  —  a  direction  to  a  trustee  to  convey  is  not  a  present  gift  —  tnU  —  a  declaration, 
that  personal  property  shall  "belong"  to  children,  conveys  a  vested  devisable 
remainder — Jiow  far  a  subsequent  gift  over  by  way  of  substitution  modifies  it  — 
the  Special  Term  cannot  alter  the  conclusions  of  a  rrferee  appointed  to  hear  and 
determine  an  action  of  partition. 

A  direction,  contained  in  a  deed  of  trust,  that  the  rents  and  profits  of  certain 
premises  be  paid  to  the  wife  of  the  grantor  during  her  life,  and  upon  her  death 
to  him,  should  he  survive  her,  and  that,  after  the  death  of  the  survivor  of  the 
parents,  the  trustee  should  convey  the  premises  to  the  children  of  the  grantor 
in  fee  —  the  issue  of  any  child  who  should  have  died  leaving  issue  at  the 
death  of  the  survivor  of  the  parents  to  take  the  same  share  which  their 
parent  would  have  taken  if  living  —  contains  no  words  of  present  gift,  and  final 
distribution  must  be  made  among  those  persons  who  constitute  the  class  at  the 
time  when  the  division  is  directed  to  be  made. 

Where  the  will  of  a  testator  declares  that,  after  the  death  of  his  wife,  his  personal 
property  "shall  belong  to  my  (l^is)  children,  the  descendants  of  any  deceased 
child  to  take  the  share  their  parent  would  have  taken,  if  living,"  the  children 
living  at  the  testator's  death  take  remainders  which  vest  at  once  and  are  devis- 
able :  and  a  subsequent  provision  of  the  same  clause  that  "if  no  descendants 
of  mine  survive  my  said  wife,  then  my  property  shall  belong  and  be  delivered 
over  by  my  executors  to  the  same  persons  named  as  residuary  legatees  in  case 
of  such  failure  of  descendants,  in  the  next  clause  of  this  will,  and  in  the  same 
proportions,"  does  not  postpone  the  vesting  of  the  remaindera  already  created  by 
the  express  words  of  the  gift,  but  is  merely  a  gift  over  by  way  of  substitu- 
tion, upon  the  contingency  of  an  absolute  failure  of  issue  of  the  testator  at  the 
time  of  the  death  of  his  widow. 

Van  Brunt,  P.  J.,  and  Rumsey,  J.,  dissented. 

JSejnble,  that  where  the  issues  in  an  action  of  partition  have  been  referred  to  a 
referee  to  hear  and  determine,  and  he  has  made  an  interlocutory  report  fixing 
the  respective  shares  of  the  property  to  be  partitioned,  to  which  each  of  the 
parties  is  entitled,  and  directing  a  certain  judgment  to  be  entered,  the  direction 
of  the  court  as  to  the  entry  of  judgment  (required  in  the  first  department) 
must  conform  to  that  contained  in  the  referee's  report,  and  the  Special  Term  has 
no  power  to  modify  such  direction  of  the  referee. 

Motion  by  the  plaintiff,  Mary  Paget,  and  by  the  defendants.  The 
Union  Trust  Company  and  otliers,  for  a  new  trial  made  upon  a  ease 
containing  exceptions,  ordered  to  be  heard  at  the  Appellate  Division 
in  the  first  instance,  an  interlocutory  judgment  having  been  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  8th  day 
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of  July,  1897,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  New  York  Special  Term. 

The  facts  are  stated  in  the  dissenting  opinion  of  Judge  Rumsby. 

F.  a,  Minrath^  for  the  plaintiffs. 

F.  B,  Candler^  for  the  administrators  of  Henry  L.  Stevens. 

J.  Albert  Lane^  guardian  ad  litem  for  infant  defendants,  for  the 
motion. 

George  ZahrisJcie^  for  the  defendant  Ellen  S.  Melcher,  opposed. 

Patterson,  J. : 

I  concur  in  so  much  of  the  opinion  of  Mr.  Justice  Rumsey  as 
relates  to  the  construction  of  the  deed  of  trust  and  the  extent  of  the 
interests  acquired  by  the  cestuis  qice  t^ncst  thereimder ;  but  I  am  not 
able  to  concur  in  the  views  expressed  by  him  concerning  the  per- 
sonal property  that  passed  under  the  will  of  Paran  Stevens.  The 
difference  between  the  provisions  of  the  deed  and  those  of  the  will 
is  striking.  In  the  deed  there  are  no  present  words  of  grant  to 
the  children  of  Paran  Stevens ;  under  the  will  the  bequest  was  dis- 
tinctly to  them  after  the  life  estate  in  their  mother.  The  words 
used  in  the  deed  annex  futurity  to  the  grant ;  those  used  in  the  will 
indicate  a  present  gift.  Upon  the  decease  of  the  testator's  wife,  the 
personal  property,  he  declares,  "  shall  belong  to  my  children,  the 
descendants  of  any  deceased  child  to  take  the  share  their  parent 
would  have  taken,  if  living.^'  It  is  not  and  cannot  be  claimed  that, 
if  the  provision  ended  there,  there  would  not  be  an  absolute  vested 
remainder  in  the  three  children  of  the  testator  in  equal  parts.  But 
the  will  proceeds  to  provide  as  follows :  "  And  if  no  descendants  of 
mine  survive  my  said  wife,  then  said  property  shall  belong  and  be 
delivered  over  by  my  executors  to  the  same  persons  named  as 
residuary  legatees  in  case  of  such  failure  of  descendants  in  the  next 
clause  of  this  will  and  in  the  same  proportions." 

The  effect  of  this  gift  over  is  not  to  postpone  the  vesting  in  inter- 
est of  the  remainders  created  by  the  express  words  of  the  gift, 
limited  upon  the  particular  estate.  It  is  unnecessary  to  go  further 
than  the  statute  to  determine  that  the  remainders  vested.  They  so 
vest  (1 R.  S.  723  §  13)  when  there  is  a  person  in  being  who  would  have 
an  immediate  right  to  the  possession  of  the  lands  upon  the  ceasing 
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of  the  intermediate  or  precedent  estate.  Is  it  to  be  questioned  that 
if  Mrs.  Stevens,  tlie  widow,  liad  died  before  her  son,  Henry  Leiden 
Stevens,  the  three  children  of  Paran  Stevens  would  have  had 
the  immediate  right  of  possession  ?  The  test  of  tliat  right,  in  con- 
nection with  the  vesting  of  the  remainder,  is  not  the  certainty  that 
the  remaindermen  will  take  in  possession.  "  A  i-emaiuder  is  vested 
where  the  interest  is  fixed,  although  it  may  be  uncertain  whether  it 
will  ever  take  effect  in  possession.  It  is  the  present  capacity  of 
taking  effect  in  possession,  if  the  possession  were  to  become  vacant, 
that  distinguishes  a  vested  from  a  contingent  remainder."  {Grout  v. 
Townsend^  2  Den.  338.)  What  is  the  effect,  then,  of  the  gift  over 
in  this  will  %  It  is  not  a  provision  to  prevent  or  postpone  the  vest- 
ing in  interest  or  to  throw  forward  the  ascertainment  of  who  shall 
take  as  remaindermen  to  the  period  of  the  death  of  the  testator's 
widow.  It  is  merely  an  executory  gift  over  by  way  of  substitution, 
on  the  contingency  of  an  absolute  failure  of  issue  of  the  testator  at 
the  time  of  the  death  of  his  widow.  The  remainders  given  to  the 
children  are  subject  to  be  divested,  but  only  in  one  event,  that  is, 
the  total  failure  of  issue  of  the  testator  to  take  the  property  in  pos- 
session at  the  expiration  of  the  particular  estate.  There  is  no  gift 
over  to  any  one  child  ;  there  is  no  provision  for  divesting  the 
remainder  on  the  deatli  of  any  one  cliild  before  the  expiration  of 
the  intermediate  estate ;  there  is  nothing  which  in  any  way  would 
indicate  survivorship  among  the  children.  All  that  is  provided 
for  relates,  as  clearly  as  language  can  state  it,  to  the  complete 
failure  of  issue  of  tlie  testator  at  the  time  of  the  death  of  his 
widow.  The  testator  contemplated  and  intended  only  one  event, 
therefore,  in  which  the  remainders  should  be  divested ;  that  was  the 
only  condition  that  could  by  any  possibility  defeat  the  remainders 
vesting  in  possession.  They  must  be  divested  as  to  all  before  that 
result  can  follow  as  to  either  of  the  interests  in  remainder.  The 
situation  in  tliis  case  may  be  illustrated  by  what  was  decided  in 
Syey  V.  Barnes  (3  Mer.  340),  where  it  was  lield  that  a  devise  over 
upon  a  contingency  does  not  prevent  the  shares  from  vesting  in  the 
meantime,  provided  the  words  of  bequest  be,  in  other  respects,  suffi- 
cient to  pass  a  present  interest,  although  such  a  devise  over  of  the 
entirety  may  be  called  in  aid  of  other  circumstances  to  show  that  no 
present  interest  was  intended  to  pass.     There  are  no  other  circum- 
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stances  appearing  in  this  case  that  would  indicate  an  intention  of  the 
testator  to  postpone  the  vesting  of  the  remainders  in  interest  nntil 
the  death  of  his  widow.  There  was  a  question  of  survivorship  in 
the  case  cited  as  affected  by  the  nature  of  tlie  property,  but  tliat 
question  is  not  involved  here.  The  general  case  was,  that  personal 
property  was  given  to  trustees  upon  trusts  to  pay  interest  to  one  per- 
son for  life  ;  after  her  death  to  pay  and  divide  the  principal  among 
sueli  life  tenant's  children  and  the  issue  of  a  deceased  child  as  she 
should  appoint.  In  default  of  appointment,  to  go  and  be  equally 
divided  among  the  life  tenant's  children  on  certain  conditions,  and 
if  there  were  no  issue,  or  all  should  die  before  their  respective  por- 
ti^>ns  became  payable,  then  a  gift  over.  It  was  held  that  the  shares 
given  to  the  children  of  the  life  tenant  vested  immediately,  though 
liable  to  be  divested  by  all  dying  without  issue  under  a  certain  age ; 
and  it  was  also  held  that  the  share  of  a  child  so  dying  was  properly 
payable  to  its  representatives. 

There  is  nothing  in  the  will  nor  in  the  surrounding  circumstances, 
so  far  as  we  are  able  to  judge  from  this  record,  that  prevented  the  vest- 
in  tr  of  these  remainders.  They  were  subject  to  be  divested,  all  or  none. 
The  divesting  never  has  occurred  and  never  can  occur,  and  Henry 
Leirlen  Stevens'  share  in  the  personal  property  passed  under  his  will. 

I,  therefore,  think  that  the  judgment  should  be  modified,  with 
reference  to  the  personal  property. 

BARRErr  and  O'Brien,  JJ.,  concurred ;  Yan  Brunt,  P.  J.,  and 
RuMSEY,  J.,  dissented  from  the  modification  of  the  judgment. 

RrMSEY,  J. : 

This  action  was  brought  for  the  partition  of  certain  property,  and 
after  issue  had  been  joined  it  was  referred  to  a  referee  to  hear  and 
determine.  After  the  trial  by  the  referee  an  interlocutory  judg- 
ment was  entered  fixing  the  shares  of  the  property  to  be  partitioned 
to  which  each  of  the  respective  parties  to  the  action  was  entitled 
and  directing  a  sale.  After  the  entry  of  that  judgment  this  motion 
for  a  new  trial  was  made  pursuant  to  the  authority  of  section  1001 
of  the  Code  of  Civil  Procedure.  Before  proceeding  to  the  examina- 
tion of  the  questions  presented  by  this  record  it  is  proper  to  call 
attention  to  what  we  conceive  to  be  a  serious  error  in  practice  into 
which  the  parties  have  fallen.    The  action  was  referred  to  a  referee 
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to  hear  and  determine,  and  his  report  was  made  directing  the  judg- 
ment to  be  entered.  In  that  case  the  report  stands  as  the  decision 
of  the  court  (Code  Civ.  Proc.  §  1228),  and  bj'  the  provisions  of  that 
section  the  clerk  was  required  to  enter  judgment  upon  it  when  its 
form  has  been  settled  by  the  referee.  Although  it  has  been  deemed 
necessary  in  this  department  that  there  should  be  a  direction  of  the 
court  for  the  entry  of  the  judgment,  yet,  when  entered,  it  must  be 
the  one  directed  in  the  report  of  the  referee ;  and  the  court,  at 
Special  Term,  when  a  motion  is  made  for  leave  to  enter  the  judg- 
ment, has  no  power  or  authority  to  give  directions  which  shall 
require  the  entry  of  a  judgment  substantially  different  from  that  pre- 
scribed in  the  report  of  the  referee.  {Kennedy  v.  McKone  [No.  2], 
10  App.  Div.  97.)  The  judgment  to  be  entered  upon  this  report  is  to 
be  reviewed  in  the  same  way  as  one  entered  upon  a  decision  of  the 
court,  for  the  report  has  the  same  effect  precisely  as  such  decision. 
The  manner  in  which  it  is  to  be  reviewed  is  prescribed  in  section 
1022  of  the  Code,  and  no  authority  is  given  to  the  court  at  Special 
Term  to  change  or  alter  the  directions  given  by  the  referee  as  to 
the  entry  of  judgment.  The  application  for  judgment  upon  the 
report,  which  is  made  to  the  court  at  Special  Term,  is  not  for  the 
purpose  of  a  review  of  the  correctness  of  the  findings  of  the  ref- 
eree, but  simply  to  furnish  an  assurance  of  regularity  in  the  manner 
of  entering  the  judgment  and  to  enable  all  parties  to  know  that  the 
judgment  as  entered  conforms  to  the  one  directed  in  the  report. 
There  was,  therefore,  no  authority  in  the  Special  Term  to  modify 
the  conclusions  of  law  found  by  the  referee  so  as  to  enter  a  different 
judgment  than  that  directed  in  the  report.  All  parties  seem,  how- 
ever, to  liave  acceded  to  this  practice  and  appear  without  objection 
before  the  court,  and  no  motion  has  been  made  to  set  aside  the 
judgment  for  irregularity  ;  and  for  that  reason  it  is  not  necessary  to 
further  consider  the  point  of  practice. 

The  action  was  brought  to  partition  not  only  certain  real  estate 
situate  in  the  State  of  New  York,  but  also  other  real  estate  in  the 
State  of  Khode  Island,  and  certain  personal  property.  The  real 
estate  in  the  State  of  Rhode  Island  was  by  consent  withdrawn  from 
the  purview  of  the  action,  and  no  judgment  was  had  concerning  it, 
the  only  property  which  is  now  involved  in  the  litigation  being  the 
real  estate  in  this  city  and  the  personal  property.     The  real  estate 
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belonged  to  Parau  Stevens,  who,  on  the  29th  of  April,  1863,  con- 
veyed it  to  Charles  G.  Stevens  upon  certain  trusts.  These  trusts 
were  to  receive  the  rents  and  profits,  and  after  payment  of  certain 
expenses  to  pay  the  remainder  of  the  income  to  Marietta  Stevens, 
the  wife  of  Paran  Stevens,  during  her  life,  and  upon  her  death,  if 
Paran  Stevens  survived  her,  to  pay  the  income  to  him,  and  "  upon 
the  death  of  the  survivor  of  the  said  Paran  Stevens  and  Marietta 
Stevens  to  convey  the  said  lands  and  premises  to  the  children  of 
the  said  Paran  Stevens  in  fee,  the  issue  of  any  child  of  the  said  Paran 
who  shall  have  died  leaving  issue  living  at  the  death  of  the  sur- 
vivor of  the  said  Paran  and  Marietta,  to  take  the  same  share  the 
parent  would  if  living."  At  the  time  of  making  the  deed  there  were 
living  three  children  of  Paran  Stevens.  Marietta  Stevens  survived 
her  husband  Paran.  Before  the  death  of  Marietta  Stevens,  Henry 
L.  Stevens,  one  of  the  children  of  Paran  Stevens,  died  without 
issue,  leaving,  however,  a  will  by  which  he  devised  all  his  property, 
including,  of  course,  whatever  interest  he  may  have  had  in  this 
real  estate,  to  a  trustee,  in  tnist  for  his  sister,  Mary  Paget,  who 
claimed,  by  virtue  of  this  devise,  to  be  entitled  to  one-third  of  this 
estate  after  the  death  of  her  mother,  Marietta  Stevens.  The  defend- 
ant Ellen  S.  Melcher  claimed,  on  the  contrary,  that  by  the  terms  of 
the  deed  no  title  to  the  land  vested  in  any  of  the  children  during 
the  lifetime  of  Marietta,  but  that  it  was  the  duty  of  the  trustee,  at 
the  determination  of  the  life  estate,  to  convey  the  land  to  those  per- 
sons who  at  that  time  should  answer  the  description  of  children  of 
Paran  Stevens ;  and  that  as  such  persons  were  only  Mary  Paget  and 
herself,  each  of  them  was  entitled  to  one-half  of  said  premises  and 
Mary  Paget  took  nothing  under  the  deed  of  Henry  Leiden  Stevens. 
The  plaintiffs'  contention  wsw  adopted  by  the  referee,  but  upon  the 
hearing  at  Special  Term  his  conclusions  were  modified  by  the  court 
and  judgment  was  entered  in  accordance  with  the  claim  made  by 
the  defendant ;  and  the  question  presented  upon  this  branch  of  the 
case  is  whether  the  judgment  as  thus  entered  was  correct. 

The  deed  contains  no  grant  to  the  children  of  Paran  Stevens. 
Their  only  right  to  the  property  arises  from  the  direction  contained 
in  the  deed  that  the  tnistee  shall  convey  to  the  children  of  Paran 
Stevens  in  fee.  The  deed,  then,  is  to  be.  construed  in  accordance 
with  the  rule  that,  where  final  distribution  is  to  be  made  among  a 
App.  Div.— Vol.  XX VL        3 
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class,  the  benefits  must  be  confined  to  those  persons  who  constitute 
the  class  at  the  time  when  tlie  division  is  directed  te  be  made. 
{Matter  of  Boer,  147  N".  Y.  348,  and  cases  cited.)  It  is  not  neces- 
sary to  consider  the  precise  nature  of  the  interest  taken  by  the 
members  of  the  class  before  the  time  for  division  arises.  Whether 
the  remainder  be  contingent,  or  a  vested  remainder  in  those  persons 
who  shall  constitute  the  class  at  any  given  time,  subject  to  be 
divested  by  the  death  of  any  one  of  those  persons  before  the  time 
for  distribution  arises,  is  a  matter  of  no  particular  importance.  It  is 
sufficient  for  the  purposes  of  this  case  to  say  that  the  general  rule 
is  well  established  that  the  property  when  divided  is  to  go  to  those 
persons  who  shall  compose  the  class  at  the  time  when  the  division 
is  to  be  made.  {Clai'h  v.  Cammann^  14  App.  Div.  127;  Geisse  v. 
Bunce^  23  id.  289.)  That  this  rule  should  be  applied  in  the  case  at 
bar  is  made  the  more  manifest  from  the  words  of  the  deed  which 
immediately  follow  those  above  quoted  and  which  direct  the  grantee, 
if  there  shall  be  no  issue  of  Paran  at  the  time  of  the  death  of  the  sur- 
vivor of  the  persons  entitled  to  the  income  for  life,  to  convey  the  land 
to  the  heirs  at  law  of  Paran  Stevens,  thus  clearly  indicating  the  inten- 
tion of  the  grantor  that  no  child  should  take  under  the  deed  so  long  as 
either  of  those  entitled  should  live.  Many  exceptions  to  this  rule 
are  reported  in  the  books,  but  an  examination  of  each  one  of  them 
will  show  that  the  rule  itself  has  not  been  overthrown  or  attacked, 
but  that  the  exception  in  each  case  is  based  upon  particular  circum- 
stances, and  an  intention  that  the  general  rule  should  not  control 
was  inferred,  either  because  there  was  an  express  gift  to  the  persons 
wlio  were  to  share  after  the  determination  of  the  life  estate,  so  that 
the  share  of  each  one  of  them  was  vested  at  the  time  of  the  testator's 
death,  or  there  were  such  expressions  of  intention  in  the  will  that  it 
necessarily  followed  that  the  persons  constituting  the  class  took  a 
vested  interest  at  the  death  of  the  testator.  It  is  not  necessary  to  cite 
the  numerous  cases  showing  this  exception.  As  indicating  the  reasons 
upon  which  the  exception  is  based,  we  may  cite  the  cases  of  Goebel 
V.  Wolf  (113  N.  Y.  405) ;  Campbell  v.  StoTce%  (142  id.  23),  and 
Smith  V.  Ed\oard%  (88  id.  92).  The  last  case,  although  applying  the 
rule  to  the  will  therein  construed,  contains  a  discussion  of  the  whole 
subject,  showing  the  reasons  on  account  of  which  an  exception  to 
the  general  rule  may  be  said  to  exist  in  any  particular  case.    But  in 
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this  case  we  look  in  vain  for  any  expression  in  tlie  deed  from  which 
it  can  be  claimed  that  this  estate  is  taken  out  of  the  general  rule  laid 
down  in  the  cases  first  cited  above.  The  rule,  therefore,  must  apply, 
and  it  requires  us  to  conclude  that  the  construction  placed  upon  the 
deed  by  the  learned  referee  was  not  correct,  but  that  the  judgment 
as  modified  at  the  Special  Term  properly  fixed  the  interests  of  the 
parties  who  were  entitled  to  this  estate  in  remainder  —  if  it  may  be 
so  called  —  and  properly  gave  one-half  of  the  estate  to  the  plaintiff 
and  the  other  to  the  defendant  Ellen  S.  Melcher. 

The  action  was  brought  not  only  for  the  partition  of  this  real 
estate,  but  for  the  division  of  certain  personal  property  which  Paran 
Stevens  had  bequeathed  to  his  wife  for  her  life,  and  to  certain  of 
his  children  after  her  death.  The  question  presented  is  practically 
the  same  as  that  presented  upon  the  construction  of  the  deed, 
although  it  arises  in  a  different  manner  and  upon  a  consideration  of 
an  entirely  different  phraseology  and  requires  separate  examination. 
By  the  3d  and  4th  clauses  of  his  will  Paran  Stevens  gave  to  his 
wife,  Marietta  Stevens,  for  her  life,  certain  personal  property  which 
is  the  subject  of  this  action.  At  the  time  of  his  death  he  left  three 
children,  one  of  whom,  Henry  Leiden  Stevens,  died  before  the 
death  of  Marietta  Stevens,  as  stated  above.  The  will  provided  as 
follows :  "  Upon  the  decease  of  my  said  wife,  the  property  by  this 
and  the  preceding  clause  devised,  shall  belong  to  my  children,  the 
descendants  of  any  deceased  child  to  take  the  share  their  parent 
would  have  taken  if  living ;  and,  if  no  descendants  of  mine  sur- 
vive my  said  wife,  then  said  property  shall  belong  and  be  delivered 
over  by  my  executors  to  the  same  persons  named  as  residuary  lega- 
tees in  case  of  such  failure  of  descendants,  in  the  next  clause  of 
tliis  will,  and  in  the  same  proportions."  The  words  "  shall  belong  " 
in  this  bequest  operate  as  a  direct  gift  to  the  children  of  Paran 
Stevens.  The  presumption  in  such  cases  is  that  the  testator  intends 
that  such  a  gift  shall  take  effect  either  in  enjoyment  or  interest  at 
the  date  of  his  death,  and  such  words  will  be  construed  as  relating 
to  the  time  of  his  death  unless  a  contrary  intention  appears,  {^el- 
son  V.  JSusseU,  135  N.  Y.  137.)  The  effect  of  this  bequest,  there- 
fore, would  be  to  give  an  indefeasible  vested  remainder  in  the  per- 
sonal property  to  each  one  of  the  children  of  Paran  Stevens  who 
answered  that  description  at  the  time  of  his  death,  unless  a  con- 
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trary  intention  is  made  to  appear  in  the  will,  and,  if  that  appears, 
it  is  the  duty  of  the  court  to  carry  it  into  effect.  (Gen.  Laws, 
chap.  46,  §  205 ;  Laws  of  1896,  chap.  547.)  An  examination 
of  the  will  makes  it  quite  clear,  we  think,  that  such  an  intention 
does  appear.  The  very  words  of  the  bequest  over  necessarily 
include  such  an  intention.  The  bequest  is  to  the  children  and  the 
descendants  of  any  deceased  children,  and  it  is  followed  by  a  pro- 
vision that  if  no  descendants  of  his  survive  his  wife,  the  property 
shall  go  over  to  those  "  relatives  "  who  are  entitled  to  the  residue 
under  the  will.  It  is  quite  clear  from  this  that  the  testator  intended 
that  the  only  persons  who  should  be  benefited  by  that  provision 
were  those  of  his  relatives  of  the  various  classes  named  who  should 
be  living  at  the  death  of  his  wife,  and  that  the  persons  who  would 
finally  be  entitled  to  the  remainder  could  not  be  determined  until 
the  death  of  the  wife,  because  until  she  dies  it  cannot  be  known 
whether  any  of  the  descendants  of  Paran  Stevens  will  be  living  at 
that  time,  and,  unless  they  are  living,  the  bequest  to  the  children  and 
their  issue  entirely  fails.  Under  no  circumstances  could  the  gift  to 
the  children  take  effect  in  possession  until  the  life  estate  is  ended. 
It  cannot  be  ascertained,  therefore,  at  the  death  of  any  one  of  the 
children  during  the  lifetime  of  Marietta  whether  an  indefeasible 
interest  in  this  property  has  vested  in  him,  but  that  remains  to  be 
determined  only  when  Marietta  Stevens  shall  have  died ;  because  up  to 
that  time  it  is  tincertain  whether  any  descendants  of  the  testator  will 
survive  her,  and  if  no  descendants  of  his  survive  her,  then  the  estate 
over  takes  effect.  In  view  of  this  condition  of  affairs  there  could  be 
no  vesting  of  an  indefeasible  title  to  the  remainder  of  this  estate  so 
long  as  she  lived,  and  the  necessary  result  is  that  such  title  could  only 
vest  in  the  children  or  in  the  descendants  of  those  children  who 
answered  that  description  at  the  time  of  the  death  of  the  life  tenant. 
It  has  been  said  that  the  words  "  shall  belong  "  indicate  an  inten- 
tion to  give.  This  undoubtedly  is  the  case,  but  at  the  same  time  it 
is  worthy  of  notice  that,  where  the  testator  makes  an  immediate  gift 
to  take  effect  in  interest  at  the  time  of  his  death,  he  uses  the  usual 
words  "  give  and  bequeath ; "  but  where  he  makes  a  gift  which  is  not 
to  take  effect  at  that  time,  but  subsequently,  and  upon  the  failure  of 
a  life  estate,  he  uses  the  words  "  shall  belong  "  or  "  are  to  belong." 
It  may  not  be  of  any  particular  importance,  and  yet  the  use  of  the 
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two  separate  phrases  may  be  remarked  upon  as  indicating  that  the 
testator,  in  the  use  of  one  set  of  words,  had  a  somewhat  different 
intention  from  what  he  had  in  the  use  of  the  other.  It  is  unneces- 
sary to  consider  specially  all  the  proxasions  of  the  will  of  Paran 
Stevens,  but  it  is  sufficient  to  say  that  an  examination  of  the  will 
discloses  a  well-defined  scheme  on  his  part  that  his  property  shall 
go  in  the  first  instance  to  those  who  are  his  direct  descendants,  and 
that  it  is  only  upon  the  failure  of  direct  descendants  that  the  resid- 
uary bequest  over  shall  take  effect.  This  intention  is  evident  as  to 
the  property  which  is  given  separately  to  each  one  of  his  three  chil- 
dren, and  in  each  case  a  devise  over  to  the  residuary  legatees,  who 
are  collateral  relatives  only,  does  not  take  effect  unless  there  shall 
be  an  entire  failure  of  descendants  of  each  of  the  other  children. 
So  long  as  there  is  any  descendant  of  any  child  living  at  the  time 
when  the  division  must  be  made,  that  descendant  takes  the  property, 
and  it  is  only  upon  the  entire  failure  of  such  descendants  at  that 
time  that  the  property  goes  to  collateral  relatives.  This  intention  is 
thoroughly  well  established  in  the  will,  and  to  carry  it  out  requires 
the  interpretation  of  the  4th  clause  which  has  been  given  in  the 
judgment.  We  think,  therefore,  that  the  direction  in  the  judgment 
as  to  the  division  of  the  personal  property  is  correct,  and  that  the 
one-third  whicli  is  held  by  the  defendant  should  be  divided  as 
directed  therein. 

The  result  is  that  the  motion  for  a  new  trial  should  be  denied, 
with  costs  to  the  defendant  Melcher. 

Van  Brunt,  P.  J. : 

1  concur.  It  seems  to  me  that  it  is  perfectly  plain  that  the  tes- 
tator intended  by  his  will  to  confer  upon  his  children  a  vested 
remainder,  subject  to  be  divested  by  death  during  the  continuance 
of  the  intermediate  estate. 

Motion  for  new  trial  denied  and  interlocutory  judgment  modified 
by  adjudging  that  the  legatees  under  the  will  of  Henry  Leiden 
Stevens  took  one  undivided  third  in  the  personal  property  men- 
tioned in  the  3d  and  4th  clauses  of  the  will  of  Paran  Stevens, 
being  the  share  which  said  Henry  Leiden  Stevens  would  have  taken 
if  he  had  survived  the  life  tenant,  with  costs  to  all  parties  to  be 
paid  out  of  the  fund. 
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Lizzie  Sellers,  Eespondent,  v.  Bridget    Dempset,    Appellant^ 
Impleaded  with  John  Dempsey  and  Others. 

Negligence — a  iervant  of  a  janitor  i7\fured  by  the  faU  of  a  lift — liability  of  the 
owner  of  the  building  —  duty  of  inspection. 

The  fall  of  a  lift,  constructed  less  than  nine  months  before  and  used  in  part  for 
the  removal  of  ashes  from  the  upper  floors  of  an  apartment  house,  in  conse- 
quence of  the  breaking  of  a  central  rope  by  which  the  car  was  supported, 
which  rope,  although  frayed  to  a  point  in  one  spot,  was  not  known  to  the 
janitor  to  be  defective,  is  not,  in  the  absence  of  proof  that  the  owner  of  the 
building  knew,  or  was  chargeable  with  knowledge,  of  the  condition  of  the 
rope,  sufficient  evidence  of  negligence  on  her  part  to  render  her  liable  for 
injuries  thereby  occasioned  to  a  servant  not  in  her  employ,  but  in  that  of  her 
janitor,  while  such  servant  was  operating  the  lift. 

The  fact  that  ropes  were  placed  on  both  sides  of  the  lift  by  which  it  could  be 
raised  and  lowered,  and  that  one  of  these  ropes  was  out  of  order,  necessitating 
the  servant  placing  herself  under  the  car  while  using  the  other  rope,  and  that 
there  existed  a  defect  in  a  screw  bolt  securing  the  pulley  over  the  car  at  the 
top  of  the  shaft,  of  which  latter  defect  the  owner  had  notice,  but  which,  how- 
ever, in  no  way  contributed  to  the  accident,  was  not  considered  to  create  any 
liability  on  the  part  of  the  owner. 

Appeal  by  the  defendant,  Bridget  Dempsey,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  tlie  plaintiff,  and  of  the  defendants, 
Johii  Dempsey  and  others,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  13th  day  of  April,  1897,  upon  the 
verdict  of  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  7th  day  of  April,  1897,  denying  the  said  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

M.  P.  0^  Cannor,  for  the  appellant. 

John  F,  Foley^  ior  the  respondent. 

Patterson,  J. : 

This  is  an  appeal  from  a  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant,  Bridget  Dempsey,  in  an  action  brought  to 
recover  damages  for  injuries  claimed  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  of  the  defendant,  and  from  an 
order  denying  a  motion  for  a  new  trial.     The  action  was  originally 
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brought  against  Mrs. .  Dempsey  and  other  defendants,  who  it  was 
claimed  were  associated  with  her  in  the  ownership  of  certain  prem- 
ises upon  which  tlie  accident  occurred  which  resulted  in  the  plain- 
tiffs injuries.  The  complaint  was  dismissed  as  to  all  the  defendants 
other  than  Bridget  Dempsey.  It  appeared  in  evidence  that  Mrs. 
Dempsey  was,  in  a  general  sense,  the  owner  of  the  premises  referred 
to,  and  that  she  collected  the  rents  thereof  and  had  the  general 
administration  of  the  property.  The  premises  consisted  of  an  apart- 
ment or  tenement  house  in  which  she  employed  a  janitor  by  the 
name  of  O'Connell.  It  was  his  business  to  take  care  of  the  house 
and,  as  he  himself  testified,  among  other  things,  to  collect  and 
remove  the  ashes  from  various  apartments  in  the  building.  As  an 
appliance  for  the  accomplishment  of  that  purpose,  there  was  in 
the  building  a  dumb  waiter  used  as  a  lift,  which  was  operated  by 
hand  by  means  of  two  ropes ;  one  at  the  right  side  of  the  car,  by 
pulling  which  the  car  was  raised,  and  the  other  at  the  left  side,  by 
the  use  of  which  the  car  was  lowered.  It  appears  that  the  whole  of 
this  apparatus  was  put  new  into  the  building  in  January,  1894. 
In  September,  1894,  this  plaintiff  was  employed  by  the  janitor  as 
his  servant  and  not  as  the  servant  of  the  defendant. 

On  the  14th  of  September,  1894,  the  plaintiff  used  the  lift  for  the 
purpose  of  bringing  down  to  the  basement  ashes  from  several  floors 
of  the  apartment  house ;  she  stood  on  the  basement  floor ;  the  rope 
on  the  right-hand  side  of  the  elevator  was  out  of  order  and  could 
not  be  used,  and  it  had  been  so  for  about  two  weeks.  She  was, 
therefore,  compelled  to  use  both  for  pulling  up  and  lowering  the  car 
the  rope  at  the  left  side,  in  order  to  reach  which  it  was  necessary  for 
her  to  put  her  head  or  some  portion  of  her  body  into  the  elevator  shaft. 
The  car  was  at  one  of  the  upper  stories ;  she  leaned  forward  to  pull 
the  rope  when  the  car  fell  and  struck  her  on  the  head  inflicting 
injuries  more  or  less  serious  in  their  character.  In  addition  to  the 
two  ropes  mentioned,  there  was  a  third  rope  secured  to  the  roof  of 
the  car,  about  the  center  of  the  roof,  by  which  last-mentioned  rope 
the  car  was  held  in  place  and  upon  which  the  weight  of  the  car  was 
sustained.  That  center  rope  passed  through  a  pulley  secured  at  the 
top  of  the  shaft.  There  was  a  small  screw  bolt  wliich  was  attached 
to  the  shaft,  and  which  it  was  shown  got  worn  out  and  loose  so  that 
it  would  not  fit  in,  and  that  loosened  the  shaft.     It  was  proven  that 
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information  of  tliat  particular  defect  was  given  to  a  son  of  the 
defendant,  and  it  is  quite  clear  that  notice  of  it  was  brought  home 
to  the  defendant  Bridget  Dempsey.  The  negligence  attributed  to 
the  defendant  is  that  she  allowed  the  use  on  the  premises  of  an 
unsafe  apparatus  which  she  furnislied  for  the  use  of  the  tenants,  the 
janitor  and  those  whose  business  it  might  be  to  assist  him  in  the 
removal  of  ashes  from  the  upper  stories  of  the  house ;  but  no  other 
fact  indicating  an  unsafe  condition  was  shown  than  as  above  stated. 
It  appeared  clearly  in  evidence  given  on  behalf  of  the  plaintiff  that 
the  real  cause  of  the  fall  of  the  elevator  was  not  the  defect  above 
referred  to,  of  which  the  defendant  had  notice,  but  was  the  fraying 
and  wearing  out  of  the  center  rope  which  broke  at  about  three  feet 
above  the  top  of  the  elevator  car,  and  of  which  condition  of  that  rope 
not  even  the  janitor  knew  until  after  the  accident.  The  testimony  as 
to  that  is  very  plain.  The  plaintiff  was  not  the  servant  of  the  defend- 
ant, but  was  the  servant  of  O'Connell,  the  janitor.  Hence  the  defend- 
ant did  not  owe  to  the  plaintiff  that  duty  which  a  master  would  owe  to  a 
servant,  but  she  did  owe  to  the  plaintiff  the  exercise  of  ordinary 
care  and  prudence  in  the  management  of  her  property,  which 
included  the  duty  of  maintaining  the  property  in  such  reasonable 
repair  and  good  condition  as  a  person  of  ordinary  care  and  prudence 
would  exercise  with  reference  to  the  uses  of  the  property  and  the 
circumstances  under  which  it  was  enjoyed  and  used  by  the  tenants 
or  servants  employed  in  the  house.  She  owed  the  duty  to  keep  this 
appliance  in  such  repair  that  persons  rightfully  using  it  on  the  prem- 
ises would  be  reasonably  safe  there.  If  the  appliance  fell  into  bad 
condition,  the  duty  to  repair  or  make  it  safe  arose  when  notice  of  its 
condition  was  given  or  might  be  imputed  to  the  defendant.  It  was 
shown  that  the  elevator  was  out  of  order,  but  it  was  also  clearly 
shown  that  the  accident  was  not  in  any  way  caused  by  the  only 
defective  condition  of  which  the  defendant  had  notice.  That 
defect,  it  was  proven,  had  nothing  whatever  to  do  with  the  fall  of 
the  elevator.  At  the  close  of  the  plaintiff's  case  the  defendant 
moved  for  a  nonsuit  on  that  ground.  The  motion  should  have  been 
granted.  Tliere  was  not  a  word  of  proof  to  show  that  the  defend- 
ant knew,  or  had  notice,  or  could  be  clmrgeable  with  knowledge,  of 
the  condition  of  the  center  rope.  The  breaking  of  tlmt  rope  was 
the  sole  cause  of  the  accident.     The  only  thing  of  which  the  defend- 
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ant  had  notice  was  tlie  want  of  the  bolt  on  the  sheave  that  raised 
and  lowered  the  elevator.  That  had  nothing  to  do  with  the  break- 
ing of  the  central  rope  which  sustained  the  weight  of  the  car.  As 
said  before,  it  is  entirely  clear  that  it  was  the  breaking  of  the  central 
rope  that  caused  the  lift  to  fall.  There  was  nothing  to  put  the 
defendant  on  notice  of  that  defect.  It  was  the  janitor's  business  to 
look  after  the  lift  and  to  use  it.  II  was  a  mere  appliance,  a  dumb 
waiter,  serving  the  uses  of  an  apartment  house.  There  was  no  evi- 
dence to  show  the  necessity  of  periodical  inspections  of  such  an 
apparatus.  A  duty  of  that  kind  resting  upon  the  owner  in  this  case 
is  not  shown.  The  evidence  is  insulficient  to  raise  that  question. 
This  was  not  a  passenger  elevator,  but  merely  a  dumb  waiter,  oper- 
ated by  hand  by  a  person  standing  on  the  floor  outside  the  shaft  in 
which  the  apparatus  worked.  The  janitor  states  that  the  fact  of 
this  rope  being  frayed  down  to  a  point,  he,  whose  duty  it  was  to 
attend  to  the  apparatus,  observed  for  the  first  time  after  its  fall. 
The  apparatus  was  in  his  charge.  "  That  (the  rope)  is  what  broke 
and  what  caused  the  elevator  to  fall.  Tlie  absence  of  the  bolt, 
which  I  speak  of,  had  nothing  to  do  with  the  fall.  The  fall  was 
due  directly  to  the  breaking  of  the  rope."  In  that  state  of  the  evi- 
dence, we  think,  it  is  apparent  that  the  motion  for  nonsuit  should 
have  been  granted.  There  was  no  proof  to  show  the  duty  of  inspec- 
tion, and  it  was  clearly  proven  that  the  lift  fell  from  a  cause  unknown 
to  the  defendant  and  undetected  by  the  janitor. 

The  judgment  must,  therefore,  be  reversed  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  event. 

Van  Brunt,  P.  J.,  Iiiobaham  and  McLaughlin,  J  J.,  concurred ; 
O'Brien,  J.,  concurred  in  result. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 

App.  Div.— Vol.  XXVL        4 
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Alfred  Gutwillio,  Plaintiff,  v,  Morris  Wiederman  and  Others, 
Respondents ;  William  H.  Schmohl  and  Others,  Composing  the 
Firm  of  M.  Kane  &  Son,  Appellants,  Impleaded  with  Otliei-s. 

Surplus  moneys — damages  for  a  breach  of  eontraet  secured  hy  a  subsequent  mortgage 
—  right  of  the  rtferee  to  determine  such  damages  —  measure  of  damages. 

The  owoer  of  premises  in  Sixteenth  street  in  New  York  city  conveyed  them  to 
contractors  subject  to  an  existing  mortgage  and  agreed  to  take  an  additional 
mortgage  for  the  remainder  of  the  purchase  price,  and  to  make  advances  for 
the  erection  of  buildings  on  the  premises,  such  advances  to  be  secured  by 
mortgages  to  be  given  by  the  contractors.  Two  of  such  mortgages  were 
given,  one  un  the  Sixteenth  street  property  and  one  on  premises  owned  by  the 
contractors  in  Twelfth  street,  the  latter  being  collateral  to  a  bond  conditioned 
that,  in  case  the  contractors  should  make  good  all  damages  which  the  grantor 
might  sustain  by  reason  of  their  failure  to  perform  said  building  loan  agree- 
ment or  any  part  thereof  as  aforesaid,  then  the  obligation  should  be  void. 
Before  the  completion  of  the  buildings  the  contractors  failed,  and  the  work  was 
abandoned,  and  upon  the  foreclosure  of  the  purchase-money  mortgage  on  the 
Sixteenth  street  property  there  still  remained  an  amount  due  the  grantor  for 
advances,  the  only  security  for  which  was  the  mortgage  on  the  Twelfth  street 
property. 

Upon  an  appeal  from  the  report  of  a  referee  appointed  in  proceedings  to  determine 
the  disposition  of  the  surplus  money  arising  from  the  sale  of  the  Twelfth  street 
property,  upon  foreclosure  of  a  prior  mortgage  thereon,  which  fund  was  claimed 
both  by  the  assignees  of  the  grantor  holding  the  mortgage  above  mentioned  and 
by  the  holders  of  a  third  and  subsequent  mortgage  on  the  Twelfth  street  prop- 
erty, given  to  secure  a  debt  of  the  contractors,  it  was 

Held,  that  the  referee  in  such  a  proceeding  had  power  to  determine  the  amount 
of  the  damages  secured  by  the  mortgage  given  to  the  grantor; 

That  the  rights  of  the  grantor  of  the  Sixteenth  street  property  were  fixed  when 
the  contractors  abandoned  their  contract,  and  that  he,  having  lost  everything 
by  way  of  security  except  the  mortgage  on  the  Twelfth  street  property,  could 
claim  under  that  mortgage  all  the  ascertained  damage  directly  consequent  upon 
the  breach  of  the  condition  of  the  bond  to  which  it  was  collateral; 

That  he  was  entitled  to  the  surplus  money  arising  on  the  sale  of  the  Twelfth  street 
property  to  the  extent  of  the  advances  made  by  him  towards  the  improvement  of 
the  Sixteenth  street  property,  secured  by  the  mortgage  on  the  Twelfth  street 
property. 

Appeal  by  the  defendants  and  claimants,  William  II.  Schmohl 
and  others,  composing  the  firm  of  M.  Kane  &  Son,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
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13th  day  of  September,  1897,  confirming  the  report  of  a  referee  in 
surplus-money  proceedings. 

Frank  Barker,  for  the  appellants. 

W<Uter  Large,  for  the  respondents. 

Patterson,  J. : 

This  is  an  appeal  from  an  order  confirming  a  referee's  report  in  a 
snrplns-money  proceeding.  The  premises  situated  in  East  Twelfth 
street,  in  the  city  of  New  York,  were  sold  under  a  foreclosure  judg- 
ment. There  were  two  claimants  to  the  fund,  each  the  owner  of  a 
mortgage  on  such  premises.  That  of  the  clahnants  Schmohl  and 
Kane  was  dated  January  30,  1895,  and  was  recorded  the  same  day ; 
that  of  the  claimants  Ames  was  dated  February  11,  1895,  and  was 
recorded  February  13,  1895.  The  referee  reported  in  favor  of  the 
Ames,  tlie  junior  mortgagees,  upon  the  following  state  of  facts  r 
The  premises  in  November,  1894,  belonged  to  Wiederman  &  Rosen- 
banm.  At  that  date  Alfred  Gutwillig  was  the  owner  of  other  prem- 
ises situated  in  West  Sixteenth  street,  in  the  city  of  New  York, 
wliich  were  subject  to  a  mortgage  of  $30,000.  On  the  day  last  men- 
tioned Gutwillig  and  Wiederman  &  Rosenbaura  entered  into  an 
agreement  whereby  the  former  contracted  to  sell  and  convey  the 
Sixteentli  street  property  to  the  latter  for  $56,000,  the  purchasers  to 
take  subject  to  the  $30,000  mortgage,  and  to  give  in  addition  a  pur- 
chase-money mortgage  of  $26,000.  Gutwillig  further  agreed  to 
advance  to  Wiederman  &  Rosenbaum  $31,500  towards  the  construc- 
tion of  buildings  on  the  Sixteenth  street  land,  such  advances  to  be 
made  from  time  to  time  as  the  buildings  progressed ;  and  Wiederman 
&  Rosenbaum  agreed  to  make  a  further  mortgage  on  the  Sixteentli 
street  property  to  secure  all  the  advances  made  by  Gutwillig.  The 
Sixteenth  street  premises  were  conveyed  to  Wiederman  &  Rosen- 
baum pursuant  to  this  arrangement,  and  tliey  gave  back  a  mortgage 
for  $26,000,  and  also  tlie  mortgage  to  secure  the  advances.  They 
then  began  to  erect  buildings  on  the  Sixteenth  street  land,  and  Gut- 
willig advanced  to  them  money,  under  the  loan  agreement,  amount- 
ing on  July  6,  1895,  to  $12,287.97.  It  is  not  disputed  that  the 
aecurity  of  the  mortgage  for  advances  attached  to  that  amount. 
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After  that  much  money  had  been  advanced,  Wiederman  &  Rosen- 
baiim  failed  in  business  and  abandoned  the  work  of  construction. 
Meantime,  Wiederman  &  Rosenbaum  had  given  to  Gutwillig  the 
mortgage  upon  the  Twelfth  street  property,  in  pursuance  of  the 
contract  by  which  Gutwillig  was  to  make  advances.  It  was  addi- 
tional security  for  the  performance  by  Wiederman  &  Rosenbaum  of 
their  covenants  under  that  contract.  The  bond  to  which  it  was 
collateral  was,  among  other  things,  conditioned  upon  such  perform- 
ance, and  also  that  in  case  Wiederman  &  Rosenbaum  "  shall  pay  and 
make  good  to  said  Alfred  Gutwillig  any  and  all  damage  which  he  may 
sustain  by  reason  of  the  failure  of  said  Morris  Wiederman  and  Jacob 
Rosenbaum  to  keep  and  perform  said  building  loan  agreement  or 
any  part  thereof  as  aforesaid,  then  the  above  obligation  to  be  void." 

During  the  course  of  the  work  under  the  contract  between  Gut- 
willig and  Wiederman  &  Rosenbaum,  the  latter  became  indebted  to 
the  claimants  Ames  upon  certain  promissory  notes  to  secure  which 
they  gave  the  mortgage  of  February  11,  1895,  above  mentioned. 
On  the  failure  of  Wiederman  &  Rosenbaum  the  purchase-money 
mortgage  on  the  Sixteenth  street  property  was  foreclosed,  and  after 
applying  the  proceeds  of  sale,  including  the  surplus  credited  upon 
the  mortgage  for  advances,  there  remained  due  from  Wiedennan  to 
Gutwillig  more  than  $9,000  on  account  of  such  advances,  no  part 
of  which  has  been  paid.  The  only  security  to  Gutwillig  then 
remaining  for  that  $9,000  was  the  $3,000  mortgage  of  January  30, 
1895,  on  the  Twelfth  street  property,  which  mortgage  Gutwillig 
assigned  to  the  claimants  Schmohl  and  Kane,  and  under  which  they 
claim  the  surplus  in  this  proceeding,  that  surplus  arising  from  the 
foreclosure  of  a  mortgage  prior  to  both  of  those  held  by  the  claim- 
ants here.  The  practical  question  before  the  referee  on  this  proceed- 
ing was  whether,  under  this  state  of  facts,  Schmohl  and  Kane  had 
any  claim  upon  the  surplus.  He  decided  they  had  not,  for  the  reason 
that  there  was  no  proof  that  Gutwillig  or  his  assigns  "  sustained  any 
damage  by  reason  of  a  failure  of  said  Morris  Wiederman  and  Jacob 
Rosenbaum  to  keep  and  perform  the  building  loan  agreement  or  any 
part  thereof." 

Three  propositions  are  urged  in  support  of  the  referee's  decision : 
I^trsty  that  he  had  no  power  to  determine  in  this  proceeding  a  ques- 
tion of  damages ;  second^  that  no  damages  were  proven,  and,  third. 
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that  the  proper  rule  of  damages  applicable  to  the  breach  of  the 
building  loan  agreement  is  such  as  to  deprive  the  appellants  here  of 
any  right  to  this  surplus. 

(1)  There  can  be  no  doubt  as  to  the  power  of  the  referee  to  deter- 
mine the  matter  of  damages,  as  that  matter  arises  in  this  proceed- 
ing. The  inquiry  related  to  the  existence  of  liens,  their  amount 
and  the  respective  rights  of  the  lienors.  The  validity  of  the  appel- 
lants' mortgage  is  not  disputed  and  its  priority  in  point  of  time  is 
incontestable.  The  real  question  is,  was  there  an  ascertained  and 
definite  amount  due  upon  that  mortgage  to  which  the  appellants 
were  presently  entitled  ?  The  mortgage  itself  ceased  to  be  enf orci- 
ble  against  the  property.  It  had  been  wiped  out  by  the  foreclosure 
of  a  prior  mortgage.  Whatever  lien  existed  was  transferred  to  the 
surplus.  If  the  amount  were  really  fixed,  whether  it  be  called  an 
amount  due  upon  the  mortgage,  or  liquidated  damages  for  the 
breach  of  the  agreement,  makes  no  difference  upon  the  question  of 
the  power  of  the  referee.  There  was  nothing  to  be  tried  by  a  jury. 
The  existence  of  the  lien,  the  amount  being  fixed,  was  the  only 
matter  involved  in  the  investigation.  That  was  a  question  with 
which  a  jury  would  have  nothing  to  do,  and  which  was,  therefore, 
within  the  cognizance  of  the  referee. 

(2)  But  it  is  claimed  no  damages  were  proven.  We  agree  with 
the  respondent  that  damages  could  only  arise  from  the  breach  of 
that  condition  of  the  bond  which  provided  for  the  failure  of  the 
obligation  to  keep  and  perform  all  the  terms  of  the  building  loan 
agreement,  or  any  part  thereof.  The  obligors  did  not  perform  that 
agreement,  but  abandoned  it.  What  damage  did  Gutwillig  sustain 
directly  resulting  from  that  abandonment?  We  must  take  the  situ- 
ation as  it  was  and  not  speculate  upon  contingencies  or  possibilities. 
By  the  default  of  the  obligors,  Gutwillig  lost  the  security  of  the 
mortgage  for  advances  on  the  Sixteenth  street  property  to  the 
amount  of  $9,000.  He  was  under  no  obligation  to  go  on  and  finish 
the  buildings ;  he  was  entitled  to  stand  on  his  contract  and  look  to 
his  securities.  He  could  claim  under  the  $3,000  mortgage  all 
ascertained  damage  directly  consequent  upon  the  breach  of  the  con- 
dition of  the  bond.  What  was  that  ?  Loss  of  everything  by  way 
of  security  except  his  claim  to  the  surplus  on  the  sale  of  the  Six- 
teenth street  property  and  his  right  of  recourse  to  the  $3,000  mort- 
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gage  on  the  Twelfth  street  property.  His  rights  were  fixed  when 
Wiederman  &  Rosenbaum  abandoned  their  contract. 

(3)  Under  such  circumstances  the  proper  measure  of  damages  is 
the  amount  of  the  loss  that  directly  and  necessarily  resulted  from 
the  breach  of  the  condition  of  the  bond.  That  breach  was  fully 
proven.  Gutwillig  was  entitled  to  resort  to  his  securities  and  to 
realize  what  he  could  upon  them.  The  breach  of  the  condition  of 
the  bond  caused  a  loss  of  $9,000,  advances  made  by  Gutwillig.  We 
are  not  authorized  to  look  beyond  the  situation  as  it  was  at  the  tinie 
of  the  default  of  Wiederman  &  Rosenbaum,  or  to  speculate  upon 
what  might  have  happened  under  other  possible  circumstances. 
The  full  amount  of  damage  was  ascertained  and  liquidated  when  the 
surplus  arising  on  the  sale  of  the  Sixteenth  street  property  was  applied 
in  reduction  of  Gutwillig's  advances ;  and  so  much  of  that  amount 
as  was  secured  by  the  mortgage  on  the  Twelfth  street  property  was 
the  sum  due  on  that  mortgage  and  payable  out  of  the  surplus. 

The  order  appealed  from  should  be  reversed  and  the  matter  sent 
back*  to  a  new  referee  for  a  rehearing,  with  ten  dollars  costs  and 
disbursements  to  appellants  to  abide  event. 

Barrett,  Rumsey  and  O'Brien,  JJ.,  concurred. 

Order  reversed  and  matter  sent  back  to  a  new  referee  for  a 
rehearing,  with  ten  dollars  costs  and  disbursements  to  appellants  to 
abide  event. 


Leila  O.  Henriques  and  Mary  A.  Mason,  Appellants,  v.  John  W. 
Sterling  and  The  Central  Trust  Company,  as  Executors  and 
Trustees,  etc.,  of  Miriam  A.  Osborn,  Deceased,  Respondents, 
Impleaded  with  Others.     (Nos.  1  and  2.) 

Will  —  void  gifts  to  benevolent  societies — a  son,  tM  residuary  devisee  and  legatee, 
prevented  by  the  will  from  taking  them  —  he  takes  them  as  heir  at  law  —  rule  of 
construction  of  a  wiU  —  dismissal  of  an  action  for  want  of  prosecution. 

A  testatrix  left  a  son,  who  was  her  only  heir  at  law,  and  gave  by  her  will  certain 
property  to  benevolent  societies,  which  gifU,  being  in  violation  of  the  statute 
upon  that  subject,  were  consequently  invalid.  The  son  was  named  as  a 
devisee  and  legatee  as  to  some  part  of  the  residuary  estate,  but  his  right  to  take 
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was  so  conditioned  by  the  will  that  he  could  not  take  under  the  residuary  clause 
the  property  thus  attempted  to  be  given  to  the  benevolent  societies. 

Behl,  that  the  son  being  disqualified  to  take  as  residuary  legatee,  the  testatrix  died 
intestate  as  to  such  property  given  to  the  benevolent  societies,  and  that  the  son 
took  such  property  as  her  heir  at  law; 

That,  while  the  void  provisions  of  a  will  may  be  resorted  to  for  the  purpose  of 
ascertaining  the  intention  of  the  testator  with  reference  to  the  right  of  any 
person  to  take  under  other  provisions  of  the  will,  they  cannot  be  resorted  to 
for  the  purpose  of  preventing  the  operation  of  the  Statute  of  Descents  and  to 
substitute  collateral  for  direct  heirship. 

A  passive  attitude  for  a  year  and  a  half,  during  which  time  the  plaintiffs  have 
shown  no  diligence  in  attempting  to  serve  the  summons  upon  necessary 
defendants  whom  it  was  possible  to  serve,  justifies  a  dismissal  of  a  complaint. 

Appeal  by  the  plaintiflPs,  Leila  O.  Henriques  and  another,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of.  the  county  of  New 
York  on  the  3d  day  of  November,  1897,  dismissing  the  coniplaint, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  7th  day 
of  December,  1897,  denying  the  plaintiff's  motion  to  l-esettle  or 
vacate  the  first-mentioned  order,  and  dismissing  the  complaint  upon 
the  merits. 

Delos  McCurdi/y  for  the  appellants. 

John  E,  ParsonSy  for  the  respondents. 

Patterson,  J. : 

These  are  appeals  by  the  plaintiffs  from  two  orders  made  at  tlie 
Special  Term  and  they  may  be  considered  together.  By  the  first 
order  the  complaint  was  dismissed  on  the  ground  that  the  plaintiffs 
had  wholly  and  unreasonably  neglected  to  serve  or  attempt  to  serve 
the  summons  and  complaint  on  defendants  who  were  necessary 
parties  to  a  complete  determination  of  the  matter  in  controversy, 
and  that  no  substantial  excuse  had  been  presented  for  such  neglect. 
The  contents  of  the  affidavits  used  upon  this  motion  fully  justified 
the  court  in  making  the  order  appealed  from,  and  it  is  unnecessary 
to  add  anything  to  the  opinion  written  by  Mr.  Justice  Russell*  in 
deciding  that  motion. 

*RCS8ELL.  J. : 

On  the  18th  day  of  January,  1896,  this  action  was  begun  by  the  service  of  a 
mmmons  on  one  of  the  defendants.    Within  two  months  thereafter,  for  aught 
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The  second  order  appealed  from  was  madd  upon  a  denial  of  a 
motion  of  the  plaintiffs,  which,  in  substance,  was  one  for  relief  from 
tlie  order  of  the  Special  Term  last  considered.     The  second  motion 

that  appears  upon  the  papers  before  the  court  on  this  motion,  that  summons 
might  have  been  served  on  all  of  the  defendants  necessary  to  a  complete  determi- 
nation of  this  controversy  by  using  the  remedies  afforded  by  law  in  case  a  per- 
sonal service  could  not  be  obtained.  On  the  18th  of  September,  1897,  the  preseot 
motion  was  noticed  for  September  27,  1897,  to  dismiss  the  complaint  as  against 
the  executors  and  trustees  of  the  last  will  and  testament  of  Miriam  A.  Osborn, 
deceased,  on  the  ground  that  the  plaintiffs  have  unreasonably  neglected  to  serve 
the  summons  upon  the  three  other  defendants,  without  whose  presence  a  com- 
plete determination  of  the  controversy  cannot  be  had.  No  substantial  excuse 
is  presented  for  the  failure  to  proceed  with  diligence  to  serve  these  defendants, 
and  such  efforts  as  were  made,  as  displayed  by  the  answering  affidavits,  were 
neither  timely  nor  effective.  So  far,  therefore,  as  the  court  has  an  opportunity 
to  view  the  situation  from  the  moving  and  answering  papers,  a  fair  inference 
might  be  found  that  the  plaintiffs  do  not  care  to  press  the  action  to  trial  in  order 
to  obtain  the  rights  asked  for,  either  because  of  some  reasons  for  delaying,  not 
apparent  to  the  court,  or  because  of  a  belief  that  the  plaintiffs  cannot  succeed 
upon  the  trial.  This  latter  inference  may,  perhaps,  be  drawn  from  the  situation 
of  the  cause  of  action  set  forth  in  the  amended  complaint.  The  action  concerns 
a  large  amount  of  property,  and  the  complaint  asks  for  the  setting  aside  of  the 
will  of  Mrs.  Osborn  and  the  partition  of  the  real  estate.  Mrs.  Osborn  died  in 
March,  1891,  leaving  as  her  sole  heir  at  law  Howell  Osborn,  who  deceased  in  1895. 
By  the  will  of  Howell  Osborn,  executed  January  8,  1894,  his  entire  estate  was 
disposed  of  to  persons  other  than  the  plaintiffs,  and  this  will  was  duly  probated, 
and  also  confirmed  by  judgment  of  this  court  June  11, 1897,  in  an  action  in  which 
these  plaintiffs  were  parties  defendant,  and  in  which  the  plaintiffs  here  were 
enjoined  from  bringing  or  maintaining  any  action  or  proceedings,  or  interposing 
or  maintaining  any  defense  in  any  action  or  proceeding  based  upon  the  claim  that 
the  said  will  was  not  the  last  will  and  testament  of  the  said  Howell  Osborn, 
deceased.  No  suggestion  was  made  upon  the  argument  that  any  provision  of 
the  will  of  Howell  Osborn  was  ineffective  or  void,  so  that  any  portion  of  his 
estate  would  go  into  intestacy.  And  thus  it  appears  that  any  intestate  property 
of  Mrs.  Osborn,  in  case  her  will  or  any  part  of  it  should  be  set  aside  or  held 
ineffective,  would  go  to  persons  other  than  the  plaintiffs.  It  is  the  duty  of  the 
executors  of  Mrs.  Osbom*s  will  to  proceed  to  settle  her  estate  and  carry  out  her 
wishes  under  the  trust  imposed  upon  them.  It  is  the  right  of  the  beneficiaries 
under  her  will  to  receive  those  benefits,  unless  deprived  by  legal  causes.  The 
incubus  of  a  litigation,  maintained  simply  in  a  passive  attitude  for  a  year  and  a 
half  by  persons  apparently  not  entitled  in  any  event  to  a  portion  of  her  estate, 
should  not  be  suffered  to  remain  as  a  quasi  injunction  against  the  executors  and 
trustees,  restraining  them  from  discharging  their  trusts,  or  as  a  cloud  upon  the 
rights  of  the  beneficiaries  to  receive  and  enjoy  the  bounties  of  the  testatrix.  The 
motion  to  dismiss  the  complaint  is,  therefore,  granted,  with  costs. 
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was  made  in  form  for  a  resettlement  of  the  iii-st  order,  or  to  vacate 
and  set  aside  that  order.  It  becomes  necessary,  in  disposing  of  the 
appeal  from  this  second  order,  to  advert  to  the  situation  of  the  par- 
ties and  the  facts  which  were  made  to  appear  to  the  court  on  that 
motion.  The  action  was  brought  in  partition,  the  plaintiffs  claiming 
to  be  heirs  at  law  of  Miriam  A.  Osborn,  deceased.  Mrs.  Osborn  left 
a  last  will  and  testament,  of  which  the  defendants,  John  W.  Sterling 
and  the  Central  Trust  Company  of  New  York,  were  executors,  and 
under  which  they  were  trustees.  Associated  with  them  as  defend- 
ants were,  among  others,  Henrietta  Trowbridge,  an  infant,  the  Miriam 
Osborn  Memorial  Home  Association  and  the  President  and  Fellows 
of  Yale  College  in  New  Haven,  legatees  of  the  testatrix.  The  pur- 
pose of  the  action  evidently  was  to  try  title,  as  that  may  now  be 
done  in  a  partition  suit  under  the  provisions  of  the  Code  of  Civil 
Procedure.  The  rights  of  the  plaintiffs,  according  to  the  allega- 
tions of  the  complaint,  are  based  altogether  upon  the  claim  that  the 
wiU  of  Mrs.  Osborn  was  procured  by  fraud  and  undue  influence,  or 
that  some  of  its  provisions  were  invalid.  It  appeared  by  the  affida- 
vits that  the  complaint  had  been  dismissed  because  of  the  failure 
of  the  plaintiffs  after  many  months  of  delay  to  serve  Miss  Trow- 
bridge and  the  two  corporations  named  with  the  summons.  After 
the  first  order  was  made,  Miss  Trowbridge  was  served  with  the 
summons,  the  Osborn  Memorial  Association  voluntarily  appeared, 
and  a  gentleman  connected  with  Yale  College  was  served  with  the 
summons  in  the  city  of  New  York.  There  was  nothing  whatever 
to  show  that  two  of  those  parties  could  not  have  been  served  in  the 
way  in  which  service  was  eventually  made  upon  them  at  any  time 
during  the  interval  between  the  beginning  of  the  suit  and  the 
making  of  the  original  motion  to  dismiss  the  complaint,  or  that  the 
Tohintary  appearance  of  the  Osborn  Memorial  Association  could 
not  have  been  procured  upon  application  during  that  interval.  The 
fact  of  the  service  under  such  circumstances  only  seems  to  emphasize 
the  neglect,  because  of  which  the  action  was  dismissed.  But  not- 
withstanding that,  if  it  had  been  made  to  appear  to  the  court  below 
that  there  were  merits  in  the  plaintiffs'  cause  of  action,  and  that 
they  had  rights  and  interests  to  be  protected,  they  should  have  been 
relieved  from  the  consequences  of  the  neglect  upon  fitting  terms. 
App.  Div.— Vol.  XXVL        5 
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But  we  do  not  find  such  merits  in  the  plaintiffs'  claim  as  would 
justify  a  reversal  of  this  order.  The  whole  scheme  of  the  plaintiffs' 
action  is  that,  by  reason  of  the  alleged  invalidity  of  Mrs,  Osborn's 
will,  she  died,  in  reality,  intestate,  and  that  the  plaintiffs  are  her 
heirs  at  law.  It  appears  upon  the  face  of  the  complaint  that  they 
are  not  her  heirs  at  law.  She  left  a  son,  Howell  Osboni,  her  surviv- 
ing, and  he  was  her  only  heir  at  law,  and  the  descent  was  cast  upon 
him.  The  plaintiffs  are  the  sisters  of  Mrs.  Osborn.  If  the  will 
were  entirely  invalid  and  void,  he  would  take  under  the  statute. 

It  is  claimed,  however,  that  the  plaintiffs'  action  is  not  based 
exclusively  iipon  the  allegation  that  the  whole  will  was  invalid  and 
void,  but  that  there  are  averments  contained  in  the  amended  com- 
plaint sufficient  to  support  the  action,  even  in  case  the  will  were 
valid.  It  is  set  forth  in  the  9th  paragraph  of  the  amended  com- 
plaint that  certain  provisions  of  the  Avill  of  Mrs.  Osborn  are  illegal 
and  in  contravention  of  a  law  of  this  State  which  prohibits  a  person 
leaving  a  surviving  child  from  devising  or  bequeathing  more  than 
one-half  of  her  estate  in  trust,  or  otherwise,  to  benevolent,  charit- 
able, literary,  scientific,  religious  or  missionary  societies,  associations 
or  corporations ;  and  it  is  also  averred  that,  by  the  terms  and  pro- 
visions of  the  pretended  will  of  Mrs.  Osborn,  and  notwithstanding 
the  fact  that,  at  the  tune  of  the  alleged  execution  of  such  pretended 
will  and  at  the  time  of  her  death,  she  had  a  son  living,  she  was  made 
by  the  will  to  devise  and  bequeath  more  than  one-half  of  her  estate 
in  trust  to  benevolent  societies  contrary  to  the  statute  in  such  case 
made  and  provided.  The  claim  is  that,  by  virtue  of  that  allegation 
of  the  complaint,  there  was  an  invalid  disposition  shown  to  have 
been  made  of  a  certain  portion  of  her  estate,  which,  if  the  will  were 
otherwise  valid,  would  fall  into  the  residuary  estate,  and  that  Howell 
Osborn,  the  son,  could  not  take  under  the  residuary  clause  of  the 
M'ill,  because,  althougli  he  is  therein  named  as  a  devisee  and  legatee 
of  some  part  of  the  residuary  estate,  his  right  to  take  was  made 
conditional  upon  certain  things ;  that  these  conditions  did  not 
exist  or  were  not  complied  with,  and  that,  therefore,  he  was 
not  able  to  take;  and  that  necessarily  it  must  follow  that,  he 
being  excluded,  the  plaintiffs  are  the  heirs  at  law  entitled  to  take, 
and  hence  to  maintain  this  action.  The  attitude  of  the  plain- 
tiffs, therefore,  is  that  Howell  Osborn  being  excluded  from  taking 
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any  of  the  residuary  estate  into  which  the  unlawfully  devised 
realty  fell,  that  portion  which  would  have  passed  to  him  but  for  the 
inhibitory  provision  of  that  residuary  clause  goes  to  the  plaintiffs. 
This  contention  is  not  maintainable.  Under  the  residuary  clause 
(Howell  Osborn  being  excluded)  the  whole  estate  by  the  terms  of  the 
will,  if  those  terms  were  enforcible,  would  go,  subject  to  certain  con- 
ditions, to  benevolent  societies.  But  they  cannot  take,  and  there  is 
intestacy,  therefore,  as  to  the  portion  which  they  are  disabled  from 
taking.  The  statute  then  vests  the  title  to  that  portion.  The  direct 
heir,  lineal  descendant,  becomes  seized  at  the  death  of  the  ancestor. 
While  the  void  provisions  of  a  will  may  be  resorted  to  for  the  pur- 
pose of  ascertaining  the  intention  of  the  testator  with  reference  to 
the  right  of  any  person  to  take  under  other  provisions  of  the  will, 
no  authority  has  been  cited  or  principle  suggested  by  which  they 
can  be  resorted  to  for  the  purpose  of  preventing  the  operation  of  the 
Statute  of  Descents  and  to  substitute  collateral  for  direct  heirship. 
There  being  intestacy  as  to  the  unlawfully  devised  realty,  it 
descended  to  Howell  Osborn,  and  the  plaintiffs  have  no  claim  to 
it  as  heirs  at  law. 

We  think,  therefore,  that  the  second  order  appealed  from  was 
also  rightly  made  and  that  both  orders  must  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Order  dismissing  complaint  affirmed,  with  costs.      Order  denying 
resettlement  affirmed,  with  costs. 


Leila  O.  Henriques  and  Mart  A.  Mason,  Appellants,  v.  Minnie 
Garson,  Respondent,  Impleaded  with  John  W.  Sterling  and 
The  Central  Trust  Company,  as  Executors  and  Trustees,  etc.,  of 
Miriam  A.  Osborn,  Deceased,  and  Others.     (No.  3.) 

Irrelevant  allegations  in  a  reply  —  stricken  out. 

Allegations  in  a  reply,  to  the  effect  that  the  executor  of  a  will,  under  which  a 
defendant  claimed  title  to  premises  sought  to  be  partitioned  in  the  action,  was 
a  mere  agent  and  servant  of  another  defendant,  and  that  his  purpose  in  bringing 
an  action  to  establish  the  will,  which  was  set  forth  in  the  answer,  was  to  prevent 
the  trial  of  the  partition  suit  on  the  merits,  and  a  denial  that  the  judgment  in 
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the  action  to  establish  the  will  had  any  valid  force  or  eflfect  upon  the  right  of 
the  plaintiffs  in  respect  to  the  property  mentioned  in  the  complaint,  are  prop- 
erly stricken  out  as  irrelevant. 

Appeal  by  the  plaintiffs,  Leila  O.  Henriques  and  another,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  12th  day  of  November,  1897,  striking  out  certain 
words  of  the  reply  of  the  plaintiffs  to  the  answer  of  the  defendant 
Minnie  Garson  as  irrelevant. 

Delos  Mc  Curdy ^  for  the  appellants. 

Thmnas  O.  Shearvian^  for  the  respondent. 

Patterson,  J. : 

This  appeal  is  from  an  order  striking  out  parts  of  the  plaintiffs' 
reply  to  the  answer  of  the  defendant  Minnie  Garson,  who  was  one 
of  the  legatees  and  beneficiaries  under  the  will  of  Mrs.  Miriam  A. 
Osborn,  deceased.  The  plaintiffs,  claiming  to  be  heirs  at  law  of 
Mrs.  Osborn,  brought  an  action  in  partition,  alleging  that  the  last 
will  and  testament  left  by  her  was  invalid  as  having  been  procured 
by  fraud  and  undue  influence.  The  defendant  Garson,  by  her 
answer,  sets  up,  among  other  things,  that  the  plaintiffs  are  not  and 
never  were  the  heirs  at  law  of  Miriam  A.  Osborn ;  that  Mrs. 
Osborn's  sole  heir  at  law  was  Howell  Osborn,  then  deceased  ;  that 
Howell  Osborn  died,  leaving  a  last  will  and  testament,  by  which  no 
provision  whatever  was  made  for  the  plaintiffs.  The  will  of  Howell 
Osborn  was  set  forth  as  an  exhibit  to  her  answer  and  from  its  pro- 
visions it  appeared  that  all  of  his  residuary  estate  and  property, 
including  that  which  he  derived  from  his  mother,  was  given  in 
trust  to  trustees  upon  certain  terms,  Minnie  Garson  being  a  l>ene- 
ficiary  for  life  of  such  trust  under  certain  conditions.  In  her 
answer  the  defendant  Garson  also  sets  up  that  the  executor  of  the 
will  of  Howell  Osborn  brought  an  action  to  establish  the  validity  of 
the  will  under  a  provision  of  the  Code  of  Civil  Procedure  of  the 
State  of  New  York  ;  that  these  plaintiffs  were  parties  to  that  action  ; 
that  it  came  on  to  be  tried  and  that  a  verdict  was  rendered  in 
favor  of  the  plaintiff  therein,  the  jury  expressly  finding  that  Howell 
Osborn's  will  was  valid,  and  thereafter  judgment  was  duly  entered 
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establishing  the  validity  of  the  will  as  one  both  of  real  and  personal 
property.  The  answer  of  the  defendant  Garson,  therefore,  denied 
the  plaintiffs'  heirship,  claimed  her  interest  in  the  property  under 
the  will  of  Howell  Osborn,  and  set  up  the  judgment  establishing  the 
validity  of  that  will  so  as  to  bar  the  plaintiffs'  claim  as  against  her 
to  the  property  sought  to  be  partitioned  in  this  action.  Upon  her 
motion  an  order  was  made  requiring  the  plaintiffs  to  reply  to  that 
answer.  Such  reply  was  served.  Among  other  things,  it  contained 
an  allegation  upon  information  and  belief  that  the  executor  of  the  will 
of  Howell  Osborn  was  a  mere  agent  and  servant  of  another  defend- 
ant, and  that  the  purpose  of  bringing  the  action  to  establish  Howell 
Osborn's  will  was  to  prevent  the  trial  of  this  action  on  the  merits.  It 
also  denied  that  the  judgment  had  any  valid  force  or  effect  upon  the 
rights  of  the  plaintiffs  in  respect  to  the  property  mentioned  in  the 
complaint.  Thereupon  a  motion  was  made  to  strike  out  as  irrele- 
vant the  whole  of  the  reply,  or  certain  portions  thereof.  On  the 
decision  of  that  motion  the  o^der  appealed  from  was  made,  striking 
out  as  irrelevant  or  redundant  so  much  of  the  reply  as  related  to  the 
purpose  of  the  executor  in  bringing  the  action  to  establish  the  will 
of  Howell  Osborn,  and  also  that,  portion  referring  to  the  effect  or 
force  of  the  judgment  in  that  action  upon  the  rights  of  the  plaintiffs 
with  respect  to  the  property  involved  in  this  action. 

The  decision  of  the  court  below  was  right.  The  imputation  of 
motives  for  the  institution  of  the  suit  to  establisli  the  will  of  Howell 
Osborn  had  nothing  whatever  to  do  with  the  effect  of  that  judg- 
ment. It  in  no  way  impaired  the  force  of  that  judgment  or  its 
legal  effect.  The  allegation  respecting  the  force  and  effect  of  that 
judgment  was  altogether  a  mere  av^erment  of  a  conclusion  of  law. 
{Kinnter  v.  Kintner^  45  X.  Y.  535.)  It  was  within  the  discretion 
of  the  court  to  strike  out  those  allegations  of  the  reply,  they  suIk 
serving  no  useful  purpose^  and  we  see  no  reason  for  interfering  with 
the  disposition  of  the  motion  made  below. 

The  order  must,  therefore,  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Yan  Brunt,  P.  J.,  O'Brien,  Inoraham  and  McLaughlin,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbui-sements. 
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Leila  O.  Henriques  and  Mary  A.  Mason,  Appellants,  v.  Minnif 
Garson,  Respondent,  Impleaded  with  John  W.  Sterling  and 
The  Central  Trust  Company,  as  Executors  and  Trustees,  etc., 
of  Miriam  A.  Osborn,  Deceased,  and  Others.     (No.  4.) 

A  reply  in  a  partition  suit  lohich  raises  an  issvs  as  to  who  were  the  heirs  of  the  per- 
son who  died  seized  of  the  premises,  is  not  frivolous. 

Where  a  reply  to  an  answer,  interposed  in  an  action  of  partition  brought  by 
alleged  heirs  at  law  of  a  person  who  died  seized  of  the  premises,  raises  u  question , 
which  cannot  be  decided  upon  a  mere  inspection  of  the  pleadings,  as  to  who  were 
the  heirs  at  law  of  such  decedent,  judgment  should  not  be  granted  thereon,  as 
frivolous. 

Appeal  by  the  plaintiffs,  Leila  O.  Henriques  and  another,  from 
an  order  of  tiie  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New- 
York  on  the  2d  day  of  December,  1897,  granting  the  motion  of  the 
defendant  Minnie  Garson  for  judgment  upon  the  reply  of  the 
plaintiffs  as  frivolous. 

Ddoa  MoCurdy^  for  the  appellants. 

T,  G,  Shearman^  for  the  respondent. 

Patterson,  J. : 

This  is  an  appeal  from  an  order  granting  a  motion  for  judgment 
on  the  reply  of  the  plaintiffs  to  the  answer  of  the  defendant  Minnie 
Garson  in  this  action.  The  motion  was  made  and  granted  on  the 
ground  that  the  reply  was  frivolous.  The  plaintiffs  claimed  to  be 
heirs  at  law  of  Miriam  A.  Osborn,  the  mother  of  Howell  Osborn. 
Minnie  Garson  set  up  in  her  answer  that  they  were  not  the  heirs  at 
law  of  Mrs.  Osborn,  but  that  her  son,  Howell  Osborn,  was.  She 
annexed  to  her  answer  a  copy  of  his  will,  through  which  she  claimed 
title  to  the  property  sought  to  be  partitioned,  or  some  interest  in  it. 
She  also  alleged  that  it  had  been  adjudicated  in  an  action  brought  by 
the  executor  of  Howell  Osborn's  will,  to  which  action  these  plain- 
tiffs were  parties,  that  such  will  was  a  valid  will  of  both  real  and 
personal  property.  The  plaintiffs  were  compelled  by  the  court  to 
reply  to  that  answer,  and  tlierein  they  denied  the  allegation  of  the 
answer,  that  they  were  not  the  heirs  at  law  of  Miriam  A.  Osborn  ; 
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they  also  denied  that  the  will  mentioned  in  the  defendant  Garson's 
answer  was  the  last  will  and  testament  of  Howell  Osborn,  or  that 
the  same  was  a  valid  will,  or  that  it  was  validly  executed ;  and  they 
alleged,  on  the  contrary,  that  it  was  not  validly  executed,  but  was 
procured  by  undue  influence.  They  also  admitted  the  death  of 
Howell  Osborn  and  the  bringing  of  the  ^action  by  the  executor  to 
establish  his  will,  and  that  the  plaintiffs  were  made  parties  to  that 
action  and  appeared  therein.  The  foregoing  are  the  important  alle- 
gations of  the  reply,  omitting  some  that  were  stricken  out  upon 
motion. 

While  it  is  true  that  this  reply,  or  so  much  of  it  as  is  preserved, 
does  not  attack  the  validity  of  the  judgment,  it  is  altogether  clear 
that  it  cannot  be  declared  to  be  simply  a  frivolous  pleading.  It  has 
been  so  frequently  decided  that  such  a  pleading  is  one,  a  simple 
inspection  of  which  suffices  to  show  that  it  presents  nothing  for  con- 
sideration or  discussion,  that  it  is  useless  to  refer  to  authorities  upon 
that  subject.  It  is  a  question  on  these  pleadings  (and  we  are  now 
speaking  only  of  the  pleadings)  as  to  who  were  the  heirs  at  law  of 
Miriam  A.  Osborn ;  and  that  is  a  question  which  could  not  be 
decided  properly  on  a  motion  for  judgment  on  the  ground  of  the 
f rivolousness  of  this  reply.  It  is  one  which  involves  argument,  and 
it  remains  as  a  question  in  the  case  on  the  pleadings  between  the 
parties  to  this  action.  The  question  here  is  not  as  to  any  practical 
benelit  the  plahitiffs  may  acquire  by  continuing  the  litigation  ;  it  is 
as  to  the  correctness  of  the  practice  in  granting  judgment  where 
such  an  issue  is  open  and  undetermined  between  the  parties,  and  for 
that  reason  we  think  the  order  made  on  this  motion  is  wrong,  and 
that  it  must  be  reversed,  with  costs. 

Van  Brunt,  P.  J,,  O'Bkien,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Order  reversed,  with  costs. 
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The  Central  Trust  Company  of  New  York,  as  Substituted 
Trustee  of  the  Separate  Estate  of  Isabel  von  Linden,  Api>el- 
lant,  V,  George  W.  Folsom,  and  Daniel  Morison,  as  Trustee 
of  the  Separate  Estate  of  Isabel  von   Linden,  Respondents. 

Payment  —  when  a  mortgagor  making  a  payment  to  the  attorney  of  tlu  owner  of  the 
nuyi*tgage  is  not  protects  in  so  doing  —  scrivener  rule. 

Where  an  attorney,  who  did  not  make  the  investment  originally,  and  who  has  no 
direct  authority  to  receive  payment  of  the  principal  of  a  bond  and  mortgage, 
has  received,  by  authority  of  the  assignee  thereof,  one  payment  of  interest, 
and  has  obtained,  in  some  undisclosed  manner,  the  physical  possession  of  the 
bond  and  mortgage,  but  not  of  the  assignment  thereof,  he  has  not  such  appar- 
ent authority  to  receive  payment  of  the  principal  of  such  bond  and  mortgage 
as  will  protect  the  mortgagor  in  making  a  payment  of  the  principal  sum 
secured  thereby  to  him.  To  justify  such  an  inference  of  authority  on  the  part 
of  the  attorney,  he  must  have  had  the  control  of  the  investment  from  the 
beginning  to  the  end. 

Appeal  by  the  plaintiff.  The  Central  Trust  Company  of  New 
York,  as  substituted  trustee  of  the  separate  estate  of  Isabel  von 
Linden,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendants,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  10th  day  of  April,  1S97,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Special  Term  dismissing  the 
complaint, 

Alfred  J.  Tayloi\  for  the  appellant. 

Geo,  V,  N,  Baldwin^  for  the  respondents. 

Patterson,  J. : 

This  action  was  brought  to  compel  the  surrender  to  the  plaintiff 
of  a  certain  bond  and  mortgage  which,  it  was  alleged,  belonged  to 
a  trust  of  which  the  plaintiff  was  the  trustee,  and  which  it  was 
claimed  wrongfully  came  into  the  possession  of  the  defendant 
George  W.  Folsom.  There  was  no  imputation  of  any  direct  or 
intended  wrongdoing  on  Mr.  Folsom's  part.  It  appeared  that  lie 
was  the  owner  of  the  premises  upon  which  the  mortgage  was  a 
lien.  Prior  to  July,  1S83,  that  bond  and  mortgage  belonged  to  Ada 
L.  Sutton.    In  Sei)tember,  1885,  it  was  assigned  by  Ada  L.  Sutton 
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(Saaliield)  to  Daniel  Morison,  trustee  of  the  trust  mentioned 
in  the  complaint.  The  plaintiff  is  the  substituted  trustee  of  that 
trust.  It  appears  in  evidence  that  on  the  1st  day  of  May,  1886, 
Mr.  Folsom  drew  a  clieck  for  interest  which  fell  due  that  day  on 
tlie  bond  and  mortgage ;  that  check  was  drawn  to  the  order  of  one 
Francis  H.  Weeks,  as  attorney  for  Ada  L.  Sutton.  He  received 
from  Weeks  in  return  a  receipt  which  purported  to  be  that  of  Dan- 
iel Morison,  trustee,  and  it  is  conceded  that  that  was  the  iirst 
intimation  Mr.  Folsom  actually  had  of  a  change  in  the  ownership  of 
the  bond  and  mortgage.  During  that  same  month  of  May,  Mr. 
Folsom,  desiring  to  pay  off  the  mortgage,  went  to  Weeks  and  paid 
to  him  the  sum  of  $30.15,  an  amount  of  interest,  and  also  the  sum 
of  $7,000,  being  the  principal  of  the  bond  and  mortgage.  The 
check  for  interest  was  drawn  to  the  order  of  Francis  H.  Weeks. 
The  check  for  the  principal  was  drawn  to  the  order  of  Francis  H. 
Weeks,  attorney.  Those  checks  were  indorsed  hy  Weeks  and  passed 
into  his  private  bank  account,  and  the  money  was  never  paid  o\*er 
to  Morison,  trustee.  There  can  be  no  reasonable  doubt  that  Mr. 
Folsom  knew  that  Morison  was  trustee,  and  that  the  l)ond  and 
mortgage  belonged  to  him  as  such  trustee.  At  the  time  these  pay- 
ments were  made  Weeks  delivered  to  Mr.  Folsom  the  bond  and 
mortgage,  and  surrendered  to  him  certain  assignments  thereof, 
hut  not  the  particular*  assignment  from  Miss  Sttttmi  to  Morison^ 
trustee.  At  the  same  time  Folsom  received  a  promise  from 
Weeks  to  procure  and  deliver  a  satisfaction  piece  of  the  mort- 
gage. The  defense  Mr.  Folsom  makes  to  the  action  is  that  he  paid 
off  the  principal  of  the  mortgage  to  the  attorney  for  Morison,  the 
trustee,  and  that  by  such  payment  the  debt  upon  the  bond  was  dis- 
charged and  the  mortgage  satisfied  in  fact.  This  claim  is  based 
altogether  upon  the  theory  that  payment  to  Weeks  sufficed  to 
extinguish  the  indebtedness  on  the  bond  and  satisfy  the  lien  of  the 
mortgage.  It  is  not  pretended  that  Weeks  had  any  direct  authority 
to  accept  payment  for  the  creditor.  He  had  received  one  payment 
of  interest  and  had  the  physical  possession  of  the  bond  and  mort- 
gacre.  But  how  he  got  that  possession  is  undisclosed.  It  is  not 
shown  that  Morison  intrusted  it  to  him.  It  appears  by  Morison's 
testimony  only  that  Weeks'  office  was  the  proper  place  at  which  to 
App.  Div.— Vol.  XX VL         6 
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pay  interest.  It  does  not  appear  that  Weeks  had  the  rightful  pos- 
session of  the  securities.  Morison  says  that  all  of  his  personal 
securities,  as  well  as  those  belonging  to  the  trust,  were  kept  in  a  tin 
box  belonging  to  hitn  in  Weeks'  safe.  The  argument  is  made  that 
because  Weeks  was  authorized  to  receive  interest,  and  also  had  in 
his  possession  the  securities,  Mr.  Folsom  was  justified  in  relying 
upon  the  apparent  authority  of  Weeks  in  accepting  payment  of  the 
debt  secured  and  surrendering  the  securities.  But  those  two  cir- 
cumstances standing  alone  were  not  sufficient  to  justify  the  payment 
to  Weeks.  He  was  not  an  attorney  in  fact.  He  was  not  a  general 
agent.  But  the  payment  was  made  to  Morison's  legal  adviser,  and 
the  learned  counsel  for  the  defendant  Folsom  relies  upon  what  has 
been  called  the  "scrivener  rule  "  and  insists  tliat  it  may  be  applied 
in  this  case  to  determine  the  right  of  a  person  paying  money  to  rely 
upon  the  apparent  authority  of  the  one  to  whom  the  money  is  paid. 
That  rule  had  its  origin  in  England,  where  a  scrivener  "  was  a 
person  to  whom  money  or  property  was  intrusted  for  the  purpose 
of  lending  it  out  to  others  at  a  profit  payable  to  his  principal,  but  also 
at  a  commission  or  bonus  for  himself."  (21  Am.  &  Eng.  Ency.  of 
Law,  881.)  The  origin  and  history  of  that  rule  is  fully  given  in  Wil- 
liams v.  Walker  (2  Sandf.  Ch.  325),  where  it  was  applied  in  a  case 
presenting  many  features  in  common  with  the  one  at  bar,  and  it  was 
so  applied  to  a  payment  made  to  a  solicitor  upon  the  analogy  exist- 
ing between  solicitors  and  attorneys  and  scriveners  under  the  Eng- 
lish law.  The  rule  is  that  where  a  solicitor  who  7nakes  the  loan 
receives  the  interest  and  has  the  securities  in  his  possession  at  the 
time  of  payment  of  the  principal,  that  principal  being  due,  the 
person  paying  the  money  may  rely  upon  the  apparent  authority  of 
the  attorney  or  solicitor  to  receive  that  money.  The  authority  is 
not  to  be  inferred  only  from  the  attorney  having  received  interest, 
nor  from  the  mere  possession  of  tlie  security,  but  it  must  result  from 
the  whole  control  of  the  investment,  from  beginning  to  end,  by  the 
attorney  or  solicitor.  The  lender  must  part  with  his  money  to  the 
solicitor  for  investment  and  give  him  absolute  control  of  the  whole 
matter.  The  rule  was  referred  to  in  Smith  v.  Kidd  {^S  N.  Y.  130), 
but  the  payment  was  held  to  be  ineffectual  there  because  the  attorney 
did  not  have  the  possession  of  the  securities,  although  he  originally 
made  the  loan  and  received  the  interest.  In  Crane  v.  Gruejiewald  (120 
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N.  Y.  274)  the  rule  is  referred  to  both  iu  the  opinion  of  the  court 
and  in  the  dissenting  opinion.  It  is  referred  to  by  Parker,  J.,  as  fol- 
lows :  '*  If  a  mortgagee  permits  an  attorney  who  negotiates  a  loan  to 
retain  in  his  possession  the  bond  and  mortgage  after  the  principal  is 
due,  and  the  mortgagor,  with  knowledge  of  that  fact,  and  relying  upon 
the  apparent  authority  thus  aflPorded,  shall  make  a  payment  to  him, 
the  owner  will  not  be  permitted  to  deny  that  the  attorney  possessed 
the  authority  which  the  presence  of  the  securities  indicated  that  he 
had  ; ' '  and  Potper,  J.,  refers  to  the  rule  as  being  sufficient  evidence 
of  authority  if  the  attorney  who  negotiated  the  loan  is  subsequently 
intrusted  by  the  creditor  with  the  possession  of  the  bond  and  mort- 
gage. So  in  Di/uhleday  v.  Kress  (50  N.  Y.  410)  it  is  said  that  pay- 
ment of  the  principal  to  the  agent  who  took  the  security  oi*  nego- 
tiated the  loan  for  which  the  security  was  taken^  and  was  thereafter 
intrusted  by  the  owner  with  its  possession,  is  sufficient,  and  the  pay- 
ment is  valid  ;  and  Peckham,  J.,  states  that  the  reason  of  the  rule 
that  one  who  has  made  the  loan  as  agent  and  taken  the  security  is 
authorized  to  receive  payment  when  he  retains  possession  of  the 
security,  is  founded  upon  human  experience,  that  the  payer  knows 
that  the  agent  has  been  trusted  by  the  payee  about  the  same  busi- 
ness, and  he  is  thus  given  a  credit  with  the  payer.  The  law  as 
applied  in  this  state,  being  derived  from  the  English  rule,  which  had 
its  origin  in  the  relation  of  the  scrivener  to  his  client,  the  same 
elements  must  exist  in  order  to  protect  the  payer  in  making  pay- 
ment. There  is  no  evidence  whatever  in  this  case  to  show  that 
Weeks  was  employed  by  Morison  to  make  this  investment.  There- 
fore, there  is  nothing  to  show  that  that  confidence  was  reposed  in 
him.  All  that  appears  is  that  one  payment  of  interest  was  made  to 
Weeks,  after  Morison,  trustee,  became  the  owner  of  the  bond  and 
mortgage,  and  that,  when  he  went  to  pay  off  the  mortgage,  the  bond 
and  mortgage  itself  was  in  the  physical  possession  of  Weeks.  But 
the  assignment  by  which  the  title  to  the  band  and  mortgage  was 
vested  in  Morison^  trustee^  was  not  in  Weeks^  possession.  He  did 
not  deliver  it  to  Folsom,  and,  therefore,  he  did  not  (so  far  as  appears) 
have  that  which  w^as  the  muniment  of  the  trustee's  title  to  tlie  bond 
and  mortgage. 

There  was  a  failure  of  proof,  therefore,  of  material  facts  which  it 
was  necessary  to  show  in  order  to  justify  Mr.  Folsom  in  relyuig  upon 
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an  apparent  autliority  possessed  by  Weeks  to  receive  payment  of  the 
principal,  and  for  that  reason  the  judgment  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

Van  Brunt,  P.  J.,  O'Brien,  Inoraham  and  McLaughlin,  J  J., 

concurred. 

Inoraham,  J.  (concnrring) : 

I  concur  in  the  conclusion  reached  by  Mr.  Justice  Patterson, 
that  there  should  be  a  new  trial.  It  is  not  clear  from  the  testimony 
that  when  the  defendant  paid  Weeks  the  principal  of  this  bond  and 
mortgage  such  payment  was  to  Weeks  as  attorney  in  fact  for  the 
assignee  of  the  mortgage.  It  does  not  appear  that  any  statement 
w^as  made  at  the  time  of  the  payment  of  the  $7,000  as  to  any 
autliority  of  Weeks  to  receive  the  payment  of  the  principal,  or  as 
to  the  circumstances  connected  with  the  possession  of  the  bond  and 
mortgage  by  Weeks.  There  is  nothing  to  show  that  this  money  was 
paid  to  Weeks  as  attorney  in  fact  for  Morison  rather  than  the  attor- 
ney for  the  defendant  Folsom.  Weeks  had  been  acting  as  attorney 
for  both  the  defendant  and  for  Morison  as  trustee,  and  it  is  not 
at  all  clear  that  the  defendant  Folsom  did  not  recognize  Weeks  as 
his  attorney  at  the  time  of  this  payment,  and  intrust  him  with  the 
money  for  the  purpose  of  paying  the  mortgage  and  procuring  the 
necessary  instruments  to  satisfy  it  of  record.  When  the  defendant 
called  upon  Weeks,  Weeks  produced  the  bond  and  mortgage,  with 
the  various  assignments  which  vested  the  title  to  the  mortgage  in 
Morison  as  trustee.  The  transfer  to  Morison  was  not  recorded, 
and  the  money  was  paid  to  Weeks  by  a  check  drawn  to  the  order  of 
Francis  IL  Weeks,  attorney,  without  specifying  the  person  for  whom 
he  was  attorney,  and  was  delivered  to  Weeks,  with  a  statement  from 
Weeks  that  he  would  canse  the  assignment  of  the  mortgage  to  Mor- 
ison to  be  recorded,  and  would  procure  from  Morison  a  satisfac- 
tion piece  of  the  mortgage,  which  he  also  agreed  to  have  recorded, 
so  that  the  mortgage  could  be  satisfied  npon  the  record.  As  to  the 
recording  of  these  instruments  and  the  proper  satisfaction  of  the 
mortgage  upon  the  record,  Weeks  was  requested  by  the  defendant 
to  act  as  defendant's  attorney,  and  not  as  attorney  or  agent  for  Mor- 
ison.    Thus,  the  principle  upon   which  a  payment  to  an  attorney 
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who  hafi  possession  of  the  securities  or  obligations  to  be  satisfied 
binds  the  person  for  wlioin  he  assumes  to  act  in  receiving  payment, 
would  not  apply.  The  principle  upon  which  it  has  been  held  that  a 
scrivener  or  attorney  who  invests  money  for  a  client,  and  who 
retains  the  securities  or  evidences  of  indebtedness,  is  presumed  to  be 
intrusted  with  a  power  to  receive  the  principal  and  interest,  seems 
to  be  largely  based  upon  the  implied  authority  granted  to  an  attor- 
ney tlirough  whom  the  loan  has  been  made,  to  receive  the  principal 
implied  by  the  attorney's  retaining  possession  of  the  security  evi- 
dencing the  indebtedness.  The  case  upon  which  this  doctrine  rests 
seems  to  be  that  of  Whitlock  v.  Waltham  (1  Salk.  157).  The  facts 
of  that  case  are  stated  as  follows  :  "  The  interest  of  a  mortgage  was 
paid  to  and  received  by  the  scrivener  that  put  out  the  money  ;  the 
scrivener  proved  insolvent,  and  the  question  was,  who  should  bear 
the  loss  ? "  And  it  was  decided  in  that  case  that  if  the  scrivener  be 
intrusted  with  the  custody  of  the  bond,  he  may  receive  the  interest, 
and,  though  he  fails,  yet  the  mortgagee  shall  bear  the  loss ;  and  that 
is  also  so,  if  he  receives  the  principal  and  deliver  up  the  bond,  for, 
being  intrusted  with  the  security  itself,  it  shall  be  presumed  he  is 
intrusted  with  the  power  over  it,  and  with  a  power  to  receive  the 
principal  and  interest,  and  the  rather  because  the  giving  up  of  the 
bond  upon  the  payment  of  the  money  is  a  discharge  thereof ;  other- 
wise if  the  obligee  take  away  the  bond,  for  then  he  hath  no  authority 
to  receive  any  money.  That  case  has  been  followed  by  a  long  line 
of  authorities  in  England  and  in  this  country  ;  but  in  every  case  that 
I  have  been  able  to  discover,  authority  to  receive  payment  has  been 
inferred  from  the  mere  possession  of  the  instrument  or  obligation 
evidencing  the  indebtedness  only  in  the  case  of  a  scrivener  or  attor- 
ney who  represented  the  creditor  in  making  the  loan,  and  where  the 
possession  of  such  evidence  of  debt  was  continued  in  the  possession 
of  such  scrivener  or  attorney.  It  is  not  alleged  that  the  mere  i)08- 
session  of  an  instrument  or  obligation,  payable  to  another,  unin- 
dorsed, invests  the  holder  of  such  instrument  with  the  right  to 
receive  from  the  obligor  or  debtor  payment  of  the  obHgation.  It  is 
only  where  an  agency  has  existed  at  the  inception  of  the  transaction, 
viz.,  the  making  of  the  loan,  which  is  continued  by  the  creditor  or 
obligee  allowing  the  obligation  to  remain  in  the  hands  of  the  attor- 
ney, that  a  debtor  is  entitled  to  presume  that  the  original  authority 
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to  make  the  loan  lias  been  continued  and  enlarged  so  as  to  confer  an 
authority  to  receive  payment  thereof. 

The  authorities  cited  by  the  respondents,  holding  that  where  the 
owner  (»f  property  has  invested  a  third  person  with  the  apparent 
title  to  it,  any  one  acting  in  relation  to  the  property  relying  upon 
such  apparent  title  so  conferred  is  protected,  do  not  apply  to  this  case ; 
because  those  authorities  are  based  upon  the  principle  of  estoppel, 
the  owner  being  estopped  from  denying  that  the  person  upon  whom 
lie  has  conferred  the  apparent  title  to  the  property  is  the  owner. 
Here  Morison  never  conferred  upon  Weeks  the  apparent  title  to 
this  bond  and  mortgage,  the  mortgage  standing  in  the  name  of  Mor- 
ison as  trustee,  of  which  fact  the  defendant  had  notice.  It  does  not 
appear  from  the  record  that  Weeks  acted  as  attorney  for  Morison, 
or  for  the  estate  of  which  Morison  was  trustee,  in  making  this 
investment  of  the  trust  estate ;  nor  does  it  appear  that  the  possession 
of  Weeks  of  this  bond  and  mortgage  was  authorized  by  Morison, 
80  that  Weeks  rightfully  had  possession.  The  mere  fact  that  Mor- 
ison's  box  containing  the  securities  of  the  estate  was  left  in  a  safe 
in  Weeks'  office  was  hardly  of  itself  sufficient  to  show  that  the  cus- 
tody of  the  security  was  given  to  Weeks.  The  evidence  failed, 
therefore,  to  bring  the  case  within  the  authorities  cited  to  show  that 
Weeks,  as  attorney  for  the  estate,  had  made  the  loan  and  had  been 
allowed  by  the  obligees  to  retain  possession  of  the  securities  after 
the  investment  by  the  estate  of  its  money. 

I,  therefore,  concur  in  directing  a  new  trial. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Kate  Cullom,  as  Administratrix,  etc.,  of  HughCullom,  Deceased, 
Appellant,  v,  John  McKelvey  and  Others,  Respondents. 

Negligence  —  an  own^r  of  a  building  is  not  liable  for  the  negligence  of  independent 
contractors,  employed  to  take  it  down,  to  tJieir  employee. 

The  owner  of  an  old  building,  who  has  contracted  with  independent  contractors 
for  its  demolition,  is  not  liable  in  damages  for  the  death  of  an  employee  of  the 
contractors  who  Is  killed  by  the  collapse  of  the  building  caused  by  the  over- 
weighting of  one  of  its  floors  with  brick  through  the  negligence  of  the  con- 
tractors or  of  their  servants. 
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Appeal  by  the  plaintiflF,  Kate  Cullom,  as  administratrix,  etc.,  of 
Hugh  Cullom,  deceased,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  defendants,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  2l8t  day  of  January,  1897,  upon  the 
dismissal  of  the  complaint  l>y  direction  of  the  court  after  a  trial  at 
the  Xew  York  Trial  Term. 

T.  F,  IlamilUm^  for  tlie  appellant. 
n.  C,  Smyth^  for  the  respondents. 

Patfersox,  J. : 

The  plaintiff's  intestate,  a  laborer  employed  in  the  demolition  of 
an  old  building  in  the  city  of  New  York,  was  killed  by  such  build- 
ing collapsing  after  some  part  of  it  was  taken  down.  The  defend- 
ant McKelvey  was  the  owner  of  the  premises,  and  he  had  employed 
the  defendants  Keegan  and  O'Keefe  as  contractors  to  do  the  work 
of  tearing  down  the  building.  They  were  independent  contractors, 
and  the  plaintiff's  intestate  was  their  servant.  No  relation  of  mas- 
ter and  servant  existed  between  him  and  the  defendant  McKelvey, 
nor  did  the  latter,  in  any  way,  induce  the  plaintiff's  intestate  to 
enter  upon  the  employment  or  to  become  engaged  in  the  work. 
The  CHnse  of  the  fall' of  the  building  was  the  overweighting  with 
brick  of  one  of  the  floors ;  that  was  the  result  of  the  negligence  of 
the  contractors  or  of  their  servants.  McKelvey  owed  the  plaintiff's 
intestate  no  duty  whatever.  McKelvey  was  not  doing  the  work, 
nor  in  charge  of  it.  All  that  is  testilied  to  about  his  being  connected 
with  it  is,  that  he  was  about  the  building  every  day.  One  of  the 
witnesses  did  say  that  McKelvey  was  giving  directions,  but  he 
immediately  afterwards  testified  that  he  did  not  hear  McKelvey 
give  any  directions.  There  was  an  entire  absence  of  proof  to  con- 
nect McKelvey  in  any  way  with  the  subject-matter  of  the  action  so 
as  to  make  him  liable. 

The  nonsuit  as  to  McKelvey  was  properly  ordered,  and  the  judg- 
ment should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Brien,  Ingbaham  and  McLaughlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 
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JoKN  GosTELLo,  an  Infant,  by  John  Costello,  his  Guardian  ad 
Litem,  Appellant,  v.  The  Third  Avenue  Railroad  Company, 
Respondent. 

Negligence  —a  boy  of  eight  killed  by  running  into  a  cable  car  in  the  middle  of  a 
block  —  contributory  negligence. 

A  corporation  maintaiuing  a  line  of  cable  cars  on  an  avenue  running  north  and 
south  in  New  York  city,  is  not  liable  for  the  death  of  a  boy  eight  years  of  age 
who,  while  running  diagonally  across  the  avenue  at  the  middle  of  a  block, 
toward  the  east  side  thereof,  without  stopping  to  look  or  listen,  was  struck  and 
killed  just  as  he  stepped  upon  the  westerly  rail  of  the  east  track  by  a  car  going 
north  which,  when  he  started  to  cross  the  street,  was  in  plain  sight  proceeding 
slowly  behind  a  covered  wagon,  but  the  speed  of  which  the  gripman  had  sud- 
denly accelerated  after  the  wagon  had  left  the  track  and  while  the  gripman 
was  looking  to  the  east  and  continuing  an  altercation  he  had  been  holding  with 
the  driver  of  the  wagon. 

Inqraham  and  Patterson,  JJ.,  dissented. 

Appeal  by  the  plaintiff,  John  Costello,  an  infant,  by  John  Cos- 
tello, his  guardian  ad  iiteia^  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  18th  day  of  May,  1897,  upon  the  dis- 
missal of  the  complaint  by  direction  of  the  court  after  a  trial  at  the 
New  York  Trial  Term. 

The  action  was  brought  to  recover  damages  for  injuries  sustained 
by  the  plaintiff  from  being  run  over  by  a  cable  car  through  the  neg- 
ligence of  the  defendant.  At  the  time  of  the  injury  the  plaintiif 
was  about  eight  years  old  and  a  bright  healthy  boy.  The  accident 
occurred  about  noon  on  a  clear  day.  The  plaintiff  left  his  home  on 
the  easterly  side  of  Third  avenue  a  few  minutes  before  he  was 
injured,  and  it  was  while  he  was  returning  towards  his  home  and 
crossing  Third  avenue  between  Ninety-ninth  and  One  Hundredth 
streets  that  he  was  run  over.  The  car  which  struck  the  plaintiff 
had  been  going  slowly  north,  having  been  obstnicted  by  a  covered 
wagon  in  front  of  it  on  the  track.  Prior  to  the  accident  the  motor- 
man  was  engaged  in  an  altercation  with  the  driver  of  the  wagon, 
which  was  continued  after  the  wagon  turned  off  the  track ;  and  the 
motorman,  while  talking  to  the  driver  and  looking  towards  the  east^ 
increased  the  speed  of  the  car,  which  shot  ahead  and  reached  and 
struck  the  plaintiff  just  as  he  had  placed  his  foot  on  the  westerly 
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rail  of  the  east  or  uptown  track.  At  the  time  and  place  of  the 
accident  there  was  no  car  going  south  on  the  westerly  track.  At 
the  conclusion  of  the  evidence  a  motion  was  made  to  dismiss  the 
complaint  on  the  ground  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  which  motion  was  granted,  and  from  the  judgment 
subsequently  entered  this  appeal  is  taken. 

Edmund  Luis  Mooney^  for  the  appellant. 

Henry  L,  Scheuermann  for  the  respondent. 

O'Brien,  J. : 

The  sole  question  for  our  consideration  is  as  to  whether  or  not  the 
trial  judge  erred  in  dismissing  the  complaint  upon  the  ground  that 
the  plaintiff  was  guilty  of  contributory  negligence.  In  disposing 
of  the  motion  to  dismiss,  the  learned  judge  summarized  the  facts  by 
Baying :  "  The  boy  while  running  diagonally  across  the  street,  with 
nothing  to  obstruct  his  view,  was  struck  by  the  left  side  of  the  front 
of  the  car  and  thrown  under  the  left  side  of  the  car.  This  shows 
conclusively  that  he  had  not  sufficient  time  to  head  off  the  car,  and 
that  in  mating  the  attempt  he  was  guilty  of  contributory  negli- 
gence." This  summary,  which  is  exact,  seems  to  us  to  sustain  the 
ruling  made,  but  the  earnest  argument  made  against  such  a  conclu- 
sion, and  the  sympathy  which  is  excited  from  so  serious  an  accident 
to  a  boy  of  tender  years,  and  the  different  inferences  which  it  is 
insisted  can  be  drawn  from  the  facts,  have  required  an  examination 
of  the  question  with  a  view  to  determining  whether,  upon  any  infer- 
ence to  be  fairly  deduced,  the  little  boy  can  be  absolved  from  the 
charge  of  contributory  negligence,  as  matter  of  law. 

The  rule  is  that  only  in  cases  where  the  evidence  shows  that  the 
Diligence  of  the  plaintiff  contributed  to  the  injury  as  a  proximate 
cause  of  it,  is  the  court  justified  in  withholding  that  question  from 
the  jury.  In  detennining  whether  such  negligence  here  existed, 
we  must  apply  another  rule,  viz.,  that  a  child  is  called  upon  to  exer- 
cise only  that  degree  of  care  required  from  one  of  its  age,  and  it  is 
only  the  absence  of  such  care  that  will  be  regarded  as  contributory 
negligence.  "What  would  be  negligence,  therefore,  in  an  adult  is 
not,  as  matter  of  law,  negligence  in  a  child.  But,  in  determining 
in  a  given  case  whether  such  negligence  is  present  or  absent,  where 
App.  Div.—  Vol.  X  XVI.        7 
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injuries  to  a  child  arc  involved,  its  age  must  be  considered  as  well  as 
whether  its  own  act  was  the  proximate  or  only  the  remote  cause  of 
the  injury.  Although  here  the  child  was  but  eight  years  of  age,  it 
is  conceded  that  he  was  a  bright  boy,  capable  of  caring  for  himself 
while  on  the  street  and  in  crossing  it.  His  tender  age  would  forbid 
our  expecting  any  great  degree  of  care  and  prudence,  yet,  being  sui 
juris,  it  must  be  held  that  he  was  bound  to  exercise  some  care  com- 
mensurate with  liis  age  and  intelligence. 

Applying  these  rules  to  the  facts  appearing,  we  could  only  absolve 
the  boy  from  the  charge  of  contributory  negligence  by  assuming 
that  his  running  upon  the  track  was  in  no  sense  one  of  the  proxi- 
mate causes  leading  to  the  injury ;  or  that  he  was  not  bound  to 
observe  any  care  in  crossing  an  avenue  which  was  constantly  tra- 
versed by  cable  cars ;  or  that  he  was  in  no  way  negligent  on  such 
an  avenue  to  start  in  the  middle  of  the  block  on  a  run,  with  nothing 
to  prevent  his  observing  the  car  moving  north  at  a  slow  rate  of 
speed  with  a  wagon  in  front  of  it,  and,  seeing  the  car,  never  abate 
his  speed  in  his  journey  across  the  avenue,  thus  taking  all  chances 
or  risks  of  crossing  in  safety.  It  will  be  observed  that  the  witnesses 
all  agree  that  the  boy  was  running  and  did  not  stop  while  crossing 
the  avenue,  and  we  have  no  evidence  to  show  whether  he  looked  for 
or  at  the  approaching  car,  or  in  what  direction  he  was  looking,  nor 
is  there  any  proof  that  he  did  anything  in  the  way  of  care  or  pre- 
caution, except  to  run  into  collision  with  the  car.  He  did  not  stop, 
look  or  listen  for  its  approach,  and  we  are  left  in  doubt  as  to  whether 
lie  really  saw  the  car ;  for  if  he  had  observed  it,  he  surely  would 
have  known  of  its  close  proximity  to  him  and  the  danger  which  he 
would  thereby  run  in  crossing  the  track.  The  only  inference  to  be 
drawn  is  that  he  ran  heedlessly,  without  reference  to  the  position  of 
the  car,  across  the  avenue.  That  he  stepped  on  the  track  at  a  time 
when  it  was  impossible  for  him  to  get  across  and  escape  the  car  is 
conclusively  shown,  the  evidence  being  that  he  was  struck  by  the 
left-hand  corner  of  the  car  just  as  he  placed  his  foot  on  the  first  rail. 
Hence,  the  conclusion  is  irresistible  that  he  was  himself  a  contribut- 
ing cause  of  and  that  he  created  the  situation  from  which  his  injuries 
flowed.  Upon  no  inference,  therefore,  to  be  drawn  from  the  facts 
can  we  relieve  the  little  boy  from  the  charge  of  contributory  negli- 
gence.    True,  as  already  stated,  he  was  but  eight  years  of  age,  and 
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not  chargeable  with  any  great  degree  of  intelligence  or  care  ;  but 
however  we  may  minimize  these,  we  cannot  absolve  him  from  blame. 
He  was  struck  by  an  upbound  car  in  the  middle  of  tlie  block,  not 
as  he  was  leaving  the  track,  but,  as  said,  just  as  he  was  entering 
upon  it,  the  fact  being  that  he  ran  right  into  the  car  and  was  struck 
just  as  he  attempted  to  place  his  little  feet  on  the  first  rail.  Assum- 
ing, as  we  must,  that  there  was  sufficient  to  show  that  the  motorman 
was  negligent  in  not  looking  and  seeing  the  boy,  yet,  if  he  had  seen 
him  running  across  in  the  middle  of  the  block,  he  could  not  have 
concluded  that,  with  the  car  so  close,  the  boy  would  continue  to  run 
and  attempt  to  cross.  We  think  it  clearly  appears  that,  apart  from 
the  defendant's  negligence,  the  failure  to  observe  the  slightest  care 
or  precaution  of  any  kind  on  the  boy's  part  contributed  to  the 
accident.  The  conclusion  follows  that  for  the  injuries  received  the 
little  boy  was  chiefly  blamable,  and  should  not  be  allowed  to  recover. 
The  only  contrary  inference  suggested  is  that  attempted  to  be 
drawn  by  the  appellant,  to  the  effect  that  when  the  boy  started  to 
run  across  the  avenue  the  car  was  going  slowly,  and  that  when  he 
reached  the  track  the  car  suddenly  increased  its  speed  to  full  head- 
way ;  and,  therefore,  that  the  little  boy,  with  his  small  intelligence, 
committed  merely  an  error  of  judgment  in  assuming  that  he  had 
time  to  get  across,  which,  it  is  insisted,  he  could  have  done  had  the 
car  continued  at  the  speed  at  which  it  was  going  when  the  boy 
started  on  his  journey.  And  thus  it  is  sought  to  bring  the  case 
within  tlie  principle  laid  down  in  Fandel  v.  Third  Avenue  Rail- 
road Co,  (15  App.  Div.  426).  There  the  accident  happened,  not 
in  the  middle  of  the  block,  but  at  or  near  the  north  crosswalk  of 
Ninety-fifth  street,  and  there  was  evidence  to  show  "  that  this  street 
car  accelerated  its  speed  after  the  woman  stepped  upon  the  track." 
If  this  boy  had  reached  the  track  and  then  the  car  had  suddenly 
accelerated  its  speed,  one  of  the  elements  conspicuous  in  the  Fandel 
case  would  have  been  present ;  and  if,  in  addition,  the  accident  had 
occurred  at  a  crossing,  there  would  be  some  analogy  between  this 
and  the  case  cited,  but  upon  the  facts  the  two  cases  are  entirely  dis- 
similar. Another  answer  to  the  appellant's  suggestion  is,  that  it 
does  not  appear  that  the  boy  was  calculating  upon  the  speed  of  the 
car,  but  he  started  to  run  across  and  continued  to  run,  regardless  of 
the  rate  at  which  the  car  was  going,  and,  instead  of  the  car  running 
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into  him,  lie  ran  into  the  ear.  Unless,  therefore,  we  are  to  hold 
that  afi  to  every  boy  who,  without  observing  any  care  or  precaution, 
is  injured  while  crossing  the  tracks  of  a  street  railroad,  the  company 
is  liable  to  compensate  him  for  his  injuries,  upon  the  doctrine  that 
it  is  an  insurer,  we  must  conclude  that,  upon  the  facts  here  appear- 
ing, the  ruling  of  the  trial  judge  in  dismissing  the  complaint  on  the 
ground  of  contributory  negligence  was  right. 
The  judgment  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  McLaughlin,  J.,  concurred ;  Ingraham 
and  Patterson,  JJ.,  dissented. 

Ingraham,  J.  (dissenting) : 

I  cannot  concur  in  the  affirmance  of  this  judgment.  The  com- 
plaint was  dismissed  solely  upon  the  ground  tliat  the  plaintiff  was 
guilty  of  contributory  negligence.  There  was  evidence  to  sustain  a 
finding  that  when  the  plaintiff  started  to  cross  the  track  this  car  was 
proceeding  at  a  slow  rate  of  speed,  not  faster  than  a  man  could 
walk ;  that  the  plaintiff  started  to  cross  the  track  diagonally  upon  a 
run,  but  that,  after  he  started,  the  car,  having  been  blocked  by  a 
wagon  in  front  of  it,  suddenly  accelerated  its  speed,  and  thus  caught 
the  plaintiff  before  he  was  able  to  get  axsross  the  track,  and  injured 
him.  It  seems  to  me  tliat,  upon  the  question  as  to  whether  or  not 
it  was  contributory  negligence  as  a  matter  of  law  to  make  the 
attempt  to  cross  the  track,  the  situation  as  it  existed  when  the 
attempt  was  made  is  a  controlling  consideration.  If  at  the  speed 
that  the  car  was  then  moving  it  was  safe  to  cross  in  front  of  it,  it 
seems  to  me  certainly  a  question  for  the  jury  to  determine  whether 
a  person  about  to  cross  such  a  track  in  a  crowded  city  street  is  bound 
to  anticipate  that  the  speed  of  the  car  will  be  suddenly  accelerated 
without  notice  or  warning,  so  that  an  act  which  is  without  danger 
under  existing  conditions  becomes  dangerous  because  of  a  change  in 
the  condition  caused  by  the  defendant.  The  act  of  crossing  the 
street  between  the  crosswalks  is  not  of  itself  contributory  negligence. 
It  is  merely  a  fact  to  be  taken  into  account  in  determining  whether 
or  not  the  defendant  was  negligent.  There  certainly  was  evidence 
from  which  the  jury  could  find  that  it  was  not  negligent  for  the 
plaintiff  to  attempt  to  cross  this  track  where  he  did,  if  the  car  had 
not  increased  its  speed,  and  it  seems  to  me  equally  clear  that  the 
plaintiff  was  not  bound  to  assume  that  the  speed  would  thus  be  sud- 
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denly  increased  without  some  sort  of  warning.  There  was  evidence 
tending  to  show  that  the  defendant's  car,  upon  its  way  up  Third  ave- 
nue, had  been  stopped  by  a  truck  upon  the  track,  so  that  its  headway 
had  been  checked,  and  it  was  proceeding  at  a  slow  pace,  about  as  fast 
as  a  man  could  walk ;  and  it  is  quite  apparent  that  as  the  car  could 
not  proceed  on  its  way  rapidly  until  this  truck  left  the  track,  the 
plaintiff  started  to  run  across  the  track  obliquely  in  front  of  the 
wagon  and  the  car.  As  he  got  upon  the  track  the  truck  was  leaving 
the  track,  and  the  motive  power  was  suddenly  applied  to  the  car  so 
that  it  shot  rapidly  forward  from  behind  the  truck  and  struck  him. 
A  passenger  in  the  car  saw  the  boy  as  he  was  upon  the  south-bound 
track,  some  time  before  the  power  was  applied  to  the  car.  The  boy 
was  then  running  across  the  track.  If  the  motorman  had  been 
attending  to  his  business,  looking  out  for  persons  upon  the  track,  it 
is  quite  clear  that  he  could  have  seen  the  boy  and  could  have  delayed 
applying  the  power  to  the  car  until  the  boy  was  across  the  track. 
Instead  of  that,  he  seems  to  have  been  paying  exclusive  attention  to 
the  truck  driver,  and  engaged  in  conversation  with  him,  not  only 
while  he  was  upon  the  track,  but  after  he  had  left  it ;  and  he  then 
applied  the  motive  power  to  the  car  and  caused  the  car  to  shoot 
ahead,  without  looking  to  see  if  the  track  was  clear  in  front  of  him, 
or  whether  the  plaintiff  was  in  such  a  position  that  he  would  be 
injured  by  the  increased  speed  of  the  car.  The  situation,  as  it 
appeared  to  the  plaintiff  at  the  titne  lie  started  to  cross  the  track, 
was  lihat  this  car  was  proceeding  slowly,  not  faster  than  the  speed 
with  which  a  man  could  walk,  with  a  wagon  on  the  track,  or  about 
turning  from  the  track  between  the  place  where  he  attempted  to 
cross  and  the  car.  Was  it,  as  a  matter  of  law,  negligent  for  him  to 
attempt  to  cross  the  track  in  front  of  this  wagon  at  this  place  under 
these  circumstances  ?  I  do  not  think  it  was.  Wliether  or  not  an 
act  is  negligent  must  be  determined  from  a  consideration  of  the 
circumstances  surrounding  the  person  injured  at  tlie  time  of  the 
happening  of  the  injury.  We  have  here  a  street  railway  running 
cars  at  sliort  intervals,  the  motive  power  being  supplied  by  a  cable 
underneath  the  street.  This  thoroughfare  runs  through  a  densely 
populated  portion  of  the  city  and  is  largely  used  by  wagons  and 
trncks,  as  well  as  by  the  line  of  cars  of  the  defendant's  railway  ;  and 
any  one  attempting  to  cross  this  street  with  a  large  number  of  the 
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defendant's  cars  and  the  trucks  and  wagons  using  the  street,  must 
necessarily  seize  such  an  opportunity  as  is  presented  by  a  temporary 
stoppage  of  vehicles;  and  if  it  were  negligent  for  any  one  to  attempt 
to  cross  this  street  when  there  was  a  car  approaching,  it  is  quite 
apparent  that  during  the  busy  portion  of  the  day  every  one  would 
be  negligent  if  he  attempted  to  cross  at  all. 

Now,  this  boy,  in  crossing  the  street,  saw  a  truck  upon  the  track 
and  a  car  behind  it  approaching  quite  slowly.  lie  took  advantage 
of  this  situation  to  run  across  the  track,  not  in  front  of  a  car  rapidly 
approaching,  but  in  front  of  a  car  almost  at  a  standstill,  and  where, 
but  for  the  sudden  application  of  the  power  of  the  car,  he  would 
have  been  in  perfect  safety.  He  had  a  right  to  anticipate  tliat 
the  motorman  of  the  car  would  use  ordinary  care  to  ascertain 
whether  the  track  was  free  before  increasing  the  speed  of  the 
car.  He  certainly  was  not  bound  to  wait  until  the  motorman 
and  the  driver  of  the  truck  had  finished  their  conversation 
to  see  whether  or  not  the  motorman  would  apply  the  power  to 
the  car  immediately  upon  the  track  being  clear,  without  looking 
to  see  whether  any  one  was  in  front  of  him  upon  the  track.  When 
the  plaintiff  attempted  to  cross,  the  track  was  clear.  The  car  was 
approaching  at  a  rate  of  speed  which  would  give  him  ample  time  to 
cross,  and  there  was  nothing  to  indicate  to  any  one  that  the  motor- 
man  would  rapidly  increase  the  speed  of  the  car  without  consider- 
ing the  condition  of  the  track  in  front  of  him,  or- whether  or  not  a 
person  crossing  the  street  was  in  such  a  position  as  to  be  injured. 
This  is  not  a  case  where  a  person  attempts  to  cross  directly  in  front 
of  an  approaching  car,  and  miscalculates  the  time  which  must  ensue 
before  the  approaching  car  will  reach  the  place  where  he  attempts 
to  cross ;  but  a  case  where,  a  car  approaching  at  a  slow  rate  of  speed, 
which  would  give  the  person  crossing  ample  opportunity  to  cross 
free  from  danger,  a  person  is  injured  because  of  the  negligent 
increase  of  the  speed  of  the  car  by  the  motorman.  The  application 
of  a  power  for  the  propulsion  of  street  cars,  then  novel  in  its  char- 
acter, so  far  as  its  use  in  this  city  is  concerned,  and  which  is  much 
more  quickly  applied  than  the  horse  power  formerly  in  use,  so  that 
a  higher  rate  of  speed  is  much  more  quickly  acquired  by  the  car, 
certainly  calls  for  more  care  on  the  part  of  those  managing  the  car, 
when  it  is  running  through  a  crowded  thoroughfare,  to  avoid  injuring 
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persons  upon  the  track  by  reason  of  the  increased  momentum  when 
applied  to  a  ear,  than  was  necessary  under  the  old  system  ;  and  the  fact 
that  a  person  usiiig  the  street  does  not  anticipate  that  such  increased 
momentum  will  be  suddenly  imparted  to  the  car  when,  but  for  such 
increased  momentum,  tliere  would  be  no  danger,  cannot  be  said  to 
be  a  negligent  act  which  would  justify  a  court  in  holding  that  con- 
tributory negligence  existed  as  a  matter  of  law.  Assuming  the 
facts  testified  to  by  the  plaintiff's  witnesses  to  be  true,  it  seems  to 
nie  that  the  motorman,  had  he  been  looking,  would  have  seen  this 
boy  approaching  the  track,  and  that  had  lie  waited  for  a  moment, 
before  applying  the  power  to  the  car,  the  plaintiff  would  have  crossed 
in  safety ;  but  it  cannot,  I  think,  be  said  that  any  observation  of  tlie 
plaintiff  could  have  caused  him  to  suspect  that  this  motorman  would 
suddenly  apply  the  power  to  the  car  so  as  to  cause  it  to  shoot  for- 
ward from  behind  this  truck.  It  does  not  clearly  appear  upon  just 
wliat  portion  of  the  track  the  plaintiff  was  Avhen  he  was  struck  by 
the  car.  Mr.  Brewster,  a  witness  for  the  plaintiff,  states  that  he  first 
saw  the  boy  upon  the  south-bound  track  about  eight  feet  in  front  of 
the  car ;  that  the  boy  wm  then  on  a  run,  and  that  the  car  was  then 
going  very  slow,  about  as  fast  as  a  person  could  walk.  The  plaintiff 
was  thus  in  this  position  before  the  motorman  applied  the  power  to 
the  car.  As  soon  as  he  applied  the  power  the  witness  realized  the 
situation  and  at  once  called  to  the  motorman,  "  You  have  struck 
a  boy  ;  you  have  struck  a  child."  At  the  time  of  this  exclamation, 
when  the  power  was  applied,  the  child  passed  out  of  the  vision 
of  the  witness,  the  fender  or  dashboard  of  the  front  platform  of 
the  car  being  between  himself  and  the  plaintiff.  The  plaintiff 
must  therefore,  have  run  so  much  in  front  of  the  car  before  the 
movement  of  the  car  increased,  that  he  was  out  of  sight  of  the 
witness  in  the  car.  But  it  is  clear  that  the  plaintiff  was  actually  on 
the  track  when  he  was  struck ;  and  it  is  also  clear  that  he  was  struck 
almost  immediately  after  the  motorman  applied  the  power  to  the 
ear.  Upon  this  condition  of  the  testimony,  it  seems  to  me  that  it 
was  a  question  for  the  jury  to  decide  whether  it  was  negligence  for 
the  plaintiff  to  attempt  to  cross  the  track  in  front  of  this  slowly- 
moving  car,  when,  but  for  a  rapid  acceleration  of  the  speed  of  the 
car,  he  could  have  crossed  in  safety ;  and  whether  it  was  negligence 
for  the  defendant  so  to  increase  the  speed  of  the  car  as  to  run  over 
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a  person  on  the  track,  or  rapidly  approaching  the  track  in  order  to 
cross  it,  without  observing  the  person,  and  witliout  adopting  some 
means  to  avoid  an  accident  which  appeared  to  be  imminent  in  case 
the  speed  of  the  car  was  so  accelerated. 

The  case  of  Fa^idel  v.  Third  Avenue  li.  E.  Co.  (15  App.  Div. 
426)  is  in  point,  and  to  affirm  this  judgment  would  be  to  reverse  our 
decision  in  that  case.  It  was  said  there  in  the  prevailing  opinion 
that  "  it  was  necessary  for  one  attempting  to  cross  the  track  to  cross 
somewhat  closely  in  front  of  any  street  car,  and  it  was  not  contribu- 
tory negligence,  as  a  matter  of  law,  to  do  so,  unless  the  speed  of  the 
car  was  so  great  and  its  proximity  so  close  that  the  pedestrian  would 
not  probably  be  able  to  escape  it.  As  is  well  known,  even  careful 
persons  must,  in  pursuance  of  their  ordinary  avocations,  cross  the 
streets  of  this  city  in  front  of  vehicles  and  moving  cars,  and  to  say 
that  to  do  that  constituted  contributory  negligence,  as  a  matter  of 
law,  would  put  an  embargo  upon  the  streets  so  far  as  pedestrians 
are  concerned."  And  neither  in  the  prevailing  opinion  nor  in  the 
dissenting  opinion  is  that  proposition  of  law  disputed.  The  only 
ground  of  the  dissent  was  that  the  question  of  the  speed  of  the  car 
in  that  case  was  immaterial,  as  there  was  nothing  to  show  that  the 
speed  of  the  car  was  increased  between  the  time  that  the  plaintiff 
stepped  upon  the  track  and  the  time  that  she  was  struck,  and  noth- 
ing to  show  that  after  she  stepped  upon  the  track  any  action  of  the 
gripman,  however  prompt,  could  have  averted  the  accident. 

It  seems  to  me  that  we  have  here  the  proof  from  which  the  jury 
could  find  that  the  acceleration  of  the  speed  of  this  car  was  the  sole 
cause  of  the  accident ;  that,  but  for  such  acceleration  of  the  speed, 
the  plaintiff  could  have  crossed  the  track  in  safety,  and  that  it  was 
not  negligence  for  a  person  to  attempt  to  cross  such  a  street  where 
the  car  was  so  nearly  at  a  standstill  that  a  person  walking  quickly 
could  avoid  it. 

Unless  we  are  prepared  to  overthrow  the  principles  established  in 
the  Fandel  case,  and  which  seem  to  have  been  acquiesced  in  by  all 
the  members  of  the  court,  I  do  not  see  how  we  can  sustain  this 
judgment.  On  the  authority  of  that  case  I  think  this  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 
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Patrick   F.   Lyons,   Appellant,   v.   The  New  York    Elevated 

Railroad  Company  and  The  Manhattan  Railway  Company,, 

Respondents. 

Abutter's  ctction  against  an  elevated  railroad — evidence  of  independent  sales  and 
rentals  is  inadmissible  —  wlien  the  objection  is  not  waived. 

In  an  action  brought  by  an  abutting  owner  against  an  elevated  railroad  in  the 
city  of  New  York  to  obtain  an  injunction  and  to  recover  damages,  evidence, 
duly  objected  to,  of  the  sales  and  rentals  of  property  in  the  same  street,  other 
than  that  affected  by  the  action,  is  inadmissible,  and  neither  the  fact  that  the 
evidence  was  offered,  as  stated  by  the  defendant's  counsel,  in  order  to  show  that 
the  plaintiff's  expert  was  not  competent  to  speak  of  values  upon  the  street  in 
question,  or  that  his  opinion  was  erroneous,  nor  the  fact  that  the  plaintiff  him- 
self subsequently  offered  similar  evidence  which  was  admitted  on  the  same 
ground,  prevents  the  plaintiff's  taking  advantage  of  his  objection. 

Appeal  by  the  plaintiff,  Patrick  F.  Lyons,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  17th  day  of  March, 
1897,  upon  the  report  of  referees. 

David  McChcre^  for  the  appellant. 

Ezra  A.  Tuttle^  for  the  respondents. 

O'Brien,  J. : 

This  is  the  usual  suit  for  an  injunction  and  damages  affecting 
premises  Nos.  420  and  493  Greenwich  street  in  the  city  of  New 
York.  The  sums  awarded  for  fee  damage  were  $500  as  to  each 
property,  and  rental  damage  was  allowed  at  the  rate  of  $50  a  year. 

Apart  from  the  merits,  we  think  this  judgment  must  be  reversed 
for  errors  in  rulings  upon  evidence.  The  testimony  of  the  plain- 
tiff's expert  was  directed  to  showing  the  course  of  values  in  Green- 
wich street ;  and  the  defendants,  on  their  own  behalf,  after  having 
elicited  from  their  expert  similar  testimony,  asked  him  in  addition 
for  a  statement  of  the  price  at  which  he  had  sold  another  and 
entirely  different  piece  of  property  on  Greenwich  street  in  1892. 
This  was  objected  to  by  the  plaintiff  "  on  the  ground  that  it  is  not 
within  the  issues  and  that  it  raises  a  collateral  issue  and  is  within  the 
prohibition  of  the  Jamieson  case."  The  defendants'  counsel  then 
stated  to  the  referees  :  **  I  offer  this  evidence,  not  for  the  purpose 
App.  Div.— Vol.  XXVL        8 
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of  showing  the  vahie  of  the  premises  in  suit,  nor  for  the  purpose  of 
showing  the  course  of  vahies  of  the  premises  in  suit,  but  for  tlie 
purpose  of  showing  tlmt  tlie  plaintiff's  expert  was  not  a  person  com- 
petent to  speak  as  to  the  course  of  vahies  in  Greenwich  street,  or 
that  if  competent  to  speak  he  spoke  erroneously,  and  that  his  opin- 
ion of  values  in  Greenwich  street  is  erroneous  as  stated."  The 
objection  was  overruled,  the  chairman  of  the  referees,  as  a  reason 
for  tlie  ruHng,  saying  :  "  With  that  statement,  and  you  having  stated 
what  your  object  was  in  putting  that  question,  we  will  allow  the 
witness  to  answ^er,  upon  the  ground  and  within  the  limitations  stated 
by  the  counsel  as  his  reasons  for  putting  it."  Thereafter  the  defend- 
ants offered  evidence  of  the  actual  rent  paid  for  a  piece  of  property 
in  Washington  street,  coupled  with  a  statement  that  it  was  done  for 
the  same  reasons  and  subject  to  the  same  limitations  as  were  stated 
in  respect  to  the  offer  of  the  sale,  and  there  was  the  same  objection, 
ruling  and  exception.  The  defendants  also  put  in  evidence  testi- 
mony as  to  sales  and  rentals  of  several  pieces  of  property  other  than 
the  premises  in  suit,  to  which  the  plaintiff  did  not  formally  inter- 
pose an  objection.  In  rebuttal,  the  plaintiff  introduced  evidence  as 
to  the  rent  of  a  piece  of  property  in  Harrison  street,  which  was 
objected  to  by  the  defendants  on  the  ground  that  it  was  not  within 
the  issues,  that  it  raised  collateral  issues  and  was  directly  within  the 
prohibition  of  the  Jaiaieson  Case  (infra).  Whereupon  the  plaintiff's 
counsel  stated  that  this  evidence  was  offered  for  the  purpose  of  show- 
ing that  the  course  of  fee  and  rental  values  on  Harrison  street  had  not 
been  as  stated  by  the  defendants'  expert,  and  not  for  the  purpose  of 
showing  the  value  or  course  of  value,  either  rental  or  fee,  of  the 
premises  in  suit,  and  also  to  rebut  tiie  testimony  which  the  defend- 
ants had  introduced  as  to  sales  and  rentals ;  and  with  that  statement 
of  the  plaintiff's  counsel  the  referees  allowed  the  question.  This 
was  followed  by  evidence  of  sales  and  rentals  of  several  pieces  of 
property  other  than  tlie  premises  in  suit  under  the  same  statement 
and  subject  to  the  same  objection  and  exception  by  the  defendants. 
It  will  thus  be  seen  that  a  considerable  part  of  this  record  is 
taken  up  with  testimony  admitted  over  objection,  which,  in  the  case 
of  Jamiesoji  v.  Kings  County  Elevated  liailway  Company  (147 
N.  Y.  322),  and  in  many  other  cases,  was  held  to  be  incompetent. 
{IIuntin<jto)i  V.  AttrlU,  118  N.  Y.  365;  Matter  of  Thompson,  127 
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id.  463 ;  W;i?nark  v.  JV,  Y.  El  R.  B.  Co.,  U9  id.  393 ;  Doug- 
las V.  ^^,  Y.  El  R,  R,  Co,,  14  App.  Div.  471 ;  O'SuUlmn  v. 
xY.  Y.  EL  R.  R.  Co.,  20  id.  384.)  Tiie  record  shows  that  the 
respondents  were  the  first  to  transgress  the  rule  whicli  inhibits  tlie 
introduction  of  collateral  issues,  and  that  this  was  done  against  the 
strenuous  objections  of,  and  subject  to  the  exceptions  taken  by,  the 
plaintiff.  It  is  true  that,  having  fully  stated  and  insisted  npon  the 
objection,  the  plaintiff  subsequently  permitted  evidence  of  like  char- 
acter to  go  upon  the  record  without  objection,  but  this  does  not 
deprive  him  of  the  benefit  of  the  exceptions  taken,  which  were  in  no 
sense  waived  or  destroyed  by  the  failure  to  repeat  the  objection  to 
subsequent  questions  calling  for  the  same  class  of  evidence  (^Church 
V.  Ilowarfl,  79  N.  Y.  415 ;  DiUeher  v.  Home  Life  Lis.  Co.,  69  id. 
256)  ;  because  the  referees,  by  their  ruling  when  the  objections  were 
first  presented,  had  deliberately  decided  upon  the  course  of  the  trial, 
and  the  plaintiff  was  justified  in  standing  upon  the  exceptions  already 
taken  without  being  required  unnecessarily  to  repeat  the  same  objec- 
tion and  except  to  the  same  ruling  with  regard  to  the  same  kind  of 
evidence  when  offered  at  a  subsequent  stage  of  the  trial.  Xor  do 
we  think  there  was  any  waiver  by  the  plaintiff's  introduction  of  the 
same  class  of  evidence  in  an  attempt  to  meet  what  had  been  intro- 
duced by  the  defendants,  for,  as  said  in  Douglas  v.  N,  Y.  Elevated 
R.  R.  Co.  {svj)ra),  "By  introducing  a  particular  class  of  evidence 
in  his  own  behalf  to  meet  his  opponent's  evidence  of  the  same  char- 
acter, which  he  has  in  vain  asked  the  court  to  keep  out  of  the  ca.se, 
a  party  who  has  taken  the  proper  objection  and  exception  does  not 
lose  the  right  to  insist  upon  appeal  that  the  court  erred  in  receiving 
such  evidence  in  the  first  instance." 

"We  think,  therefore,  that  the  evidence  of  independent  sales  and 
rentals  introduced  by  the  defendants  under  the  Umitations  stated 
came  directly  within  the  rule  in  the  Jamieson  case,  and  seasonable 
objections  and  exceptions  having  been  taken,  the  judgment  for  that 
reason  must  be  reversed  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Patterson,  Ingraham  and  McLaughlin,  JJ., 
concurred.. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 
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Sarah  A.  Norton,  Respondent,  v.  The  Third  Atenub  Railroad 
Company,  Appellant. 

negligence — right  of  a  passenger  on  a  street  car  to  alight  at  a  point  made  dangerous 
by  an  approaching  truck — charge  as  to  the  credibility  of  toitnesses  and  as  to  the 
measure  of  damages, 

A  passenger  upon  a  street  car  who  has  signaled  it  to  stop  at  a  point  at  which  she 
intends  to  alight,  but  which  is  at  that  moment  rendered  dangerous  by  the 
proximity  of  an  approaching  truck,  is  entitled  to  a  reasonable  time  in  which  to 
alight  and  to  select  a  safe  position  in  the  street.  She  is  not  obliged  to  proceed 
on  the  car  to  some  other  and  safer  point.  If,  therefore,  the  car  is  started  while 
she  is  in  the  act  of  alighting  and  she  is  thrown  off  and  injured  by  the  truck,  she 
cannot  be  held  to  have  been  guilty  of  contributory  negligence  as  matter  of  law. 

Where,  on  the  trial  of  an  action  brought  by  the  passenger  against  the  railway 
corporation,  the  judge,  after  instructing  the  jury  to  discriminate  between 
witnesses  not  only  as  to  intelligence,  but  also  as  to  capacity,  adds :  '  *  Now,  Mrs. 
Norton  (the  plaintiff)  appears  to  be  a  respectable  lady — down  to  the  witnesses 
who  are  the  officers  of  the  road  (the  defendant),"  the  remark  cannot  be  con- 
strued as  a  statement  that  the  plaintiff  was  telling  the  truth  and  the  officers  of 
the  defendant  were  not;  nor  is  it  necessary  for  the  court,  after  charging  the 
jury  that  the  plaintiff  has  a  right  to  recover  only  compensatory  damages, 
to  charge  that  she  cannot  recover  vindictive  damages  or  smart  money. 

Appeal  by  the  defendant,  The  Third  Avenue  Railroad  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  10th  day  of  April,  1897,  upon  the  verdict  of  a  jury,  for  $1,500, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  14th  day 
of  April,  1897,  di'uying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Nathan  Otthiger^  for  the  appellant. 

Edward  J.  Dunphy^  for  the  respondent. 

O'Brien,  J. : 

The  plaintiff's  story  in  substance  was  that  she  was  a  passenger 
upon  one  of  the  defendant's  cars,  and  desiring  to  alight  at  Pearl 
street  she  gave  notice  of  her  intention;  that  the  car  stopped  in 
response  to  the  signal,  and  that  while  she  was  attempting  to  alight 
the  car  negligently  and  suddenly  started,  throwing  her  to  the  ground 
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in  front  of  a  then  moving  heavily-loaded  truck,  which  passed  over 
and  crnshed  her.  The  defendant's  version  was  that  the  plaintiff 
had  completely  alighted  from  the  car  when  a  truck  came  along  in 
such  close  proximity  as  to  frighten  her  and  drive  her  against  the 
car,  and  that,  being  wedged  in  between  the  car  and  the  truck,  ahe 
was  struck  by  the  latter,  thrown  down  and  injured. 

The  appellant  insists  that  the  verdict  was  against  the  weight  of 
evidence,  for  the  reason,  as  claimed,  that  the  witnesses  in  support  of 
the  defendant's  version  were  more  credible  than  those  produced  by 
the  plaintiff.  All  that  need  be  said  with  respect  to  this  contention 
is,  that  the  plaintiff  was  supported  in  the  main  by  the  testimony  of 
one  Goldman,  and  although  his  testimony  was  considerably  shaken 
upon  cross-examination,  yet  upon  the  main  points,  as  to  his  having 
been  present  and  seen  the  accident,  his  evidence  remains  unimpaired ; 
and  while  some  inconsistencies  appear  between  the  description  of  the 
accident  given  by  him  and  the  plaintiff,  he  substantially  supports 
the  plaintiff's  version.  Although  there  were  more  witnesses  in  point 
of  numbers  in  favor  of  the  defendant,  it  was  for  the  jury  to  deter- 
mine the  weight  and  credibility  to  be  attached  to  their  testimony, 
and  that  question  was  properly  submitted  to  them. 

If  the  plaintiff  is  to  be  believed — and  the  jury  have  so  concluded  — 
there  was  evidence  from  which  they  could  infer  that  her  injuries 
were  the  proximate  result  of  the  defendant's  negligence,  and  were 
not  entirely  due  to  the  negligence  of  the  truck  driver.  Nor  do 
we  think  that  upon  the  facts  it  can  be  held,  as  matter  of  law,  that 
the  plaintiff  was  guilty  of  contributory  negligence.  Upon  reaching 
her  destination  she  had  the  right  to  give  the  signal  to  stop  the  car  ; 
and  if,  as  is  now  claimed,  the  place  which  she  selected  to  get  off 
was  made  dangerous  by  the  proximity  of  a  truck,  it  was  all  the 
more  reason  for  the  defendant's  affording  her  reasonable  time  to 
alight,  and  enabling  her  to  select  a  safe  position  in  the  street  where 
she  would  not  run  the  risk  of  being  run  down  by  a  truck.  It  can- 
not be  concluded,  because  the  place  where  she  endeavored  to  alight 
happened  to  be  dangerous  from  the  fact  that  the  truck  was  approach- 
ing in  close  proximity  to  the  car,  that,  therefore,  she  was  bound  to 
know  the  exact  position  of  the  truck  and  to  conclude  that  it  was 
dangerous  to  alight,  and  that  she  was  obliged  to  proceed  on  the  car 
to  some  other  point.    As  she  testified,  it  was  while  she  was  in  the 
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act  of  alighting,  and  before  an  opportunity  had  been  afforded  her 
of  stepping  on  the  street,  that  the  conductor  gave  the  signal  to  start 
the  c^r,  and  she  was  thrown  off  and  into  a  position  where  she 
received  her  injuries  from  the  truck. 

There  are  numerous  exceptions  urged  against  the  validity  of  this 
judgment,  based  upon  supposed  errors  in  the  judge's  charge  and 
upon  rulings  admitting  and  excluding  evidence.  As  to  the  latter, 
it  need  only  be  said  that  they  were  harmless.  With  respect  to  the 
alleged  errors  in  tlie  charge,  there  are  some  of  them  with  more 
merit ;  but  even  as  to  these,  which  we  shall  endeavor  briefly  to  point 
out,  there  is  not  sufficient  to  justify  a  reversal.  Thus  the  court's 
charge  as  to  the  degree  of  care  which  should  be  exercised  by  the 
defendant's  employees,  and  their  duty  while  a  passenger  is  in  the 
act  of  alighting,  was  correct,  and  if  the  defendant  had  desired  any 
qualification  of  the  charge  by  a  statement  as  to  "  reasonable  time  to 
alight,"  that  suggestion  should  have  been  made  to  the  court  at  the 
time,  and  is  not  available  now  upon  appeal  under  a  general  exception. 

A  like  criticism  is  applicable  to  the  exception  taken  to  the  court's 
charge  that  the  "  defendant  is  liable  for  injuries  sustained  by  the 
plaintiff,  if  such  injuries  resulted  from  any  negligent  act  or  omission 
on  the  part  of  tlie  defendant  or  its  servants,  and  were  in  no  manner 
caused  or  contributed  to  by  the  plaintiff."  As  we  understand  it,  no 
fault  is  found  with  this  as  a  correct  proposition  of  law.  But  it  is 
insisted  that  under  it  the  jury  were  permitted  to  find  negligence 
upon  theories  other  than  the  alleged  improper  starting  of  the  car. 
Undoubtedly  the  trial  judge  would  have  confined  his  instruction 
witliin  the  suggested  limits  if  his  attention  had  been  called  to  the 
fact  that  it  was  too  general.  It  is  conceded  that  the  burden  placed 
upon  the  plaintiff  of  showing  absence  of  contributory  negligence 
was  several  times  stated  in  the  charge.  But  because,  in  stating  the 
law  in  other  portions  of  the  charge,  the  court  did  not  in  eadi  instance 
refer  to  the  element  of  contributory  negligence,  it  is  urged  that  a 
general  exception  to  the  charge  was  sufficient.  What  we  have  already 
said  disposes  of  such  a  contention. 

Again,  it  is  claimed  that  the  court  erred  in  the  following  state- 
ment :  "  And  your  power  in  this  case,  especially  to  discriminate 
between  witnesses,  not  only  as  to  intelligence,  but  capacity,  is  a  thing 
of  tlie  utmost  importance,  judging  the  testimony  of  each  person 
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from  the  circumstances  that  surround  them.  Now,  Mrs.  Norton 
appeai-s  to  be  a  respectable  lady  —  down  to  the  witnesses  who  are 
tlie  officers  of  the  road."  The  error  claimed  is  that  the  court  in 
effect  stated  that  the  plaintiff  was  telling  the  truth  and  the  defend- 
ant's witnesses  were  not.  We  do  not  think  that  the  language  is  sus- 
ceptible of  that  interpretation,  the  fair  inference  from  it  being  that 
the  court  presented  Mrs.  Norton  and  the  officers  of  the  road  as  all 
respectable  people,  leaving  it  to  the  jury  to  discriminate  between 
them  as  to  which  they  would  believe. 

Upon  the  question  of  damages  the  law  had  been  stated  to  the  jury 
in  different  forms,  and  upon  that  subject  we  do  not  think  they  could 
have  been  misled.  It  would  liave  been  more  satisfactory  if  the  court 
had  charged  the  whole  of  the  defendant's  14th  request,  which 
was  as  follows :  "  If  you  should  find  a  verdict  for  the  plaintiff  at  all, 
you  are  to  award  only  such  damages  as  will  compensate  her  for  the 
injuries  she  has  received,  and  you  are  not  to  give  anything  by  way 
of  example,  vindictive  damages  or  smart  money."  The  court  charged 
in  the  language  of  the  request,  except  that  it  omitted  the  last  sen- 
tence in  regard  to  vindictive  damages  or  smart  money.  As  an 
abstract  proposition  it  was  a  correct  request  and  might  very  properly 
have  been  charged,  but  the  omission  referred  to  could  have  done  no 
harm,  for  the  reason  that  the  first  part  of  the  request  in  plain  lan- 
guage told  the  jury  that  the  damages  were  to  be  limited  to  such  as 
would  be  compensatory,  and  this  was  enforced  by  other  portions  of 
the  cliarge  in  which  the  judge  stated  more  than  once  that  the  amount 
which  the  plaintiff  could  receive  was  simply  full  compensatory  dam- 
ages for  her  injuries.  There  had  been  no  claim  asserted  for  punitive 
damages  or  smart  money,  and  that  subject  had  not  been  in  any  way 
referred  to,  nor  was  it  within  the  issues  of  the  case,  and  the  court 
for  that  reason  concluded  that  there  was  no  propriety  or  advantage 
in  placing  such  a  question  or  subject  before  the  jury  just  as  they 
were  about  to  retire.  That  the  defendant  was  not  injured  by  such 
refusal  is  evidenced  by  the  amount  of  the  verdict,  which  was  mod- 
erate and  into  which  we  cannot  see  that  the  element  of  punitive 
damages  or  smart  money  entered. 

We  have  concluded,  upon  an  examination  of  this  record,  that  we 
should  not  be  justified  in  reversing  the  judgment  for  errors  in  rulings, 
or  setting  aside  the  verdict  which,  upon  confficting  evidence,  the 
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jury  resolved  in  the  plaintiff's  favor.     The  judgment  should,  there- 
fore, be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Patterson,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Judgment  affirmed,  vtdth  costs. 


Pauline    Sperling,  Respondent,  v.   Adolph   Boll,   Defendant; 
Martha  Boll  and  Helene  Bonfort,  Appellants. 

Appeal — dumissedfor  a  failure  to  aei^e  the  printed  appeal  papers  —  a  seeand  appeal 
cannot  he  taken,  without  leave  —  the  dismissal  does  not  affect  the  merits. 

Where  an  appeal,  taken  by  a  defendant  from  an  order  granting  a  new  trial  in 
an  action  is  dismissed,  upon  motion,  because  of  a  failure  to  make  timely  serv- 
ice of  the  printed  appeal  papers,  the  defendant  cannot  thereafter,  without 
obtaining  leave  of  the  court,  serve  a  second  notice  of  appeal  from  the  same 
order  together  with  a  proposed  case  on  appeal,  and  insist  upon  a  hearing  of 
the  case  by  the  Appellate  Division. 

The  dismissal  of  the  appeal  takes  the  case  and  the  parties  out  of  court ;  such  a 
dismissal  does  not,  however,  affect  the  merits,  which  may  be  the  subject 
of  subsequent  inquiry  should  the  case  afterward  come  properly  before  the 
appellate  court. 

Inoraham  and  Patterson,  JJ.,  dissented. 

Appeal  by  the  defendants,  Martha  Boll  and  Helene  Bonfort, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  3d  day  of  December,  1897,  setting  aside  the  defendants' 
proposed  case  on  appeal  and  all  proceedings  thereon. 

Upon  the  trial  the  court  directed  a  verdict  for  the  defendants, 
which  it  subsequently  set  aside,  and  granted  a  new  trial,  and  from 
the  order  thereupon  entered  the  three  defendants  appealed.  This 
appeal,  upon  motion  and  after  hearing  argument,  was  dismissed  for 
failure  to  serve  the  printed  papers  within  the  time  prescribed  by 
the  rules  of  practice.  Thereafter,  without  obtaining  leave,  two  of 
the  defendants  served  another  notice  of  appeal  to  this  court  from 
the  same  order  as  to  which  such  previous  appeal  had  been  dismissed, 
and  served  a  proposed  case  on  appeal,  which  is  the  one  that  was  set 
aside  and  stricken  out  by  the  order  now  appealed  from. 
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Boger  M,  Shet^man^  for  the  appellants, 

Siinon  Sultan,  for  the  respondent. 

O'Brien,  J. : 

The  single  question  for  our  determination  is  as  to  whether,  after 
an  appeal  has  been  dismissed  by  this  court  for  faihire  to  serve  a  case 
and  prosecute  the  appeal  as  required  by  the  rules,  some  or  all  of  the 
original  appellants,  without  obtaining  leave,  can  again  appeal  and  upon 
serving  a  case  insist  upon  its  being  heard.  Our  first  impression 
would  be  that  no  such  practice  could  be  tolerated.  But  it  is  insisted 
that  there  is  authority  for  such  practice,  and  reliance  is  placed  upon 
the  case  of  French  v.  Bow  (77  Hun,  387)  for  the  proposition  that 
the  dismissal  of  an  appeal  is  no  bar  to  a  subsequenf  appeal.  It  was 
therein  said :  "  The  respondent's  claim  that  this  order  cannot  be 
reviewed  on  this  appeal,  because  a  former  appeal  was  taken  and  dis- 
missed by  this  court,  cannot,  we  think,  be  sustained.  In  Elliott's 
Appellate  Procedure  (§  535)  it  is  said :  *  The  effect  of  the  dis- 
missal of  an  appeal  is,  as  a  general  rule,  to  leave  the  case  as  if  there 
had  been  no  appeal.  An  order  of  dismissal  does  not  preclude  a 
second  appeal.'  The  dismissal  of  an  appeal  for  want  of  prosecution 
is  not,  in  judgment  of  law,  an  affirmance  of  the  judgment  appealed 
from.  (  Watson  v.  Ilusson,  1  Duer,  242.)  In  that  case  it  was  in 
substance  held  that  the  only  effect  of  such  a  dismissal  was  to  replace 
tlie  judgment  in  its  former  condition,  leaving  its  merits  still  open  for 
examination  upon  a  second  or  further  appeal.  That  case  was  affirmed 
in  Druimnond  v.  Iluasan  (14:  N.  Y.  60),  where  the  court  said :  '  A 
dismissal  of  the  appeal  for  want  of  prosecution  is  clearly  not  an 
affirmance  of  the  judgment.  This  court  has  decided  nothing  what- 
ever in  respect  to  the  validity  of  the  judgment.'  The  principle  of 
this  case  was  reaffirmed  in  Palmer  v.  Foley  (71  N.  Y.  106,  109). 
(See,  also,  KeUey  v.  Campbell,  38  Barb.  238 ;  Blake  v.  Lyon  <& 
Fellows  Manufacturing  Co,,  75  N.  Y.  611 ;  CuUiford  v.  Gadd, 
135  id.  632.)  " 

There  is  nothing,  however,  in  that  case  or  the  authorities  upon 
which  it  is  based  to  sustain  the  appellants'  position  here,  viz.,  that 
after  an  appeal  has  been  dismissed  a  second  appeal  can  be  taken  with- 
out leave  and  without  having  the  appeal  reinstated ;  or,  differently 
App.  Div.— Vol.  XXVI.        9 
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stated,  tliat  the  court,  having  once  dismissed  it,  is  powerless  to  do 
alight  except  upon  such  second  appeal  to  hear  it»  What  was  under 
discussion  in  French  v.  Row  {s^iprd)  was  the  binding  effect  in  the  way 
of  an  adjudication  of  an  order  dismissing  an  appeal.  It  has  never  been 
claimed  that  such  an  order  is  binding  or  conclusive  upon  the  merits, 
and  that  if  the  appeal,  within  the  rules  of  practice,  was  properly 
presented  to  the  court  again,  the  court  would  be  prechided  by  reason 
of  its  former  action  from  hearing  the  appeal  on  the  merits.  The 
effect  of  a  dismissal,  however,  is  well  expressed  in  a  subsequent  part 
of  the  section  (535)  of  Elliott's  Appellate  Procedure,  quoted  in 
French  v.  Row  {suprd)^  to  the  effect  that "  tlie  dismissal  of  the  appeal 
takes  the  case  and  the  parties  out  of  court.'  It  is  of  course  compe- 
tent for  the  court  to  permit  a  reargument  of  the  motion  to  dismiss 
to  be  made  and  to  restore  the  case  to  its  original  position  and  hear 
the  second  appeal,  provided  the  time  to  appeal  has  not  expired,  and 
all  that  was  formerly  done  was  to  dismiss  the  appeal  for  failure  to 
serve  the  printed  papers  in  time.  While  it  does  not  appear  from  the 
opinion  in  French  v.  Row  {supra\  we  must  assume  that  the  second 
appeal  was  properly  brought  on,  and  the  question  there  discussed 
and  disposed  of  was  whether  the  foi^mer  dismissal  was  res  adjudicata 
upon  the  merits,  or  acted  as  a  bar  to  a  review  on  the  merits.  That 
this  is  the  point  intended  by  that  case  to  be  decided  is  evidenced  by 
an  examination  of  the  authorities  referred  to.  Thus,  Watsoii  v. 
Ilusson  (1  Duer,  242)  was  an  action  for  breach  of  an  undertaking 
given  on  an  appeal,  and  it  was  therein  held  that  an  averment  in  the 
complaint  that  the  judgment  w^as  affirmed  is  not  sustained  by  the 
admission  of  proof  that  the  appeal  was  dismissed,  and  that  as  the 
answer,  the  sufficiency  of  which  was  in  question  upon  demurrer, 
denied  the  affirmance  of  the  judgment  and  averred  the  dismissal  of 
the  appeal,  it  was  a  defense.  So,  too,  in  Drunimoiid  v.  Husaon  (14 
N.  Y.  60),  which  was  a  similar  action  upon  an  undertaking  to  stay 
execution  on  appeal,  it  was  held  that,,  by  reason  of  the  form  of  the 
undertaking,  the  parties  thereto  were  not  liable  to  pay  the  judgment 
where  the  appeal  was  dismissed.  In  Palmer  v.  Foley  (71  N.  Y. 
106)  the  order  directing  a  reference  to  ascertain  the  defendant's 
damages  sustained  by  reason  of  an  injunction  was  held  to  have  been 
improperly  granted  where  the  action  in  which  the  injunction  was 
obtained  was  discontinued  by  stipulation  of  the  parties,  and  it  was 
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held  that  the  liability  of  the  sureties  depended  upon  the  terms  and 
form  of  security,  and  that  upon  the  facts  appearing  there  was  no 
breach  of  the  statutory  undertaking. 

It  will,  therefore,  be  seen,  without  pursuing  the  authorities  further, 
that  the  real  point  involved  in  all  these  cases  was  as  to  the  binding 
effect  of  an  order  of  dismissal  as  affecting  the  merits.  We  agree 
that  a  dismissal  is  not  conclusive  upon  the  merits,  and  if  the  appeal 
should  subsequently  come  properly  before  the  court  there  would  be 
nothing  to  prevent  an  inquiry  into  the  merits.  This,  however,  is 
quite  a  different. thing  from  taking  a  second  appeal  to  the  same  court, 
without  leave,  and  insisting  that,  notwithstanding  the  court  has  dis- 
missed the  appeal,  it  is,  nevertheless,  obliged  to  go  on  and  hear  it, 
because  the  appellant^  treating  the  dismissal  as  a  nullity  or  mere  hrutum 
fulm^n,  concludes  that  it  has  no  bearing  or  effect  upon  his  rights, 
and  that,  though  his  case  has  been  dismissed  for  failure  to  prosecute 
it  with  diligence,  he  can  compel  the  court  to  listen  to  his  appeal 
whenever  he  gets  ready  to  present  it.  As  we  have  found  no  author- 
ity, therefore,  which  militates  against  our  first  impression,  that  such 
practice  would  be  subversive  of  all  rules  and  of  the  authority  of  the 
court  to  regulate  the  procedure  therein,  we  cannot  assent  to  the 
proposition  for  which  the  appellants  contend. 

The  question  discussed  as  to  whether  the  appellants'  time  to  appeal 
had  been  set  running  by  the  proper  service  upon  them  of  the  order 
appealed  from,  or  by  their  entry  of  an  amended  order  and  the  service 
of  the  notice  of  appeal,  is  not  material  or  relevant  for  the  reason 
that  the  dismissal  was  not  upon  the  ground  that  their  time  to  appeal 
had  expired,  but  for  failure  to  print  and  serve  the  necessary  papers 
within  the  time  prescribed  by  the  rules. 

We  think,  therefore,  that  the  order  below  was  right  and  should  be 
aflSrmed,  with  ten  dollars  costs  and  disbursements. 

Van  Brunt,  P.  J.,  and  McLaughlin,  J.,  concurred ;  Inqraham 
and  Patterson,  J  J.,  dissented. 

Van  Brunt,  P.  J.  (concurring) : 

The  statute  permits  but  one  appeal  to  be  taken,  and  when  a  party 
has  exercised  that  right,  the  statutory  privilege  is  exhausted. 

I  concur,  therefore,  with  Mr.  Justice  O'Brien. 
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Inoraham,  J.  (dissenting) : 

This  action  having  been  brought  on  for  trial  at  a  Trial  Term  of 
the  court  with  a  jury,  at  the  end  of  the  evidence  the  court  directed 
a  verdict  for  the  defendants.  A  motion  to  set  aside  that  verdict 
and  for  a  new  trial  was  granted  upon  the  ground  that  the  plaintiflE 
was  entitled  to  have  the  case  submitted  to  the  jury.  An  order  upon 
that  motion  having  been  entered,  the  defendants  applied  to  the 
court  to  have  such  order  resettled,  which  application  the  court 
granted,  and  the  order,  as  resettled,  was  entered  on  the  8th  day  of 
June,  1897.  The  defendants  procured  a  copy  of  such  order  and 
served  it  upon  the  plaintiff's  attorney,  and  with  it  served  a  notice  of 
appeal.  It  seems  that  subsequently  the  plaintiff  moved  to  dismiss 
that  appeal  upon  the  ground  that  no  case  had  been  served ;  and  that 
motion  coming  on  to  be  heard,  the  same  was  granted  and  the  appeal 
dismissed.  Subsequently  the  defendants  served  a  new  notice  of 
appeal  from  the  order  granting  a  new  trial,  and  with  it  served  their 
proposed  case  on  appeal ;  and,  on  motion,  such  proposed  case  and 
all  proceedings  thereon  were  set  aside  and  stricken  out  apparently 
upon  the  ground  that  the  second  notice  of  appeal  was  irregular  and 
unauthorized,  an  appeal  from  the  order  having  once  been  taken  and 
dismissed  for  lack  of  prosecution. 

This  action  of  the  court  below  could  only  be  sustained  upon  its 
appearing  to  the  court  either  that  no  appeal  was  pending  or  that 
the  time  to  serve  a  case  had  expired.  It  is  not  claimed  but  that  the 
case  was  served  in  time,  if,  by  the  service  of  the  second  notice  of 
appeal,  an  appeal  was  pending ;  and  thus  the  court  below  decided 
that  no  appeal  was  pending.  By  section  1300  of  the  Code  an 
appeal  must  be  taken  by  serving  upon  the  attorney  for  the  adverse 
party,  and  upon  the  clerk  with  whom  the  judgment  or  order 
appealed  from  is  entered,  by  filing  it  in  his  office,  a  written  notice 
to  the  effect  that  the  appellant  appeals  from  the  judgment  or  order 
or  from  a  specified  part  thereof.  The  notice  of  appeal  served  com- 
plied with  this  section  of  the  Code,  and  it  would  seem  to  follow  that 
if  that  appeal  was  irregular  or  improperly  taken  the  remedy  of  the 
respondent  was  to  apply  to  the  appellate  court  to  dismiss  the  appeal, 
and  the  court  below  was  not  justified  in  disregarding  the  notice  of 
appeal  and  assuming  that  no  appeal  was  taken.  As  long  as  that 
appeal  stood  undismissed  it  was  for  the  court,  to  which  the  appeal 
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was  taken,  to  determine  whether  or  not  the  notice  was  regular  and 
sufficient.  It  certainly  never  has  been  understood  that  the  court 
from  which  the  appeal  was  taken  has  power  to  determine  the  ques- 
tion as  to  the  regularity  of  the  appeal,  and  whether  a  notice  of 
appeal  which  complies  with  the  provisions  of  the  Code  is  sufficient 
to  render  tlie  appeal  effective.  As  the  question  as  to  the  regularity 
of  this  appeal,  however,  has  been  argued  before  us,  it  is  just  as  well 
that  we  should  now  dispose  of  it. 

The  objection  to  the  appeal  apparently  relied  on  by  the  court 
below,  and  which  is  insisted  upon  here,  is  that  the  appellants,  having 
taken  one  appeal  and  that  appeal  having  been  dismissed,  are  pre- 
cluded from  again  appealing,  although  when  the  second  notice  of 
appeal  was  served  their  time  to  appeal  had  not  expired.  Our  atten- 
tion is  called  to  no  section  of  the  Code  which,  in  terms,  provides 
that  the  dismissal  of  an  appeal  prevents  a  new  appeal  from  being 
taken. 

Chapter  12  of  the  Code  of  Civil  Procedure  regulates  appeals. 
Section  1294  provides  that  the  party  aggrieved  may  appeal  in 
a  case  prescribed  in  the  chapter,  and  the  chapter  expressly  pro- 
vides for  an  appeal  from  an  order  granting  or  refusing  a  new 
trial.  (§  1347.)  By  section  1351  it  is  provided  that  an  appeal 
authorized  by  title  4  must  be  taken  within  thirty  days  after  serv- 
ice upon  the  attorney  for  the  appellant  of  a  copy  of  the  judgment 
or  order  appealed  from,  and  a  written  notice  of  entry  thereof.  Sec- 
tion 1354  provides  for  the  judgment  of  affirmance  rendered  upon 
the  appeal,  and  section  1361  provides  that  the  proceedings  upon  an 
appeal,  taken  as  prescribed  in  the  title,  are  governed  by  the  pro- 
visions of  this  act  and  of  the  General  Rules  of  Practice  relating  to 
an  appeal  in  an  action.  By  rule  41  of  the  General  Rules  of  Prac- 
tice regulations  for  the  printing  and  furnishing  of  the  papers  upon 
which  an  appeal  is  to  be  heard  are  prescribed.  It  is  there  provided 
that  if  the  papers  shall  not  be  filed  and  served  as  therein  provided 
by  the  party  whose  duty  it  is  to  do  so,  his  opponent  may  move  the 
court  on  three  days'  notice,  on  any  motion  day,  for  an  order  dis- 
missing the  appeal,  or  for  a  judgment  in  his  favor  as  the  case  may 
be ;  that  upon  an  appeal  from  non-enumerated  motions,  if  the  appel- 
lant fails  to  file  and  serve  the  papers  as  aforesaid,  the  respondent 
may  then  move,  upon  three  days'  notice,  to  dismiss  the  appeal. 


Digitized  by  VjOOQIC 


70  SPERLING  v.  BOLL. 

FiKST  Department,  February  Term,  1898.  [Vol.  26. 


There  is  no  provision,  either  in  the  Code  or  in  the  General  Rules 
of  Practice,  either  expressly  or  by  implication,  that  provides  that 
sucli  a  dismissal  of  appeal  shall  be  a  bar  to  another  appeal  season- 
ably taken.  The  Code  expressly  gives  a  right  to  any  party  aggrieved 
to  appeal  from  an  order  granting  or  refusing  a  new  trial,  limited  only 
by  a  service  of  a  notice  of  appeal  within  thirty  days  after  service  upon 
the  attorney  for  the  appellant  of  a  copy  of  the  judgment  or  order 
appealed  from,  and  a  written  notice  of  the  entry  thereof.  A  party 
in  whose  favor  a  judgment  or  order  has  been  entered  has  thus  the 
power  to  limit  the  time  within  which  an  appeal  may  be  taken  by 
serving  upon  the  adverse  party  a  copy  of  the  judgment  or  order  in 
his  favor  with  a  notice  of  entry  thereof,  but  such  a  service  is  neces- 
sary to  limit  the  time  in  which  an  appeal  can  be  taken.  When  the 
time  has  not  been  so  limited,  the  right  to  take  an  appeal  exists  until 
such  an  appeal  has  been  taken  and  the  questions  involved  have  been 
adjudicated  upon. 

Is  an  order  dismissing  an  appeal  for  failure  to  serve  the  case  and 
exceptions,  as  required  by  the  Code,  such  an  adjudication  ?  It 
seems  to  me  clear,  both  upon  principle  and  authority,  that  it  is  not. 
A  dismissal  of  an  appeal  not  involving  a  decision  of  the  merits  of  the 
order  appealed  from  cannot  amount  to  an  adjudication  of  the  ques- 
tions determined  by  the  order  or  judgment  so  appealed  from.  As 
an  illustration,  take  the  case  where  notice  of  an  appeal  was  served 
upon  the  attorney  for  the  respondent  and  not  upon  the  clerk,  or 
was  not  signed  by  the  attorney  for  the  appellant,  or  failed  to  comply 
with  all  the  provisions  of  the  Code,  and  where,  upon  a  motion  to  the 
appellate  court,  the  appeal  was  dismissed  for  that  reason,  it  would 
not  be  claimed  that  such  a  dismissal  precluded  the  appellant  from 
serving  a  new  notice  of  appeal,  provided  his  time  to  appeal  had  not 
then  expired.  And  I  cannot  see  in  what  respect  a  dismissal  of  an 
appeal  because  of  the  failure  of  the  appellant  to  serve  his  case,  or  a 
failure  on  the  part  of  the  appellant  to  print  the  papers  upon  which 
the  appeal  is  to  be  heard,  within  the  time  prescribed  by  the  rule^ 
should  have  any  other  effect  than  that  of  a  disposition  of  the  appeal 
which  was  then  pending  at  the  time  the  order  of  dismissal  was 
entered. 

The  question  as  to  the  propriety  of  the  judgment  or  order 
appealed  from  was  not  presented,  nor  was  it  determined.     The 
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question  at  issue  in  the  action  was  not  considered  or  disposed  of. 
The  question  is  analogous  to  that  presented  upon  a  nonsuit  upon  the 
trial  of  an  action  at  law  which  simply  disposes  of  that  action  with- 
out adjudicating  upon  any  of  the  questions  involved  therein,  so 
that  such  a  nonsuit  is  not  a  bar  to  a  new  action.  No  provision  of 
the  Code,  no  rule  of  practice,  gives  to  such  an  order  dismissing  an 
appeal  any  other  eflPect  than  that  of  a  mere  disposition  of  the  appeal 
without  disposing  of  tlie  merits  and  controversy  between  the  appel- 
lant and  respondent;  and  in  no  litigation  does  such  a  disposition  of 
a  pending  question,  without  any  adjudication  upon  the  merits,  act  as 
a  bar  to  a  new  proceeding  to  accomplish  the  same  result.  This  pre- 
cise question  was  presented  to  the  late  General  Term  of  the  Supreme 
Court  in  the  fourth  department  in  the  case  of  French  v.  Bow  (77 
Hun,  387).  The  question  presented  iu'tliat  case  was  whether,  on  an 
appeal  from  a  judgment,  the  court  could  consider  an  order  made  in 
the  action  striking  out  a  portion  of  the  amended  answer.  The 
respondent  claimed  that  that  order  could  not  be  reviewed  on  the 
appeal  from  the  judgment  because  a  former  appeal  was  taken  from 
tlie  order  and  was  dismissed  by  the  General  Term.  The  court  held 
that  such  a  claim  could  not  be  sustained.  Judge  Martin,  writing 
the  opinion  of  the  court,  cited  with  approval  from  Elliott's 
Appellate  Procedure  (§  535),  where  it  is  said  :  "  The  effect  of 
the  dismissal  of  an  appeal  is,  as  a  general  rule,  to  leave  the  case  as  if 
there  had  been  no  appeal.  An  order  of  dismissal  does  not  pre- 
clude a  second  appeal."  And  it  was  held  that  a  dismissal  of  the 
appeal  for  want  of  prosecution  was  clearly  not  an  athrmance  of  the 
judgment  appealed  from,  and  that  the  only  effect  of  such  a  dis- 
missal was  to  replace  the  judgment  in  its  former  condition,  leaving 
its  merits  still  open  for  examination  upon  a  second  or  further  appeal ; 
and  the  case  of  Watson  v.  Ihisson  (1  Duer.  242 ;  affd.  by  the  Court 
of  Appeals  in  Drummoyid  v.  Ilusson,  14  N.  Y.  60)  was  cited  in 
support  of  that  conclusion.  In  Palmer  v.  Foley  (71  N.  Y.  106) 
this  last  case  was  cited  with  approval,  and  it  was  there  held  that 
a  dismissal  of  an  appeal  was  not  a  decision  that  the  appellant  was 
not  entitled  to  the  relief  asked  for. 

Upon  the  dismissal  of  the  appeal  it  seems  to  me  clear  that  the 
question  as  to  whether  or  not  there  should  be  a  new  trial  was  not 
adjudicated,  and  that  that  dismissal,  therefore,  is  not  a  bar  to  the 
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appellants  taking  a  new  appeal  to  have  that  question  determined, 
and  that  the  only  question  as  to  the  validity  of  this  appeal  is  whether 
or  not  it  was  taken  within  the  time  allowed  by  law.  I  think  it 
was. 

By  section  1294  of  the  Code  an  absolute  right  is  given  to  a  party 
aggrieved  to  appeal  in  a  case  provided  for  in  chapter  12  thereof,  and 
by  section  1351,  which  contains  the  only  limitation  of  the  right  to 
appeal  from  an  order  granting  or  denying  a  new  trial,  the  limitation 
prescribed  is  that  the  appeal  must  be  taken  within  thirty  days  after 
serving  upon  the  attorney  for  the  appellant  a  copy  of  the  judgment 
or  order  appealed  from  and  a  written  notice  of  the  entry  thereof. 
Nothing  less  than  this  formal  service  is  sufficient  to  limit  the  time 
in  which  an  appeal  must  be  taken.  The  statute  recognized  the 
necessity  of  limiting  the  time  within  which  an  appeal  can  be  taken 
and  iixed  a  time  after  which  an  appeal  cannot  be  taken.  It  made 
that  limit  to  depend  upon  an  affirmative  act  of  the  respondent. 
That  act  was  the  service  of  the  copy  of  the  order  or  judgment 
appealed  from.  The  fact  that  tlie  appellants  procured  the  order  to 
be  served  upon  the  respondent  cannot  be  equivalent  to  this  one  act 
that  the  Legislature  required  should  limit  the  right  of  the  appellant 
to  appeal. 

It  is  liardly  necessary  to  cite  cases  to  sustain  this  proposition,  as 
it  rests  upon  the  express  provisions  of  the  Code.  It  is  only  neces- 
sary, however,  to  say  that  no  cases  are  cited  in  opposition  to  it, 
while  it  has  been  the  uniform  practice  and  is  sustained  by  an 
unbroken  line  of  decisions. 

I  think,  therefore,  that  the  order  appealed  from  should  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion 
denied. 

Patterson,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbui'sements. 
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Charles  A.  Hess^  Respondent,  v.  New  Yobk  Pbess  Company 
(Limited),  Appellant. 

Libel  —  new  libeious  matter,  not  connected  mth  th£  libel  sued  for  nor  inquired  into, 
cannot  be  pleaded  in  mitigation  of  damages. 

"Where  the  complaint  in  an  action  for  libel  alleges  the  publication  of  articles  con- 
taining general  charges  that  the  plaintiff,  a  candidate  for  member  of  Congress, 
was  not  "a  decent  candidate"  nor  "able  and  clean  in  his  private  and  public 
character,"  the  defendant  cannot,  in  alleged  mitigation  of  damages,  insert  in 
its  answer,  for  the  purpose  of  disproving  express  malice  and  showing  probable 
cause,  new  allegations  made  upon  information  derived  from  third  parties  as  to 
the  truth  of  which  it  made  no  inquiries  and  for  which  it  does  not  vouch,  to 
the  effect  that,  prior  to  its  publication  of  the  libel,  it  was  informed  that  the 
plaintiff  had  offered,  ip  connection  with  the  remission  of  a  personal  tax,  to 
bribe  a  public  officer,  and  that  he  had  also  embezzled  moneys  of  an  estate. 

Appeal  by  the  defendant,  the  New  York  Press  Company  (Lim- 
ited), from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  bearing'date  the  15th  day  of  October,  1897,  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York,  striking  out 
portions  of  the  amended  answer  as  irrelevant,  redundant  and 
scandalous. 

Courtland  V.  Anahle,  for  the  appellant. 

Jo/ui  J,  AdamSy  for  the  respondent. 

O'Brien,  J. : 

The  action  is  for  libel,  consisting  in  the  publication  of  a  series 
of  articles  concerning  the  plaintiff  in  the  fall  of  1896  while  he 
was  the  Republican  candidate  for  member  of  Congress.  Some 
of  the  charges  were  specific  in  character ;  others,  general.  It  is 
insisted  that  the  portions  of  the  answer  stricken  out  were  pleaded 
in  mitigation  of  damages  with  respect  to  the  general  charges  made, 
and  were  directed  to  showing  that  the  defendant  acted  in  good  faith, 
without  malice,  in  the  belief  that  the  assertions  concerning  the  plain- 
tiff were  true,  and  that  such  assertions  were  made  with  probable 
cause.  In  that  connection  the  defendant  alleged  that  prior  to  the 
alleged  libel  it  was  informed  that  the  plaintiff  had  offered,  in  con- 
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nection  with  the  remission  of  a  personal  tax,  to  bribe  a  public  offi- 
cer, and  that  he  had  been  guilty  of  embezzlement  in  taking  some 
thirty  or  thirty-live  thousand  dollars  of  the  moneys  of  an  estate 
These  are  the  allegations  which  were  stricken  out. 

The  iirst  thing  to  be  noticed  is,  that  these  allegations  are  not 
directed  to  showing  the  truth  of  the  specific  charges,  but  it  is  in 
connection  with  the  general  charges  that  the  plaintiff  was  not  '*a 
decent  candidate,"  and  that  he  was  not  "  a  man  who  was  able  and 
clean  both  in  his  private  and  his  public  character,"  etc. ;  that  the 
defendant  claims  that  it  should  be  permitted  to  show  that,  from 
information  received  from  others  as  to  the  plaintiff's  conduct  and 
character,  it  had  probable  cause  for  making  the  charges,  and  that 
they  are  pertinent,  not  only  for  that  purpose,  but  as  showing  the 
absence  of  express  malice.  It  would  be  anomaly  indeed  if,  when 
one  is  called  to  answer  for  what,  if  not  true,  must  be  regarded  as  a 
gross  libel,  he  may  be  permitted,  by  way  of  mitigation,  to  spread 
upon  the  record  other  and  different  charges,  based  upon  information 
received  from  others,  more  scandalous  and  more  serious  than  the 
original  ones. 

It, will  be  noticed  tliat  nowhere  in  any  of  the  causes  of  action  set 
forth  in  the  complaint  is  there  a  word  with  reference  to  the  matter 
stricken  from  the  answer.  Nowhere  is  it  stated  in  the  alleged  libel- 
ous articles  that  the  plaintiff  bribed  or  agreed  to  bribe  a  public  (»fli- 
cer  to  strike  the  name  of  any  person  from  an  assessment  roll,  or  that 
he  ever  embezzled  any  sum  of  money  whatsoever.  Yet  these  latter 
are  the  facts  w^iieh  the  defendant  seeks  to  prove  as  an  excuse  for 
making  other  specific  and  general  charges  in  no  way  connected  with 
such  new  matter  pleaded  in  mitigation.  Moreover,  the  defendant 
expressly  disclaims  any  intention  to  assert  the  truth  of  such  state- 
ments or  to  impute  to  the  plaintiff  the  conduct  therein  referred  to. 
It  nevertheless  sets  them  forth  in  detail,  and  further  alleges  that 
when  it  published  the  articles  it  believed  them  to  be  true.  We  can 
find  no  warrant  in  reason  nor  under  section  535  of  the  Code  of  Civil 
Procedure  for  such  a  course  of  pleading.  Mitigation  does  not  mean 
the  pleading  of  facts  entirely  disconnected  with  the  original  libel 
and  which  would  of  themselves  constitute  a  separate  and  distinct 
libel  from  that  originally  complained  of,  for  such  cannot  be  held 
either  to  palliate  or  excuse  the  first  libel.    It  is  the  rule  that,  for  the 
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porpoee  of  disproving  actual  malice  and  proving  probable  cause,  it  is 
competent  to  show  the  sources  from  which  the  information  was 
derived,  provided  such  information  bears  distinctly  upon  the  charges 
made ;  but  it  would  be  going  very  far,  indeed,  if  extraneous  matter 
could  be  pleaded  relating  to  other  and  entirely  different  and  dis- 
tinct charges  for  the  purpose  of  showing  that,  from  information 
derived  from  others  about  the  truth  of  which  no  inquiry  was  made, 
the  defendant  believed  that  the  plaintiff  was  such  a  disreputable 
person  that  he  was  justified  in  applying  to  him  any  slanderous  or 
opprobrious  epithet  of  a  general  character.  The  defendant  does  not 
allege  that  it  made  any  inquiry  to  ascertain  the  truth  of  the  objection- 
able matter,  relying,  as  it  claims  it  did,  upon  information  received 
from  persons  whom  it  believed  to  be  truthful,  and  which,  on  that 
account,  it  credited.  Inquiry  must,  undoubtedly,  have  changed  the 
defendant's  belief,  for,  though  there  is  a  statement  that  it  believed 
the  charges  to  be  true  when  it  received  the  information,  it  expressly 
disclaims  any  intention  now  to  assert  their  truth. 

By  way  of  mitigating  damages  with  respect  to  general  charges, 
while  considerable  latitude  in  pleading  must  be  allowed,  it  should 
not  go  to  the  extent  of  permitting  an  assault  upon  the  plainjiff's 
character  by  making  other  and  different  charges  of  information, 
received  from  others,  which  were  not  verified  or  inquired  into.  Mat- 
ter pleaded  by  way  of  mitigation  should  be  such  as  tends  to  furnish 
some  excuse  for  publishing  the  libel  complained  of,  and,  as  said  in 
Ilartman  v.  The  Morning  Journal  Association  (46  N.  Y.  St. 
Repr.  184),  " '  Mere  belief  in  the  truth  of  a  publication  is  not  suf- 
ficient to  constitute  good  faith  on  the  part  of  the  publisher;  he 
must  be  free  from  negligence  as  well  as  improper  motives  in  mak- 
ing it.  It  is  his  duty  to  take  all  reasonable  precaution  to  verify  the 
tnith  of  the  statement  and  to  prevent  untrue  and  injurious  publica- 
tions against  others.' "  This  view  is  enforced  by  the  case  of  Ilager 
V.  Tibbits  (2  Abb.  Pr.  [N.  S.]  102),  wherein  Judge  Miller  says : 
"I  discover  no  case  in  the  books  which  holds  that  a  party  can 
shelter  himself  against  the  consequences  of  an  alleged  slander  by 
proof  that  he  had  information  from  another  as  to  the  fact.  In  prin- 
ciple it  never  has  been  held  a  mitigation,  and  the  enactment  of  the 
Code  that  both  a  justification  and  mitigating  circumstances  may  be 
introduced,  cannot  change  the  principle.     But  wliy  should  any  such 
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infonnation  mitigate  the  slander  ?  Is  it  less  injurious  or  offensive 
on  that  account  ?  Does  it,  for  that  reason,  inflict  less  of  a  stain 
upon  the  character  and  reputation  of  the  person  thus  unlawfully 
assailed  ?  Certainly  not.  Nor  can  it  be  any  real,  valid  or  lawful 
excuse  to  a  party  circulating  a  slanderous  and  defamatory  charge 
that  he  had  information  to  that  effect.  The  reputation  of  an  indi- 
vidual is  sacred,  and  no  person  should  assume  to  propagate  and  set 
afloat  a  charge  which  impugns  it,  on  information  derived  from 
another,  without  first  making  an  inquiry  and  investigating  its  truth- 
fulness. Where  he  does  so  I  think  he  assumes  the  responsibility  of 
the  truth  of  the  charge  thus  made,  and  it  is  no  mitigation  that  he 
obtained  information  from  another  party  which  he  believes  to  be 
true." 

"We  think,  therefore,  that  the  order  appealed  from  was  right  and 
should  be  aflirmed,  with  costs. 

Van  Brunt,  P.  J.,  Patterson  and  Ingraham,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements- 


JoHN  J.  Walton  and  Others,  Comprising  the  Firm  of  Hunter, 
Walton  &  Co.,  Respondents,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Appellant. 

liew  York  city — purclidse  of  supplies  —  wTien  a  supply  is  **  needful  for  any  partic^i- 
lar purpose'*  and  the  contract  exceeds  $1,000,  it  must  be  awarded  upon  bids  sub- 
mitted after  public  notice  —  several  orders  each  less  than,  but  together  exceeding, 
$1,000  are  within  the  statute. 

The  provisions  of  the  ConsolidatioD  Act  applicable  to  the  city  of  New  York 
(Laws  of  1882,  chap.  410,  §  64),  in  substance  requiring  that  municipal  supplies 
"needful  for  any  particular  purpose,"  of  which  the  several  parts  together 
shall  involve  an  expenditure  of  more  than  $1,000,  shall  be  furnished  to  the 
city  under  contracts  entered  into  by  the  appropriate  heads  of  departments 
and,  except  where  otherwise  provided,  shall  be  founded  upon  sealed  bids  or 
proposals  submitted  under  a  duly  advertised  public  notice,  preclude  a  recovery 
against  the  city  by  persons  who,  upon  various  days  during  a  period  of  more 
than  three  months,  have  delivered  butter  (for  use  in,  and  which  was  actually 
used  by,  a  municipal  public  institution),  not  imder  a  contract  made  after  public 
letting,  but  merely  upon  separate  orders  signed  by  the  purchasing  agent  of  the 
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department  of  public  charities  and  corrections,  none  of  which  orders  exceeded 
1500,  but  which,  taken  together,  amounted  to  more  than  $4,200. 
Van  Brunt,  P.  J.,  and  McLaughlin,  J.,  dissented. 

Appeal  by  the  defendant,  The  Mayor,  Aldermen  and  Common- 
alty of  the  City  of  New  York,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  17th  day  of-  February,  1897,  upon 
the  verdict  of  a  jury  rendered  by  direction  of  the  court,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  23d  day  of  April, 
1S97,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

W.  B.  Crowell^  for  the  appellant. 

Robert  M,  Boyd^  Jr,y  for  the  respondents. 

Ingraham,  J. : 

This  action  is  brought  to  recover  for  goods  sold  and  delivered. 
The  complaint  alleges  "  that  between  the  eighth  day  of  January, 
1S96,  and  the  seventeenth  day  of  April,  1896,  the  plaintiffs  sold, 
furnished  and  delivered  to  the  defendant,  at  its  request,  goods, 
wares  and  merchandise  at  the  agreed  upon  price  of  four  thousand 
two  hundred  and  eighty-six  dollars  and  fifty-six  cents  ($4,286.56), 
which  was  the  reasonable  value  thereof."  There  is  no  allegation 
that  a  necessity  existed  for  the  purchase  or  use  of  any  of  the  mate- 
rials, or  that  such  a  necessity  was  certified  to  by  the  head  of  tlie 
department  who  gave  the  order,  or  that  the  expenditure  thereof  was 
authorized  by  the  common  council,  or  that  a  contract  for  the  pur- 
chase of  materials  was  entered  into  by  the  appropriate  head  of  the 
department,  made  in  compliance  with  public  notice  duly  advertised. 
The  plaintiff's  proof  was  that  plaintiff  furnished  butter  to  the  city 
on  various  dates  between  the  8th  day  of  January,  1896,  and  the 
17th  day  of  April,  1896,  aggregating  $4,286.56,  in  lots  ranging  from 
*458.40  to  $9.35.  All  of  this  butter  was  delivered  at  Ward's  island 
for  the  use  of  the  public  institutions,  and  the  lots  appear  to  have 
been  delivered  upon  several  different  days  during  the  period  men- 
rioned.  The  butter  was  delivered  upon  order  addressed  to  the  plain- 
tiffs, and  which  read  as  follows  (except  that  the  amount  and  date 
differed) : 
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"  Messrs.  Hunter,  Walton  &  Co., 

"  No.  164  Chambers  Street : 

"Please  send  via  East  Twenty-sixth  street  pier,  marked  *City 
Asyhim,  Hart's  Island,'  and  charge  this  department. 

"  2,000  pounds  of  butter    18c. 

"  Sliip  Friday  morning. 

"Mark  bills  *City  Asylum,  Hart's  Island.' 

"  GEORGE  W.  WANMAKER, 

"  Purchasing  Agent,  D.  P.  C.  (&  C" 

No  other  contract  was  made  with  the  department  of  public  chari- 
ties, or  other  representatives  of  the  city,  except  by  the  delivery  of 
an  order  in  form  substantially  like  that  above  described,  and  the 
deUvery  of  the  goods  mentioned  in  each  order.  Each  particular 
item  furnished  by  the  plaintiffs  was  ordered  separately.  No  con- 
tract to  furnish  this  butter  was  made  after  public  letting  to  the  low- 
est bidder.  The  plaintiffs  furnished  the  butter  simply  as  they 
received  the  orders  from  Wanmaker.  The  defendant's  counsel 
admitted  that  the  purchases  were  properly  certified  to  by  the  com- 
missioners of  public  charities  to  the  finance  department,  and  there- 
upon the  court  directed  a  verdict  in  favor  of  the  plaintiffs  for  the 
full  amount  claimed. 

The  defense  was  based  upon  section  64  of  the  Consolidation  Act 
(Laws  of  1882,  chap.  410),  which  provides  that  "  all  contiticts  to 
be  made  or  let  for  work  to  be  done  or  supplies  to  be  furnished, 
except  as  in  this  act  otiierwise  provided,  *  *  *  shall  be  made 
by  the  appropriate  heads  of  departments,  under  such  regulations 
as  now  exist  or  shall  be  established  by  ordinances  of  the  common 
council.  Whenever  any  work  is  necessary  to  be  done  to  com- 
plete or  perfect  a  particular  job,  or  any  supply  is  needful  for 
any  particular  purpose,  which  work  and  job  is  to  be  undertaken 
or  supply  furnished  for  the  corporation,  and  the  several  parts  of 
tlie  said  work  or  supply  shall  together  involve  the  expenditure 
of  more  than  one  thousand  dollars,  the  same  shall  be  by  contract, 
*  *  *  unless  otherwise  ordered  by  a  vote  of  three-fourths  of 
the  members  elected  to  the  common  council ;  and  all  contracts  shall 
be  entered  into  by  the  appropriate  heads  of  departments,  and  shall, 
e^ccept  as  herein  otherwise  provided,  be  founded  on  sealed  bids  or 
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projMJsalSj  made  in  compliance  with  public  notice  duly  advertised  in 
the  City  RecordP 

There  was  no  evidence  offered  by  the  plaintiff  as  to  any  particular 
ne(»e>sity  for  furnishing  these  supplies  at  any  particular  time ;  nor 
did  it  appear  that  it  was  not  known  when  the  first  order  was  given 
that  the  city  would  require  for  the  use  of  the  inmates  of  the  public 
institutions  the  amount  of  butter  ordered  during  the  months  of 
January,  February,  March  and  April,  or  that  any  necessity  existed 
for  such  splitting  up  in  separate  amounts  the  purchase  of  those  sup- 
plies of  butter  for  the  institutions  during  the  months  mentioned. 
The  action  was  based  apparently  upon  the  assumption  that  the 
nninicipal  corporation  (the  defendant),  like  any  private  corporation, 
incurred  indebtedness  for  supplies  furnished  by  reason  of  an  order 
given  for  the  supplies  and  an  acceptance  of  the  supplies  so  ordered. 
The  rule,  however,  in  relation  to  the  liability  of  municipal  corpora- 
tions for  contracts  made  by  its  agents,  is  somewhat  different  from 
that  which  relates  to  a  private  corporation  with  general  authority  to 
make  contracts  and  employ  agents  whose  acts  are  binding  upon  the 
corporation.  As  was  said  in  the  case  of  McDonald  v.  The  Mayor 
(6S  N.  Y.  27) :  ''  It  is  fundamental  that  those  seeking  to  deal  with 
a  municipal  corporation  through  its  officials,  must  take  great  care  to 
learn  the  nature  and  extent  of  their  power  and  authority ; "  and 
the  acts  of  public  officials  in  making  contracts  with  municipal  cor- 
porations impose  no  liability  upon  the  corporation,  unless  such  acts 
come  within  the  authority  conferred  upon  them  by  law.  If,  there- 
fore, this  contract,  made  by  the  purchasing  agent  of  the  department 
of  charities,  was  not  authorized  by  this  section  of  the  Consolidation 
Act  before  cited,  the  making  of  the  contract  by  the  commissioner  of 
charities,  or  his  subordinates,  imposed  no  obligation  upon  the  city  of 
New  York. .  The  statute  provides  that  whenever  any  supply  is 
needful  for  any  particular  purpose,  and  is  furnished  for  the  corpo- 
ration, and  the  several  parts  of  the  said  order  or  supply  shall 
together  involve  the  expenditure  of  more  than  $1,000,  "  the  same 
shall  be  by  contract ;  *  *  *  and  all  contracts  shall  *  *  * 
be  founded  on  sealed  bids  or  proposals,  made  in  compliance  with 
public  notice  duly  advertised  in  the  City  Recoy^lP 

This  provision  is  a  limitation  upon  the  powers  of  the  officers  of  a 
municipal  corporation  to  make  contracts  which  shall  impose  a  lia- 
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bility  upon  the  municipal  corporation.  In  order  that  a  contract  for 
supplies  furnished  to  the  city  of  New  York  should  impose  a  liability 
upon  the  city,  the  contract  must  be  made  as  prescribed  by  the 
statute  ;  and  unless  a  contract  as  prescribed  by  the  statute  is  made, 
the  municipal  corporation  has  not  contracted,  and  it  is  not  liable  for 
acts  done  by  its  officers  in  excess  of  the  authority  conferred  upon 
them  by  law.  As  before  stated,  the  provision  is  a  limitation  upon 
the  power  of  the  department  or  its  officers  to  make  a  contract  bind- 
ing upon  the  municipal  corporation  ;  and  a  contract  for  any  supplies 
needful  for  any  particular  purpose  furnished  for  the  corporation, 
which  involves  the  expenditure  of  more  than  $1,000,  must  be 
founded  on  sealed  bids  or  proposals,  and  in  compliance  with  public 
notice  duly  advertised  in  the  City  Record.  No  contract  made  other 
than  in  the  method  prescribed  by  this  section  of  the  Consolidation 
Act  is  a  contract  of  the  defendant. 

It  is  conceded  that  this  butter  was  not  furnished  under  such  a 
contract.  It  was  ordered  from  day  to  day,  and  each  separate  order 
was  for  less  than  $1,000,  but  it  was  all  of  material  of  the  same 
character,  and  the  several  parts  together  involved  the  expenditure 
of  more  than  $1,000.  Counsel  for  the  plaintiff  claims  that  this  sup- 
ply was  not  for  a  particular  purpose,  but  it  certainly  was  required 
by  the  city  to  feed  the  inmates  in  the  public  institutions.  If  the 
words  "  for  any  particular  purpose  "  do  not  include  supplies  necessary 
for  the  support  of  those  whom  the  city  is  bound  to  support,  I  can- 
not understand  what  these  words  mean.  The  section  can  have  no 
other  meaning  than  to  provide  that,  when  supplies  are  to  be  pur- 
chased by  a  department  of  the  city  government  for  the  use  of  the 
city,  or  to  fulfill  a  duty  imposed  upon  the  city  by  law,  and  when  the 
aggregate  amount  of  supplies  needed  for  such  purposes  exceeds  tlie 
sum  of  $1,000,  they  must  be  purchased  as  provided  for  by  this  sec- 
tion of  the  Consolidation  Act.  But  if  a  department  of  the  city 
government  could  order  without  public  letting  the  supplies  neces- 
sary for  the  department  for  each  day,  because  each  order  did  not 
exceed  $1,000,  this  provision  would  be  nullified,  as  it  is  hardly 
probable  that  any  department  uses  of  any  one  particular  material  a 
greater  amount  in  each  day  than  could  be  purchased  for  the  sutn  of 
$1,000,  and  this  provision  would  evidently  be  of  no  value  if  a  depart- 
ment could  order  at  its  own  will  each  day  $999  worth  of  each  par- 
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ticular  kind  of  material.  Here  it  appears  that  this  department 
expended,  in  a  little  over  three  months,  upwards  of  $4,200  for  but- 
ter alone.  It  also  had  to  supply  the  meat,  bread  and  other  articles 
of  food  for  the  inmates  of  these  asylums,  clothing  and  fuel,  and 
other  articles  necessary  for  the  maintenance  of  the  institutions.  If 
the  plaintiflPs  contention  is  right,  every  particle  of  supplies  needed 
for  all  of  these  institutions  could  have  been  ordered  by  the  commis- 
sioner at  such  price  as  he  pleased,  upon  such  terms  as  he  pleased,  of 
such  quality  as  he  pleased,  witliout  competition,  without  public  let- 
ting, in  violation  of  the  Consolidation  Act,  simply  by  placing  the 
articles  needed  in  several  orders,  seeing  to  it  that  no  one  order  exceeded 
$1,000.  That  it  was  this  method  which  the  statute  was  intended  to 
prevent  is  clear ;  and  yet  if,  upon  the  allegation  in  the  complaint  and 
the  proof  before  the  court  below,  this  contract  imposed  any  obliga- 
tion upon  the  city  of  New  York,  I  can  see  no  reason  why  the  com- 
missioner would  not  have  had  power  to  procure  all  the  supplies 
needed  for  his  department  in  the  same  way.  But  it  is  also  claimed 
that  the  city  is  bound,  because  the  supplies  were  furnished  to  the 
city  and  were  used  by  it  without  objection.  As  stated  by  counsel 
for  the  plaintiff,  "  the  city  having  accepted  and  used  these  goods, 
must  pay  their  fair  value."  If  the  officer  of  this  department  was 
without  power  to  make  a  contract  for  these  supplies,  it  is  difficult  to 
see  how  he  could  impose  a  liability  on  the  city  by  receiving  the 
supplies  when  furnished  under  the  void  contract.  The  claim,  how- 
ever, is  expressly  met  and  negatived  by  the  case  of  McDonald  v. 
The  Mayor  {8upra\  where  it  is  said :  "  But  the  main  reliance 
of  the  plaintiff  is  upon  the  proposition  that  the  defendant  hav- 
ing appropriated  the  materials  of  the  plaintiff  and  used  them, 
is  bound  to  deal  justly  and  to  pay  him  the  value  of  them  ; "  and  after 
an  examination  of  the  authorities  upon  the  subject,  the  court  in  con- 
clusion states  f  "  The  statute  may  not  be  carried  further  than  its 
intention,  certainly  not  further  than  its  letter.  Its  purpose  is  to 
forbid  and  prevent  the  making  of  contracts  by  unauthorized  official 
agents  for  supplies  for  the  use  of  the  corporation.  This  opinion 
goes  no  further  than  to  hold  that  where  a  person  makes  a  contract 
with  the  city  of  New  York  for  supplies  to  it  without  the  require- 
ments of  the  charter  being  observed,  he  may  not  recover  the  value 
App.  Div.— Vol.  XXVI.        11 
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thereof  upon  an  implied  lialrility."  See,  also,  Smith  v.  City  of 
Nexohurgli  (77  N.  Y.  130),  in  wliicli  it  is  said :  "  A  subsequent 
ratification  cannot  make  valid  an  unlawful  act  without  the  scope  of 
corporate  authority.  An  absolute  excess  of  authority  by  the  officers 
of  a  corporation  in  violation  of  law  cannot  be  upheld ;  and  where 
the  officers  of  such  a  body  fail  to  pursue  the  strict  requirements  of  a 
statutory  enactment  under  which  they  are  acting,  the  corporation  is 
not  bound.  In  such  cases  the  statute  must  be  strictly  followed; 
and  a  person  who  deals  with  a  municipal  body  is  obliged  to  see  that 
its  charter  has  been  fully  complied  with.  When  this  is  not  done,  no 
subsequent  act  can  make  the  contract  effective."  It  may  be  that  for 
some  reason  not  disclosed  on  the  record  the  contracts,  although  not 
complying  with  the  provisions  of  the  Consolidation  Act,  before 
cited,  were  legal.  We  may  not  go  outside  of  the  record  to  speculate 
as  to  what  necessity  existed.  It  is  sufficient  in  the  decision  of  this 
case  to  say  that  upon  the  record  the  case  appears  to  be  for  supplier 
furnished  for  a  particular  purpose ;  that  such  supplies  aggregated 
more  than  $1,000;  that  a  contract  made  without  a  public  letting 
imposed  no  liability  upon  the  city,  and  that  no  officer  of  the  city, 
either  by  making  such  a  contract  or  by  accepting  goods  furnished 
under  such  a  void  contract,  imposed  any  obligation  upon  the  city. 
For  these  reasons  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Barrett  and  Kumsey,  JJ.,  concurred ;  Van  Brunt,  P.  J.,  and 
McLaughlin,  J.,  dissented. 

McLaughlin,  J.  (dissenting): 

I  think  this  judgment  should  be  affirmed.  It  is  conceded  that 
the  butter  for  which  a  recovery  was  had  was  actually  delivered  to 
and  used  by  the  defendant,  and  was  of  the  value  claimed.  The 
only  objection  made  by  the  defendant  upon  the  trial  to  the  plam- 
tiff's  right  to  recover  was,  that  the  butter  was  not  furnished  in 
accordance  with  the  provisions  of  section  64  of  the  Consolida- 
tion Act,  as  amended  by  chapter  327  of  the  Laws  of  1893.  This 
statute  was  designed  to  insure  economy  on  the  part  of  the  city,  and 
to  prevent  favoritism,  fraud  and  corruption  by  public  officials.  This 
was  the  purpose  and  only  purpose  of  the  statute.     The  butter  was 
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furnished  upon  difiEerent  orders  and  at  different  times,  and  not  one 
of  them  called  for  more  tlian  $500  in  value.  Ko  contract  was 
ever  made  for  any  particular  quantity  — an  order  was  sent  and  the 
amount  called  for  by  the  order  was  shipped.  The  defendant  was 
under  no  obligation  at  any  time  to  accept  butter  to  the  value  of 
$1,000,  and  the  plaintiffs  were  under  no  obligation  to  furnish  any 
greater  quantity  of  butter  than  that  called  for  by  each  order  at  the 
time  sent. 

Under  such  circumstances  it  cannot  be  said  that  this  butter  was 
furnished  "for  any  particular  pui-pose"  within  the  true  intent  and 
meaning  of  the  statute  referred  to.  {Swift  v.  T/ie  Mayor,  83  N.  Y. 
629.)  This  statute  was  never  designed  to  enable  the  city  to  do  an 
act  which,  if  done  by  an  individual,  would  be  dislionest. 

The  defendant  has  received  and  used  the  plaintiffs'  property ;  it 
has  not  paid  for  it ;  it  concedes  that  it  was  of  the  value  claimed, 
and  it  also  appears  that  a  necessity  existed  for  its  use.  It  is  not 
even  suggested  that  the  butter  was  ordered,  furnished  or  used  with 
the  intent  on  the  part  of  any  one  to  evade  the  statute. 

The  question  involved  upon  this  appeal  is  to  be  disposed  of,  it 
seems  to  us,  in  the  same  manner  as  though  each  purchase  of  butter 
had  been  made  from  a  different  individual  and  without  any  knowl- 
edge upon  the  part  of  the  various  sellers  that  the  purchases  had 
been  made  of  other  parties ;  because  the  infirmity  in  the  purchase 
depends  upon  the  want  of  power  in  the  department  to  make  it,  and 
the  question  as  to  the  want  of  power  is  not  affected  by  the  fact  that 
the  separate  purchases  wefe  made  from  the  same  individual.  Each 
of  these  purchases  was  as  distinct  as  though  it  had  been  made 
from  a  different  party ;  each  had  no  relation  to  the  others ;  nor  is 
there  anything  which  connected  them  together  as  a  continuous 
transaction.  If  these  distinct  purchases  had  been  made  from  sepa- 
rate sellers  there  would  not  seem  to  be  any  violation  of  the  statute, 
interpret  it  as  broadly  as  you  may. 

We  think  the  judgment  is  right  and  should  be  affirmed. 

Van  Brunt,  P.  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 
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Martin  Fick,  an  Infant,  by  Mary  Fick,  his  Guardian  ad  Litem. 
Respondent,  v.  Metropolitan  Street  Railway  Company, 
Appellant, 

Negligence  —  a  child  run  over  when  stepping  off  a  street  car — terdiet  oontra/ry  to  iht 

weight  of  evidence. 

In  an  action  brought  against  a  street  railroad  corporation  by  a  boy,  who,  while 
alighting  from  one  of  the  defendant's  cars,  was  thrown  under  it  and  injured, 
the  testimony  of  the  plaintiff,  aged  nine,  supported  only  by  that  of  hisbrother, 
aged  eight,  to  the  effect  that  the  driver,  after  stopping  the  car  at  the  request  of 
the  plaintiff,  started  it  agiun  as  the  plaintiff  was  alighting,  throwing  him  under 
the  wheel,  was  inconsistent  with  statements  made  by  the  plaintiff  immediately 
after  the  accident,  and  again  about  a  month  Inter  upon  an  examination  of  the 
driver  before  a  police  magistrate  upon  a  criminal  charge,  and  was  contradicted 
by  several  other  apparently  disinterested  witnesses,  who  asserted  positively 
that  the  car  did  not  stop,  but  that  the  plaintiff  jumped  off  without  notice  to  the 
driver  while  the  car  was  in  motion,  and,  having  his  back  to  the  horses,  was 
thrown  down  by  its  momentum. 

Ueld,  that  a  verdict  in  favor  of  the  plaintiff  should  be  set  aside  as  contrary  to  the 
weight  of  evidence. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  17th  day  of  May,  1897,  upon  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  17th  day  of 
June,  1897,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Charles  F,  Brown^  for  the  appellant. 

Jacob  M,  Guedalia^  for  the  respondent. 

Ingraham,  J. : 

This  action  was  brought  to  recover  for  injuries  sustained  by  the 
plaintiff,  an  infant  of  the  age  of  nine  years  and  six  months,  in  conse- 
(juence  of  being  run  over  by  one  of  the  defendant's  cars.  The  plain- 
tiff and  his  brother,  about  eight  years  of  age,  were  passengers  upon 
one  of  the  defendant's  cars.  He  went  out  upon  the  front  platform 
of  the  car,  and  while  attempting  to  alight  was  thrown  under  the  car 
and  received  injuries  which  resulted  in  the  amputation  of  his  right  leg. 
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The  jury  found  a  verdict  for  the  plaintifip,  and  the  only  ground  upon 
which  the  defendant  seeks  to  reverse  this  verdict  is  that  it  is  against 
the  weight  of  evidence. 

The  plaintiff  testified  that  he  got  on  the  car  at  Thirty-fourth 
street  and  Lexington  avenue ;  that  the  car  was  going  west ;  that  he 
did  not  get  a  seat  until  the  car  passed  Sixth  avenue ;  that  when  the 
car  got  to  Tenth  avenue  he  went  to  the  front  platform  and  told 
the  driver  to  stop ;  that  his  brother  Henry  was  with  him  ;  that  the 
driver  stopped  the  car ;  that  he  (the  plaintiff)  then  put  his  foot  on 
tlie  step  and  started  to  get  off ;  that  the  car  started  in  motion  again 
and  he  was  thrown  off,  was  thrown  upon  his  face  and  the  wheel 
passed  over  his  leg ;  that  when  he  asked  the  driver  to  stop  the  car, 
it  came  to  a  full  stop ;  that  the  car  started  before  he  got  off,  and 
thi-ew  him  down.  Henry  Fick,  the  plaintiff's  brother,  who  was  with 
him  on  the  car,  testified  that  the  car  came  to  a  f  nil  stop,  and  that 
he  (the  witness)  then  got  off.  Another  witness  called  for  tlie  plain- 
tiff testified  that  when  he  first  saw  the  car  it  had  stopped,  and  that 
it  was  about  three  yards  from  the  plaintiff.  The  defendant  called 
as  a  witness  a  physician  in  the  employ  of  the  defendant  corporation, 
and  who  was  in  the  hospital  to  which  the  plaintiff  was  taken  the 
day  after  the  accident.  He  testified  that  he  spoke  to  the  plaintiff 
then ;  that  the  plaintiff  told  him  that  he  was  getting  off  the  front 
platform  with  his  brother  Henry ;  that  he  got  off  while  the  horses 
were  going.  This  witness  seems  to  have  interviewed  the  plaintiff 
without  any  authority  from  any  one,  but  simply  in  the  interest  of 
the  railroad  company.  The  accident  happened  on  Decoration  Day, 
May  30,  1895.  It  also  appeared  that  the  driver  was  arrested.  His 
examination  upon  the  criminal  charge  was  before  the  police  magis- 
trate on  the  28th  day  of  June,  1895,  and  the  plaintiff  was  also  examined 
before  the  magistrate.  The  plaintiff  there  testified  that  he  was  on 
the  car  with  his  brother ;  that  he  (tlie  brother)  told  the  driver  to 
stop  the  car ;  that  the  driver  stopped,  and  his  brother  got  off  the 
car ;  that  the  car  commenced  to  go  again,  when  tlie  plaintiff  was 
hurt ;  that  the  car  was  turning  the  curve  when  the  plaintiff  went 
off,  and  that  the  oar  was  going  at  the  time  that  he  (the  plaintiff)  fell. 
The  defendant  also  called  a  witness  who  testified  that  he  was  in  the 
car  when  the  plaintiff,  with  his  brother,  got  off ;  that  the  car  was 
proceeding  towards  Tenth  avenue,  and  just  before  arriving  there 
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the  car  stopped  and  almost  all  the  passengers  left  the  car ;  that,  after 
the  bell  rang  for  the  car  to  start,  the  driver  shut  the  door  and  tliat 
the  plaintiff  jumped  up,  went  to  the  front  door  and  out  upon  the 
front  platform,  and  stepped  off  the  car ;  that  then  came  the  crash 
or  jolt  of  the  car  and  the  witness  jumped  out ;  that,  the  plaintiff  left 
his  seat  and  stepped  off  the  car  after  the  car  had  started.  He  swore 
that,  before  the  plaintiff  attempted  to  get  off,  the  car  had  gone  at 
least  twenty  feet  from  the  point  at  which  it  had  stopped.  The  wit- 
ness positively  contradicts  the  statement  of  the  plaintiff,  that  the 
car  came  to  a  stop  while  the  plaintiff  was  on  the  platform,  and  then 
started  again.  The  defendant  also  called  a  witness  who  was  sitting 
in  the  house  No.  501  West  Thirty-fourth  street,  at  the  time  of  the  acci- 
dent, looking  out  of  the  window.  This  witness  testified  that  the 
accident  occurred  nearly  in  front  of  the  witness ;  that  he  saw  the 
boy  standing  on  the  step  pretty  near  half  way  down  the  hill ;  that 
he  rode  on  the  step  a  few  feet  when  he  jumped  off  and  walked  back- 
wards a  few  steps  when  he  fell  and  the  car  passed  over  him ;  that 
he  got  off  the  car  with  his  back  to  the  horses,  and  that  the  car  was 
going  at  the  time ;  that  the  car  did  not  stop  before  he  got  off.  This 
witness  appears  to  have  been  entirely  disinterested  and  in  a  position 
from  which  he  could  see  the  accident. 

Another  witness,  who  was  a  passenger  on  the  car,  and  who  got 
off  jnst  before  the  accident,  testified  that  when  she  got  off  the  car 
she  walked  towards  the  sidewalk ;  that  when  she  got  there  she  heard 
a  scream,  and  that  she  then  turned  around  and  saw  the  plaintiff 
lying  upon  the  street  two  or  three  feet  behind  the  car ;  that  the  car 
had  gone  about  twenty-five  feet.  The  conductor  of  the  car  follow- 
ing the  car  in  question  testified  that  his  car  closely  followed  the  car 
on  which  the  plaintiff  was  a  passenger ;  that  just  before  getting  to 
Tenth  avenue  the  witness'  car  had  to  stop,  because  the  car  in  front 
had  stopped  to  allow  the  passengers  to  alight ;  that  he  saw  the  plain- 
tiff attempt  to  get  off  the  car ;  that  he  got  off  the  car  while  it  was 
in  motion,  and  that  as  he  was  trying  to  get  his  footing  he  fell  under 
the  car ;  that  the  car  aliead  was  close  to  the  witness,  the  team  of  the 
witness'  car  being  right  up  to  the  dashboard  of  the  car  ahead  of 
him  ;  that  the  witness'  car  was  an  open  car ;  that  the  plaintiff  jumped 
from  tlie  car,  holding  on  to  the  rail  upon  the  body  of  the  car.  The 
conductor  of  the  car  upon  which  the  accident  happened  testified 
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that  as  he  was  g^ing  west  through  Thirty-fourth  street  he  stopped 
at  the  top  of  tlie  liill  to  let  some  passengers  ofif ;  tliat  he  signaled 
the  driver  to  go  ahead,  and  that  the  car  had  gone  about  four  houses 
from  the  top  of  the  hill  when  the  witness  felt  a  jolt,  looked  on  the 
side  of  the  car  and  saw  the  plaintiff  Ijing  near  the  back  wheel,  and 
that  the*  car  then  came  to  a  stop ;  that  the  car  did  not  stop  at  all 
from  the  time  it  stopped  at  the  top  of  the  hill  until  after  the  boy 
had  been  run  over.  The  driver  also  testified  that  neither  of  the 
boys  asked  him  to  stop,  nor  did  he  stop  the  car ;  that  the  boys  came 
upon  the  platform,  and  after  riding  a  few  feet  he  heard  the  plain- 
tiff scream,  and  noticed  him  dragging  by  the  body  rail  of  the  car ; 
that  when  he  screamed  the  driver  put  on  the  brake  as  soon  as  pos- 
sible, but  that  before  he  could  stop  the  car  the  plaintiff  let  go  and 
fell  under  the  car. 

The  plaintiffs  case,  therefore,  depends  entirely  upon  the  testimony 
of  these  two  boys,  both  of  whom  made  statements  immediately  after 
the  accident  which,  if  not  absolutely  contradicting  their  testimony 
upon  the  stand,  were  at  least  inconsistent  with  it.  The  other  wit- 
nesses to  the  occurrence,  several  of  whom  are  apparently  disinter- 
ested, testified  positively  that  the  car  did  not  stop,  but  that  the 
plaintiff  jumped  off  while  the  car  was  in  motion,  with  his  back  to  the 
horses,  holding  on  the  rail  upon  tlie  body  of  the  car ;  and  that  the 
momentum  caused  by  the  motion  of  the  car,  he  having  his  back  to 
the  horses,  caused  him  to  fall.  If  this  is  true  it  is  quite  clear  that 
there  was  no  negligence  on  the  part  of  the  defendant  that  caused 
the  injury,  but  that  it  was  solely  caused  by  the  act  of  the  plaintiff 
in  jumping  from  the  car  while  it  was  in  motion,  with  his  face  in 
the  contrary  direction  from  that  in  which  the  car  was  going,  and 
which  would  necessarily  result  in  his  being  thrown  to  the  ground. 
The  explicit  statement  made  by  the  plaintiflE  and  his  brother,  that 
the  driver  was  asked  to  stop  and  did  stop,  and  then  started  on  again, 
when  no  such  statement  was  made  to  tlie  police  magistrate  at  the 
time  that  the  driver  was  before  him,  charged  with  negligence  that 
resulted  in  the  injury,  when  such  a  statement  would  have  been  most 
material  in  determining  whether  or  not  the  driver  was  guilty,  is  cer- 
tainly most  suspicious ;  and  it  can  hardly  be  conceived  that  these 
children  would  have  recollected  this  occurrence  several  years  after 
the  accident  when  called  upon  to  testify  upon  the  trial  of  the  action, 


Digitized  by  VjOOQIC 


88         FICK  V.  METROPOLITAN  STREET  R.  CO. 


First  DEPABTifEMT,  February  Term,  1808.  [Vol.  26. 

and  not  have  remembered  it  within  a  month  of  the  accident  when 
called  upon  to  testify  before  the  police  magistrate.  It  is  hardly  con- 
ceivable that,  if  the  present  statement  is  true,  they  should  have  made 
one  inconsistent  with  it  and  which  left  out  the  one  fact  that  would 
justify  a  recovery  in  this  case. 

The  plaintiff  and  his  brother  were  largely  interested  in  the  result 
of  this  trial.  It  is  quite  apparent  that  for  the  plaintiff  to  succeed 
it  was  necessary  for  him  to  swear  that  the  car  had  stopped  before 
he  attempted  to  alight.  He  was  a  boy  under  ten  years  of  age  at 
the  time  of  the  accident,  and  something  over  twelve  years  of  age  at 
the  time  of  the  trial.  The  liability  of  a  child  of  this  age  to  be 
coached  for  his  examination  in  court,  to  have  the  suggestion  made 
to  him  that  he  should  remember  that  the  car  stopped  before  he 
attempted  to  alight,  and  the  inability  of  such  a  child  to  realize  the 
obligation  of  an  oath,  or  tlie  consequences  of  his  testifying  to 
something  not  true,  with  the  possibility  of  such  a  child's  being 
influenced  by  the  statements  of  those  about  him,  and  his  liability  to 
be  easily  induced  to  remember,  or  to  think  he  remembers,  a  fact 
which  he  is  told  happened,  and  which  he  is  told  he  must  repeat 
upon  the  witness  stand,  should  be  considered  in  determining  whether 
or  not  such  a  statement,  unsupported  by  other  evidence,  and  expressly 
contradicted  by  several  witnesses  who  were  present  and  saw  just 
what  did  happen,  is  sufficient  to  sustain  a  verdict  founded  solely 
thereon.  It  is  scarcely  conceivable  that  this  child,  when  asked  about 
the  occurrence  upon  his  examination  before  the  police  magistrate, 
should  not  have  stated  that  he  asked  the  driver  to  stop  or  that  the 
car  did  stop,  if  such  was  the  fact.  At  that  time  it  was  not  realized 
that  it  was  necessary  for  him  to  testify  to  that  fact  in  order  to  entitle 
him  to  a  verdict. 

The  plaintiff  was  represented  by  his  counsel  before  the  police 
magistrate,  and  it  is  scarcely  conceivable,  if  his  counsel  had  been 
informed  of  the  fact  that  the  car  had  stopped,  and  that  it  was  its 
sudden  motion  that  threw  the  plaintiff  off  and  caused  the  injury, 
that  he  would  not  have  seen  to  it  that  such  a  statement  was  then 
made  by  the  plaintiff.  Yet  several  weeks  after,  when  called  upon 
to  testify,  lie  for  the  first  time  makes  such  a  statement.  The  plain- 
tiff thus  being  so  interested  in  the  result  that  his  testimony  is  open 
to  scrutiny,  having,  within  a  mouth  of  the  injury,  made  a  state- 
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ment  in  a  judicial  proceeding  which  is  at  least  inconsistent  with 
that  made  upon  the  stand  in  this  ease,  and  being  contradicted  bjr 
every  other  witness  who  was  present  and  saw  the  occurrence,  it 
must  certainly  be  said  that  there  was  a  very  strong  preponderance 
of  evidence  against  the  plaintiflf  s  case.  To  justify  our  granting  a 
new  trial,  upon  the  ground  that  the  testimony  was  against  the  weight 
of  evidence,  it  must  appear  from  the  whole  testimony  that  the  state- 
ment of  the  plaintiff  was  so  overborne  by  the  contrary  evidence  as 
to  satisfy  us  that  the  verdict  of  the  jury  was  not  really  based  upon  a 
fair  consideration  of  the  testimony,  but  was  induced  by  some  other 
feeling  or  consideration.  This,  I  think,  is  such  a  case.  Here  there 
was  really  no  evidence  to  sustain  this  verdict,  except  the  evidence 
of  the  plaintiff,  corroborated  to  some  extent  by  his  brother,  both  of 
them  children  under  ten  years  of  age.  This  statement,  while  not 
in  itself  impossible,  is  somewhat  improbable.  It  is  contradicted  by 
their  own  statement  made  when  the  occurrence  was  fresh  in  their 
memory.  It  is  contradicted  by  the  sworn  testimony  of  every  wit- 
ness to  the  injury  who  was  called  and  examined ;  and  then  we  have 
the  fact  of  the  age  of  the  plaintiff  and  his  brother,  and,  under  the 
circumstances,  the  extreme  probability  that  their  statement  wasinflu- 
ence<l  or  controlled  by  those  of  more  mature  years  about  them  when 
it  was  realized  that  this  fact  must  be  sworn  to  to  enable  the  plaintiff 
to  recover. 

Upon  the  whole  case  I  think  that  this  verdict  was  so  much  against 
the  weight  of  evidence  that  it  is  our  duty  to  reverse  the  judgment 
and  order  a  new  trial,  with  costs  to  appellant  to  abide  ev^ent. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin,  J  J., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 

App.  Div.— Yol.  XXVI.         12 
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Sydenham  Kelly,  Respondent,  v,  Caeoline  J.  Ernest,  Appellant. 

Counterclaim  —  tchfn.it  sttites,  with  sufficient  certainty,  the  purpose  of  a  paymmt  — 
tfie  sufficiency  of  facts  sfiould  be  raised  by  demurrer,  not  by  motion. 

In  an  action  upon  an  account  stated,  in  which  the  defendant  interposes  a  general 
denial  to  the  complaint,  and  also  alleges,  by  way  of  counterclaim,  that  after  he 
had  made  a  contract  with  the  plaintiff  for  the  performance  of  certain  work  for 
a  fixed  sum,  he  paid  the  plaintiff  a  certain  sum,  in  addition  to  that  of  which 
the  plaintiff  admitted  the  receipt,  to  induce  him  to  perform  the  work  which  he 
subsequently  failed  to  perform,  to  the  damage  of  the  defendant,  the  answer 
sufficiently  states  the  purpose  of  the  payment  and  its  voluntary  character,  and 
an  order  requiring  the  defendant  to  make  his  answer  more  definite  and  certain 
by  staling  whether  the  alleged  payment  was  made  on  account  of  the  work 
done  under  the  contract  or  for  what  other  purpose,  is  improperly  granted. 

The  sufficiency  of  facts,  pleaded  as  a  defense,  should  be  raised  by  demurrer  or 
upon  the  trial,  and  not  by  a  motion  to  strike  out  the  defense. 

Appeal  by  the  defendant,  Caroline  J.  Ernest,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Xew  York  on  the 
22d  day  of  November,  1897,  as  resettled  by  an  order  entered  in  said 
clerk's  office  on  the  2d  day  of  December,  1897,  requiring  the  defend- 
ant to  make  the  answer  more  definite  and  certain,  and  to  strike 
therefrom  irrelevant  matter. 

James  W,  Ihjde^  for  the  appellant. 

James  IL  Jfarsh,  for  the  respondent. 

Ingraham,  J. : 

We  think  that  this  order  should  be  reversed.  The  complaint  is 
upon  an  account  stated.  The  answer  denies  each  and  every  allega- 
tion of  the  complaint,  and  as  a  separate  and  further  defense,  and  as 
a  counterclaim,  alleges  the  making  of  a  contract  between  the  plaintiff 
and  the  defendant,  whereby  the  plaintiff  was  to  do  certain  work  for 
the  defendant  for  the  sum  of  ?425 ;  that  in  addition  to  the  amount 
admitted  by  the  plaintiff  to  have  been  received  from  the  defendant, 
the  defendant  paid  him  the  sum  of  $190  in  order  to  induce  the 
plaintiff  to  finish  the  work,  and  that  the  plaintiff,  notwithstanding 
the  receipt  of  the  amount  of  money,  has  failed  to  complete  the  work, 
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to  defendant's  damage  in  the  sum  of  $150,  for  which  the  defendant 
demands  judgment. 

This  paragraph  of  the  answer  alleges  the  payment  of  $190  as  a 
sum  of  money  in  addition  to  that  required  by  the  contract,  and  as  a 
voluntary  payment  to  induce  the  plaintiff  to  continue  his  work  and 
to  perform  his  contract.  The  order  appealed  from  requires  it  to  be 
made  more  definite  and  certain  by  stating  whether  the  alleged  pay- 
ment of  $190  was  made  on  account  of  the  work  done  under  the  con- 
tract, or  for  what  other  purpose.  The  paragraph  alleges  that  it  was 
made  to  induce  the  plaintiff  to  continue  the  work,  although  not 
required  to  be  made  by  the  contract,  and  is  just  what  the  order 
directs  it  to  be.  It  appears  to  be  as  definite  as  possible,  as  a  pay- 
ment to  the  plaintiff,  not  made  under  the  contract,  but  as  an  additional 
payment  for  the  work  to  be  done,  voluntary  in  its  nature. 

Nor  should  the  court  have  stricken  out  the  3d  defense.  It  is  not 
alleged  that  the  facts  are  not  true.  The  sufficiency  of  a  fact  pleaded 
as  a  defense  should  be  raised  by  demurrer  or  upon  the  trial,  and  ilot 
by  a  motion  to  strike  out. 

The  order  appealed  from  is  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  denied,  with  ten  dollars  costs  to 
abide  event. 

Van  Brunt,  P.  J.,  Barrett,  Patterson  and  McLaughlin,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs  to  abide  event. 


Edward  W.  Backus  and  John  H.  Kowe,  Appellants,  v.  The 
Exchange  Fire  Insurance  Company  of  the  City  of  New  York, 
Respondent. 

J*\re  insurance  pdiey  —  notice  of  its  cancellation  by  tlie  insurer  —  an  offer  in  the 
notice  to  return  the  unearned  premium  on  surrender  of  the  policy  is  sufficient, 
without  an  actual  tender  thereof. 

Where  a  policy  of  fire  insurance  provides  that  the  insurer  may  cancel  it  upon  five 
days'  notice  to  the  insured,  and  that  if  it  be  so  canceled  any  unearned  portion 
ol  the  premium  actually  paid  shall  be  returned  to  the  insured  upon  the  surren- 
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der  of  the  policy  or  of  its  last  renewal,  an  actual  and  formal  tender  of  the 
unearned  premium  by  the  company,  at  the  time  of  service  of  the  notice,  is  not 
essential  to  a  cancellation  of  the  policy  on  its  part,  where  the  notice  states  that 
such  unearned  premium  will  be  paid  when  the  surrender  is  made.* 

Appeal  by  the  plaintiffs,  Edward  W.  Backus  and  another,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant  bear- 
ing date  the  30tli  day  of  June,  1897,  and  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  upon  the  decision  of  the  court 
rendered  after  a  trial  before  the  court  without  a  jury  at  the  New 
York  Trial  Term. 

This  action  was  brought  to  recover  the  amount  of  a  policy  of  fire 
insurance  issued  by  the  defendant,  dated  November  2,  1892,  and 
having  one  year  to  run,  upon  property  owned  by  the  plaintiffs  which 
was  destroyed  by  fire  in  September,  1893. 

J?.  V,  Slau807i,  for  the  appellants. 

JUichad  II,  Cardozo^  for  the  respondent. 

Inoraham,  J. : 

This  case  was  brought  on  for  trial  at  a  Trial  Term  of  the  court, 
a  jury  having  been  waived,  upon  a  stipulation  as  to  the  facts, 
and  judgment  was  directed  for  the  defendant.  The  parties 
agree  that  the  only  question  at  issue  is  the  construction  of  the 
provision  in  the  policy  relating  to  a  cancellation  thereof,  and 
state  the  question  to  be  as  follows :  "  The  plaintiffs  claim  that 
said  policy  was  not  canceled  by  tlie  defendant  by  the  service  of  said 
notice  on  tlie  plaintiffs,  for  the  reason  that  same  was  not  accompanied 
by  payment  or  tender  to  the  plaintiffs  of  the  unearned  premium 
thereof.  The  defendant  claims  that  said  policy  was  legally  canceled 
by  said  notice  without  payment  or  tender  of  said  unearned  premium, 
and  that  it  was  the  duty  of  the  plaintiffs  after  receiving  said  notice 
to  surrender  or  offer  to  surrender  said  policy  to  the  defendant,  and 
demand  payment  of  said  unearned  premium,  if  the  plaintiffs  desired 
to  obtain  the  same."  The  provision  in  the  policy  referred  to  pro- 
vides that  the  policy  shall  be  canceled  at  any  time  at  the  request  of 
the  insured,  or  by  the  company  by  giving  five  days'  notice  of  such 
cancellation.     "  If  this  policy  shall  be  canceled  as  hereinbefore  pro- 

*  See  Ti^dell  v.  New  Hampshire  Fire  Ins.  Co.  (155  N.  Y.  103).— [Rep. 
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videdj  or  become  void  or  cease,  the  premium  having  been  actually 
paid,  the  unearned  portion  shall  be  returned  on  surrender  of  this 
policy  or  last  renewal,  this  company  retaining  the  customary  short 
rate ;  except  that  when  this  policy  is  canceled  by  this  company  by 
giving  notice,  it  shall  retain  only  the  pro  rata  jpreiniumP  The 
policy  was  issued  on  the  2d  day  of  November,  1892,  and  on  the 
15th  day  of  July,  1893,  the  defendant  posted  a  letter  to  the  plain- 
tiffs, which  was  received  by  the  plaintiffs  on  the  17th  day  of  July, 
1893,  which  says :  *'  The  Exchange  Fire  Insurance  Company  of 
New  York  herewith  gives  five  days'  notice  of  its  intention  to  cancel 
policy  No.  316,627,  issued  to  E.  W.  Backits  &   Co.  owner,  and 

mortgagee,  for  $2,500,  location  at  Minneapolis,  Minn.,  in 

accordance  with  the  stipulations  and  provisions  embraced  iu  lines 
Nos.  51  to  55,  both  inclusive,  of  the  printed  conditions  of  said 
policy,  to  wit."  The  clause  of  the  policy  is  then  quoted  and  the 
notice  continues  as  follows :  "  Please  take  special  notice  that  all 
liability  of  said  Exchange  Fire  Insurance  Company,  under  said 
policy,  will  absolutely  cease  at  noon  July  20,  1893,  unless  surrender 
thereof  to  said  company  be  sooner  made,  andthej!?r(?  ra^  unearned 
premium  thereon  will  be  paid  upon  proper  demand  and  surrender 
of  policy." 

No  demand  was  made  upon  the  insurance  company  for  this  pre- 
mium, nor  was  the  policy  or  last  renewal  ever  surrendered,  nor  did 
the  company  make  any  further  tender  of  the  unearned  premium 
mentioned  in  this  letter.  No  point  is  made  by  the  appellants  of  the 
3ufl8ciency  of  this  notice  to  cancel  the  policy,  or  of  the  sufficiency  of 
this  letter  as  a  notice  that  the  defendant  intended  to  exercise  its 
option  that  the  policy  should  be  canceled.  The  only  claim  made  is 
that  an  actual  or  a  formal  tender  of  the  unearned  premium  was 
essential  to  the  cancellation  of  the  policy  by  the  company.  The 
clause  in  the  policy  provides  that  it  may  be  canceled  at  any  time  by 
the  company  by  giving  five  days'  notice  of  such  cancellation. 

This  notice  by  the  company  to  the  plaintiffs  did  give  five  days' 
notice  of  the  cancellation,  and,  under  the  provisions  of  the  policy, 
by  such  notice  the  policy  was  canceled.  The  further  provision,  that 
the  unearned  portion  of  the  premium  should  be  returned  on  sur- 
render of  the  policy  or  last  renewal,  did  not  require  the  repayment 
of  the  unearned  premium  as  a  condition  precedent  to  the  cancella- 
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tion  of  the  policy.  The  pro  rata  premium  was  only  to  be  returned 
on  surrender  of  the  policy  or  last  renewal.  That  surrender  of  the 
policy  was  an  act  to  be  performed  by  the  insured.  It  cannot  be 
enforced  by  the  insurance  company,  as  it  is  in  the  possession  of  the 
insured.  All  that  the  defendant  could  do  was  to  notify  the  insured 
that  the  policy  was  canceled  and  offer  to  pay  the  pro  rata  unearned 
premium  upon  the  surrender  of  the  policy.  It  then  became  the 
duty  of  the  insured  to  offer  to  surrender  the  policy  or  last  renewal, 
And  then  the  obligation  of  the  insurance  company  to  pay  the  pro 
rata  premium  would  arise.  If  a  surrender  of  the  policy  had  been 
tendered  by  the  insured  and  the  insurance  company  had  then  refused 
to  pay  the  pro  rata  unearned  premium,  it  might  be  that  the  obliga- 
tion of  the  company  under  the  policy  would  revive  and  the  policy 
•continue  in  force,  but,  under  the  form  of  this  clause  providing  for 
the  cancellation,  it  seems  to  me  quite  clear  that  the  policy  was  can- 
celed by  a  service  of  the  notice  with  an  offer  then  to  return  the  pro 
rata  unearned  premium  upon  the  surrender  of  the  policy. 

The  case  of  Walthear  v.  Pennsylvania  Fire  Ins,  Co.  (2  App. 
Div.  330)  is  in  point,  and  the  reason  given  by  the  court  in  that  case 
to  show  that  the  case  of  Nltch  v.  Am,  Cent.  Ins.  Co.  (83  Ilun,  614  ; 
affd.  by  the  Court  of  Appeals,  152  N.  Y.  635)  is  distinguishable 
applies  as  well  to  this  case  as  to  the  Walthear  Ciise.  In  the  latter 
<3ase  the  court  say :  "  The  distinction,  therefore,  between  this  and 
the  Nitsch  case  will  be  found  in  the  fact,  which  we  have  adverted 
to,  that  there  was  in  that  case  no  return  or  offer  to  return  the  pre- 
mium, while  in  this  case  there  was  a  distinct  offer."  In  the  case  at 
bar  it  will  be  noticed  that  there  was  a  distinct  offer  to  repay  the  pro 
rata  unearned  premium  upon  demand  and  surrender  of  the  policy, 
and  this  case  is,  therefore,  brought  directly  within  the  decision  of  the 
Walthear  case. 

We  think  that  the  judgment  was  right,  and  it  is  affirmed,  with 
costs. 

Van  Bkunt,  P.  J.,  Babrett,  Patterson  and  McLaughlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 
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Annette  B.  Markoe,  Respondent,  v.  Tiffany  &  Co.,  Appellant. 
Bailment  —  delitery  to  the  husband  of  the  bailor  —  liability  tJitrefor. 

Where  a  wife  deposits  goods  and  takes  therefor  a  receipt,  which  states  that  **  the 
receipt  must  be  returned  on  delivery  of  the  goods;"  and  the  bailee  thereafter, 
without  requiring  the  return  of  the  receipt,  delivers  the  goods  to  her  husband,  the 
wife  is  entitled  to  recover  the  value  of  the  goods  at  the  date  of  a  demand  there- 
for by  her,  and  she  is  not  limited  in  her  recovery  to  the  lowest  estimate  of  the 
value  of  the  articles  as  testified  to  by  an  expert  called  by  her. 

In  such  a  case  there  exists  a  presumption  that  the  goods  belonged  to  the  wife. 

//  neeins,  that  in  such  a  case  it  is  not  error  for  the  court  to  charge,  in  an  action 
brought  by  the  wife  against  the  bailee  to  recover  the  value  of  the  goods,  that 
the  act  of  the  bailee  in  delivering  the  goods  to  the  husband  constituted  a 
conversion. 

Quffre,  whether  presents  given  to  a  husband  and  wife,  left  in  the  possession  of 
the  wife,  and  by  her  deposited  for  safe-keeping,  may  be  properly  delivered  by 
the  bailee  to  the  husband. 

Appeal  by  the  defendant,  Tiffany  &  Co.,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  6th  day  of  April,  1897, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  6th  day  of  April,  1897,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Charles  E.  Miller^  for  the  appellant. 

Flwnen  B,  Candler^  for  the  respondent. 

Inoraham,  J. : 

The  plaintiff  deposited  with  the  defendant  for  safe-keeping  a 
trunk  which  contained  silverware  and  other  articles  of  value,  for  the 
storage  and  insurance  of  which  the  plaintiff  was  to  pay  a  premium 
or  charge,  the  amount  of  which  was  fixed  at  thirty-six  dollars  per 
year.  The  defendant  issued  to  her  a  receipt  acknowledging  the 
receipt  of  the  trunk,  contents  unknown,  left  with  it  for  safe-keeping, 
and  to  be  redelivered  on  surrender  of  the  receipt.  By  that  receipt 
the  defendant  also  agreed  to  insure  the  plaintiff,  her  executors, 
administrators  or  assigns,  to  the  amount  of  §3,000  against  loss  of,  or 
damage  to.  the  said  package  and  contents  by  fire  or  burglary,  and 
this  receipt  contained  the  following  provision :    "  This  receipt  must 
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be  returned  on  delivery  of  the  goods,  and  all  liability  under  this 
receipt  shall  cease  on  the  delivery  of  such  package  and  contents  te 
the  holder  hereof."  The  receipt  was  delivered  to  the  plaintiff  when 
the  trunk  was  received  by  the  defendant's  agent,  inclosed  in  a  letter 
which  was  signed  "  Tiffany  &  Co.  McKinley,"  and  which  stated 
that  the  charge  for  the  caring  of  the  trunk  would  be  thirty-six  dol- 
lars a  year.  The  receipt  was  retained  by  the  plaintiff  from  the  date 
of  its  delivery,  on  April  17,  1889.  It  appeared  that  the  plaintiff, 
then  the  wife  of  William  B.  Wetmore,  subsequently  obtained  a 
divorce  from  him.  The  plaintiff  testified  to  the  contents  of  this 
trunk,  describing  each  of  the  articles  therein  contained.  Some 
of  the  articles  were  purchased  by  the  plaintiff  herself,  and  some 
of  them  were  wedding  presents.  As  to  those  articles  whicli  the 
plaintiff  herself  purchased,  she  described  them  and  stated  the  cost ; 
and  as  to  those  articles  which  were  presented  to  her,  she  particularly 
described  thenj,  and  their  value  was  testified  to  by  an  expert. 
There  is  no  evidence  tending  to  contradict  the  plaintiff's  witness  as 
to  the  value  of  the  goods,  or  to  contradict  the  description  of  the 
goods  given  by  the  plaintiff.  The  plaintiff  further  testified  that  in 
the  fii*st  week  of  May,  1889,  two  or  three  weeks  after  they  were 
delivered  to  the  defendant,  she  presented  the  receipt  and  asked  for 
her  trunk,  which  had  been  delivered  to  defendant;  that  she 
then  saw  Mr.  McKinley,  the  same  agent  that  had  written  the  letter 
and  signed  and  transmitted  the  receipt  to  her ;  that,  in  answer  to 
that  demand,  McKinley  said,  "  I  don't  understand  this  at  all ;  tliat 
trunk  was  delivered  on  the  27th  of  April."  The  witness  asked  to 
whom  it  was  delivered,  and  McKinley  said  that  he  regretted  that 
he  could  not  give  it  to  her,  and  it  never  has  been  delivered  to 
her.  No  other  explanation  appears  to  have  been  offered.  The 
defendant  simply  refused  to  deliver  it. 

On  behalf  of  the  defendant  there  was  evidence  given  tending  to 
show  that  McKinley  delivered  this  trunk  ten  days  after  its  receipt 
to  the  plaintiff's  then  husband,  without  requiring  the  delivery  of  the 
receipt,  or  making  any  inquiry  about  it,  except  that  it  was  delivered  to 
the  person  who  was  supposed  to  be  the  then  husband  of  the  plaintiff. 
The  trial  judge  charged  the  jury  that  if  they  found  as  a  matter  of 
fact  that  the  tinink  and  contents  belonged  to  Mr.  Wetmore,  the  per- 
son to  whom  they  were  delivered,  the  delivery  thereof  to  him  eon- 
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stituted  a  perfect  defense  ;  that  the  delivery  of  property  to  the  real 
owner  always  constitutes  a  defense  against  the  bailor ;  that  many  of 
the  articles  contained  in  the  trunk  "  are  conceded  to  have  been  wed- 
ding presents  from  friends.  If  the  presents  were  made  to  the  plain- 
tiff, they  became  her  individual  property ;  if,  on  the  other  hand, 
they  were  made  to  Mr.  and  Mrs.  Wetmore  jointly,  they  became  the 
property  of  both,  and  in  such  case  a  delivery  to  either  by  Tiilany  & 
Co.  would  be  a  delivery  to  both  and  constitute  a  perfect  defense  as 
to  such  articles."  The  jury  were  directed,  therefore,  to  examine  the 
list  of  articles  which  had  been  testified  to  by  the  plaintiff,  and  deter- 
mine which  of  the  articles  she  had  purchased  herself  and  which  had 
been  given  to  her  individually  as  wedding  presents,  and  to  ascertain 
the  value  of  those  articles,  and  to  allow  the  plaintiff  only  for  such 
articles  as  they  should  determine  under  this  instruction  belonged  to 
her.  This,  certainly,  was  as  favorable  to  the  defendant  as  was  justi- 
fied by  the  facts.  Clearly,  all  of  the  articles  that  belonged  absolutely 
to  the  plaintiff,  either  because  they  were  purchasedby  her  or  because 
they  had  been  given  to  her  as  wedding  presents  or  under  other  circum- 
stances, were  her  separate  property  for  which  she  would  be  entitled 
to  recover.  Whether  or  not  presents  given  to  the  husband  and  wife 
jointly,  which  had  been  left  in  the  possession  of  the  wife,  and  by 
her  delivered  to  a  bailee  for  safe-keeping,  could  be  delivered  by  said 
bailee  to  any  other  person  without  the  consent  of  the  bailor,  is  a 
question  which  it  is  not  necessary  for  us  to  determine,  as  the  jury 
were  specifically  instructed  that  they  were  to  allow  for  those  articles 
only  which  it  was  proved  belonged  to  the  plaintiff,  as  either  having 
been  purchased  by  her  or  presented  to  her  individually.  The  court 
expressly  charged,  at  the  request  of  the  defendant,  that  the  plaintiff 
could  not  recover  the  value  of  any  articles  given  as  wedding  presents 
to  herself  and  her  husband  jointly.  The  plaintiff,  being  in  pos- 
session of  this  property,  and  entitled  to  such  possession  as  a  joint 
owner,  would  be  entitled  to  maintain  that  possession  ;  and  the  prop- 
erty having  been  delivered  to  the  defendant  for  safe-keeping,  any 
act  of  the  defendant  in  delivering  the  property  to  another,  by  which 
her  possession  of  the  property  is  taken  away,  would  entitle  the  bailor 
to  maintain  an  action  for  a  conversion  of  the  property.  In  such  a 
case  possession,  coupled  with  a  joint  ownership  in  it,  is  sufficient  to 
App.  Div.— Vol.  XXYL        13 
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sustain  an  action  of  trover.  The  rule  is  stated  in  the  American  and 
English  Encyclopsediaof  Law  (Vol.  4,  p.  117)  as  follows :  "  A  person 
having  a  special  property  of  goods  in  his  rightful  possession  can 
maintain  trover  against  all  persons  who  may  wrongfully  take  the 
goods  from  him,  even  by  the  command  of  the  general  owner ; "  but, 
as  the  jury  have  found  that  the  property  was  the  individual  prop- 
erty of  the  plaintiff,  and  as  we  think  that  the  verdict  was  sustained 
by  the  evidence,  it  is  not  necessary  to  determine  that  question. 

We  think,  also,  that  it  was  not  error  for  the  court  to  charge  that 
the  act  of  the  defendant  in  delivering  this  property  was  a  conversion 
by  the  defendant,  and  that  the  plaintiff  was  entitled  to  recover  the 
value  of  the  property  as  of  the  date  of  the  conversion,  May  1, 1889. 
The  answer  of  the  defendant  admits  the  deposit  of  the  goods  by  the 
plaintiff  with  the  defendant,  to  be  redelivered  to  the  plaintiff  on  sur- 
render of  the  receipt  given  therefor ;  and  that  thereafter,  and  before 
the  commencement  of  the  action,  the  plaintiff,  at  the  warehouse  of 
the  defendant,  duly  demanded  of  the  defendant  the  redelivery  to 
her  of  the  said  trunk  and  its  contents,  and  thereupon  produced  and 
offered  to  surrender  the  said  original  receipt,  which  was  then  in  her 
possession,  and  offered  to  pay  to  the  defendant  its  premium  or  charges 
for  the  storage  and  keep  of  the  said  trunk  and  its  contents,  and  that 
defendant  neglected  and  refused  to  deliver  the  said  trunk  or  any  of 
its  contents  to  the  said  plaintiff ;  and  the  plaintiff's  testimony  fixed 
the  date  of  that  demand,  which  was  not  disputed,  as  the  first  week  in 
May,  1889. 

Assuming  that  the  action  was  on  contract  and  not  for  a  conver- 
sion, the  court  charged  that  if  the  jury  found  for  the  plaintiff 
they  might  assess  the  damages,  and  that  the  court  would  add  inter- 
est thereto  from  the  time  of  the  conversion,  as  agreed  to  by  coun- 
sel. There  was  no  exception  to  this  charge,  nor  was  there  any 
request  by  the  defendant  to  submit  the  question  of  interest  to  the 
jury,  the  only  request  being  that  the  interest  should  run  only  from 
the  time  of  the  commencement  of  tlie  action  in  case  there  was  no 
demand  upon  the  defendant  for  the  property  ;  but  the  answer  admits 
the  demand  long  before  the  commencement  of  tlie  action,  and  that 
date  was  fixed  by  the  plaintiff  as  of  the  first  week  in  May.  The 
mere  statement  by  the  court  to  the  jury,  tliat  there  was  a  conversion 
of  the  property  as  of  a  certain  date,  was  not  error ;  no  recovery  was 
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allowed  as  based  upon  a  tort  rather  than  on  contract.  The  court 
correctly  instructed  tlie  jury  as  to  the  measure  of  damages,  assuming 
that  the  action  was  for  a  breach  of  contract ;  and  merely  character- 
izing the  act  of  the  defendant  as  a  conversion  of  the  property  as  of 
a  particular  date  did  not  change  the  liability  of  the  defendant  or 
impose  upon  it  any  additional  burden.  Whether  the  action  was 
npon  contract  or  in  tort,  the  measure  of  damages  was  the  same ;  that 
is,  for  the  value  of  the  property  upon  the  date  of  the  demand 
and  refusal  to  deliver  it  to  the  plaintiff ;  and  as  no  exception  was 
taken  that  would  raise  the  question  as  to  the  right  of  the  plaintiff 
to  recover  interest,  except  upon  the  ground  that  no  demand  was 
made,  which  demand  was  admitted  by  the  answer,  no  error  appears 
upon  the  record  that  would  justify  a  reversal  or  reduction  of  the 
verdict  upon  that  ground. 

Nor  do  we  think  that  the  court  erred  in  refusing  to  charge 
that  the  plaintiff  could  only  recover  the  lowest  estimate  of  the 
value  of  the  articles  as  testified  to  by  the  expert  witness  called 
for  the  plaintiff.  The  difficulty  in  the  way  of  the  plaintiff's  prov- 
ing the  value  of  these  articles  was  great,  but  that  difficulty  was 
caused  by  the  act  of  the  defendant  in  delivering  the  articles  to 
a  person  other  than  the  bailor,  and  in  violation  of  the  express 
terms  of  the  contract  between  the  plaintiff  and  defendant,  which 
provided  that  the  goods  were  to  be  delivered  only  upon  the  pro- 
duction of  the  receipt.  The  difficulty  of  proving  the  value  thus 
being  caused  by  the  wrong  act  of  the  defendant,  it  was  not  to  be 
relieved  from  liability  because  of  such  difficulty.  What  the  plain- 
tiff was  entitled  to  recover  was  the  fair  market  value  of  her  prop- 
erty, and  that  fair  value  was  for  the  jury  to  determine  from  all  of 
the  evidence.  The  claim  of  the  defendant,  that  several  of  the  arti- 
cles belonged  to  the  husband  and  wife  jointly,  was  based  upon  the 
u^  by  Mrs.  Wetmore  of  the  word  "  us  "  in  describing  the  circum- 
stances under  which  they  were  given.  I  think  that  there  is  a  pre- 
sumption that  the  contents  of  this  trunk  belonged  to  the  plaintiff. 
They  were  in  her  possession ;  delivered  by  her  to  the  defendant. 
The  defendant,  the  bailee,  justifies  the  delivery  of  the  goods  to  a  third 
person  upon  the  ground  that  these  articles  were  owned  by  such  third 
person.  The  burden  of  proof  was  upon  the  defendant  to  show  that 
fact ;  and  at  least  it  was  a  question  for  the  jury  to  say  whether  the 
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ownership  of  these  articles  was  proved  by  the  testimony  not  to  have 
been  in  the  plaintifiE.  In  view^  of  the  charge  of  the  court,  that 
tlie  jury  were  not  justitied  in  allowing  the  plaintiff  for  the  value 
of  the  articles  that  belonged  either  to  the  husband  personally,  or  to 
the  husband  and  wife  jointly,  the  jury  must  have  found  that  all  of 
the  property  for  which  they  made  an  award,  which  was  included  in 
the  verdict  of  $2,000,  was  the  property  of  the  plaintiff,  and  that 
the  defendant  had  failed  to  sustain  that  burden  by  the  testimony 
before  them. 

It  seems  to  me,  however,  that  the  verdict  was  larger  than  the  record 
justified.  The  court  charged  that  the  plaintiff  could  not  recover 
more  than  the  value  claimed  in  the  bill  of  particulars.  The  value 
claimed  in  the  bill  of  particulars  was  |2,905.  In  that  was  included 
a  gold  service  valued  at  $1,500.  Deducting  the  $1,500  allowed  for 
it  in  the  bill  of  particulars,  the  value  of  the  remaining  property,  as 
stated  in  the  bill  of  particulars,  is  $1,405,  and  adding  to  that  sum 
the  value  of  the  gold  service  as  fixed  by  the  testimony  at  $285, 
made  the  total  amount  that  the  plaintiff  was  entitled  to  recover 
$1,694  instead  of  $2,000,  the  verdict  found  by  the  jury. 

We  think,  therefore,  that  the  judgment  should  be  reversed  and 
a  new  trial  ordered,  unless  the  plaintiff  stipulates  to  reduce  the  judg- 
ment to  the  sum  of  $1,694  and  interest  thereon  from  May  7,  1889. 
Upon  the  plaintiff's  making  this  stipulation,  the  judgment  as  modi- 
fied thereby  is  affirmed,  without  costs  of  this  appeal. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  with  costs  to  appellant  to 
abide  event,  unless  plaintiff  stipulates  to  reduce  judgment  to  $1,694 
and  interest  thereon  from  May  7,  1889,  in  which  case  judgment  as 
so  modified  aflirmed,  without  costs  of  appeal. 


Digitized  by  VjOOQIC 


ALLENTOWN  ROLLING  MILLS  v.  DWYER.     101 

App.  Div.]  First  Department,  February  Term, 


The  Allentown  Rolling  Mills,  Appellant,  v.  Thomas  Dwyer, 

Respondent. 

Beference  —  when  a  lang  account  is  not  involved — review  of  a  denial  of  a  motion 

to  refer. 

Where  a  complHint  states  four  causes  of  action,  one  to  recover  a  definite  sum 
alleged  to  be  due  upon  a  contract  made  by  the  plaintiff  with  the  defendant,  and 
the  others  to  recover  damages  resulting  from  the  defendant's  alleged  breach  of 
the  contract,  the  fact  that  the  items  which  go  to  make  up  the  alleged  damages 
occasioned  by  the  breach  are  numerous  does  not  make  the  action  one  upon  an 
account  and,  therefore,  referable;  and  the  defendant,  who  by  his  answer  presents 
the  general  issue  as  to  all  the  causes  of  action,  is  entitled  to  a  trial  by  jury. 

It  is  only  in  a  very  exceptional  case  that  the  Appellate  Division  will  review  the 
discretion  of  the  court  below  in  refusing  to  refer  the  issues  in  a  common-law 
action. 

Appeal  by  the  plaintiff,  The  Allentown  Rolling  Mills,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  23d  day  of  December,  1897,  denying  its  motion  to  refer  the 
issues  in  the  action. 

John  Brooks  Leavitt^  for  the  appellant. 

Charles  J,  Hardy ^  for  the  respondent. 

Inoraham,  J. : 

The  plaintiff  has  appealed  from  an  order  denying  an  application 
made  by  it  to  refer  the  issues  in  this  action  to  a  referee  for  trial,  and 
urges  in  support  of  its  appeal  that  the  court  below  erroneously 
applied  the  decisions  of  the  Court  of  Appeals  as  to  the  character  of 
actions  which  the  courts  have  the  power  to  refer.  This  question  is 
one  that  has  been  much  discussed  in  this  State  in  view  of  the  pro- 
vision of  the  State  Constitution  of  1777,  that  "  trial  by  jury  in  all 
cases  in  which  it  hath  heretofore  been  used  in  the  colony  of  New 
York,  shall  be  established  and  remain  inviolate  forever"  (§  41), 
which  has  been  continued  in  all  the  revisions  of  our  Constitution 
since  that  time.  The  latest  case  in  which  the  Court  of  Appeals  has 
discussed  the  question  is  that  of  Sleek  v.  C,  F,  c6  /.  Co,  (142  N.  Y. 
236).     All  the  former  cases  were  reviewed  in  tlie  very  able  dis- 
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cussion  of  the  question  in  the  opinion  of  the  court  and  the  dissent- 
ing opinion  of  tlie  chief  judge,  and  we  think  the  case  clearly 
settles  the  rule  which  is  to  be  applied  in  applications  of  this  charac- 
ter. The  conclusion  to  which  the  court  arrived  is  stated  by  Judge 
Earl  as  follows :  "  If  the  plaintiff  brings  his  action  upon  a  long 
account,  then  it  is  such  as  was  referable  prior  to  1777,  and  as  the 
examination  of  a  Icfng  account  is  required  on  his  side,  the  defendant 
cannot  defeat  a  reference  by  anything  he  may  set  up  in  his  answer 
by  virtue  of  the  statutes  allowing  set-offs  and  counterclaims.  If  the 
plaintiff's  cause  of  action  be  upon  contract  for  a  definite  sum  of 
money,  or  for  damages,  ex  contractu^  and  his  cause  of  action  be  not 
gainsaid  by  the  defendant,  and  the  defendant  sets  up  a  counterclaim 
which  requires  the  examination  of  a  long  account,  then  the  case  is 
such  as  would  have  been  referable  under  the  act  of  1768.  But  if  in 
such  actions  the  plaintiff's  cause  of  action  be  disputed,  then  a  case  is 
presented  which,  prior  to  1777,  gave  the  parties  the  absolute  right  to 
jury  trial,  and  that  right  cannot  be  taken  away  or  destroyed  by  any- 
thing which  the  defendant  may  set  up  in  his  answer."  This  view 
was  strenuously  combatted  by  the  dissenting  opinion,  but  as  it 
received  the  assent  of  a  majority  of  the  court,  it  is  the  rule  whicli, 
I  think,  we  are  obliged  to  follow. 

An  examination  of  the  complaint  in  this  case  shows  that  it  alleges 
causes  of  action  \vhich  are  within  the  class  in  which  the  defendant 
had  a  right  to  a  trial  by  jury.  The  action  is  brought  to  recover 
upon  a  contract,  whereby  the  plaintiff  agreed  to  furnish  to  the 
defendant  all  the  met4il  work  for  the  light  and  fog  signal  house  at 
Spring  Point  Ledge,  Portland  harbor.  Me.,  in  accordance  with  the 
specifications  for  the  building  of  such  lighthouse,  which  specifica- 
tions are  made  a  part  of  the  contract,  for  a  specific  sum  of  money, 
with  a  certain  time  fixed  in  the  contract,  and  with  a  provision  that 
should  the  defendant  be  subjected  to  a  penalty  under  the  terms  of 
his  contract  for  delay  in  the  erection  and  completion  of  the  said 
lighthouse,  then  the  plaintiff  would  be  responsible  for  so  much  of 
said  penalty  as  should  be  caused  by  a  failure  on  its  part  to  do  the 
work  which  it  agreed  to  do  within  the  time  specified,  and  in  such 
event  the  total  of  such  amount  was  to  be  deducted  by  the  defendant 
from  the  payment  to  be  made  by  him  to  the  plaintiff  under  the 
terms  of  the  contract. 
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The  complaint  alleges  four  separate  causes  of  action.  The  first  is 
to  recover  the  balance  unpaid  of  the  sum  provided  for  by  the  con- 
tract to  be  paid  to  the  plaintiff  for  the  performance  of  the  contract. 
The  second  cause  of  action  was  to  recover  damages  sustained  by  the 
plaintiff  because  of  the  failure  of  the  defendant  to  have  the  ledge 
upon  which  the  lighthouse  was  to  be  constructed  properly  leveled, 
as  he  had  agreed  to  in  his  contract.  The  third  cause  of  action  was 
to  recover  for  the  damages  sustained  by  the  plaintiflE  because  of  the 
delay  in  the  completion  of  the  contract  arising  by  reason  of  the  fail- 
ure of  the  defendant  to  have  the  ledge  upon  which  the  lighthouse 
was  to  be  built  properly  leveled,  as  in  the  second  cause  of  action. 
The  fourth  cause  of  action  was  to  recover  }f;112  for  demurrage  on 
two  scows,  paid  by  the  plaintiff  at  the  defendant's  request,  and  $8  for 
insurance  on  certain  of  the  materials  used  in  the  contract. 

A  bill  of  particulars  was  furnished  by  the  plaintiff  setting  forth 
the  items  of  the  fourth  cause  of  action.  As  to  the  first  cause  of 
action,  the  amount  payable  under  the  contract  was  stated,  with  one 
cash  payment  credited.  Under  the  second  cause  of  action  there. was 
a  statement  of  items  of  material  and  labor  for  replacing  the  lower  part 
of  a  caisson  which  was  destroyed,  consisting  of  seven  items  aggregat- 
ing $1,942.89.  The  third  cause  of  action  was  for  a  delay  of  eighty- 
four  days  at  $10  per  day,  and  the  fourth  cause  of  action  consisted  of 
two  items  —  $8  insurance,  and  $112  for  demurrage. 

AVe  have  thus  an  action  brought  to  recover,  upon  several  causes  of 
action,  a  definite  sum  of  money  under  a  contract,  and  for  damages 
for  a  breach  by  the  defendant  of  his  contract  with  the  plaintiff ;  and 
while  the  cause  of  action  to  recover  damages  for  the  breach  of  the 
contract  consists  of  several  items  of  damage,  the  cause  of  action  is 
entire,  and  is  not  upon  an  account.  The  cause  of  action  involved 
here  is  to  recover  the  damage  sustained  by  a  breach  of  a  contract 
by  the  defendant,  and  the  fact  that  the  items  going  to  make  up  the 
amount  of  damage  that  the  plaintiff  sustained  are  numerous,  does 
not  change  the  character  of  the  action.  There  is  one  contract 
made  by  tlie  defendant  which  it  is  alleged  he  has  broken.  The 
amount  which  he  is  liable  for  is  the  amount  of  damage  that  the  plain- 
tiff sustained  in  consequence  of  that  breach ;  and  the  fact  that  the 
items  which  go  to  make  up  such  damage  are  numerous  does  not 
make  the  action  one  upon  an  account.     As  to  the  other  three  causes 
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of  action  there  is  nothing  in  any  of  them  in  the  nature  of  an  account. 
The  answer  of  tlie  defendant  admits  the  contract,  but  denies  the 
breach.  It  denies  the  performance  of  the  contract  by  the  plaintiff, 
and  that  there  is  anything  due  to  the  plaintiff  under  it.  It  admits 
that  the  plaintiff  expended  eight  dollars  for  insurance  on  the  cement, 
and  denies  the  other  allegations  constituting  the  fourth  cause  of 
action,  and  sets  up  certain  counterclaims.  The  defendant,  therefoi-e, 
substantially  denies  the  allegations  of  the  complaint  as  to  the  four 
causes  of  action,  and  raises  the  general  issue  as  to  those  causes  of 
action  ;  and  upon  the  issues  thus  raised  the  defendant  is  entitled  to 
a  trial  by  jury. 

We  think,  therefore,  that  the  court  was  clearly  right  in  holding 
that  the  action  was  not  one  wliich,  in  its  nature,  was  referable.  It 
is  proper,  however,  that  we  should  again  state  that  it  is  a  very  excep- 
tional case  which  would  justify  us  in  reviewing  the  exercise  of  tlie 
discretion  of  the  court  below  in  refusing  to  refer  .the  issues  in  an 
action.  The  trial  by  jury  in  a  common-law  action  is,  under  our 
system,  the  normal  method  of  settling  the  issues  of  fact.  The  court 
is  only  justified  in  ordering  a  reference  in  such  an  action  where  it 
clearly  a])pears  that,  in  consequence  of  tlie  nature  of  the  proof 
necessary  to  sustain  the  plaintiff's  cause  of  action,  a  trial  by  jury  is 
not  practicable ;  or  when  the  plaintiff's  cause  of  action  is  based 
upon  an  account  involving  many  distinct  items,  each  of  which  has 
to  be  proved  ;  and  where  it  is  impracticable  for  a  jury  to  scrutinize 
the  evidence  offered  to  establish  eacli  particular  item  of  the  account. 
Where  an  action  is  brought  to  recover  for  goods  sold  and  delivered, 
whicli  include  many  separate  sales  at  different  times,  each  one  of 
them  must  be  proved,  and  the  value  of  the  goods  sold  ascertained, 
it  is  quite  apparent  that  a  trial  by  jury  would  be  impracticable,  as  it 
-would  be  impossible  for  the  jury  to  carry  in  their  minds  the  evi- 
dence as  to  the  sale  and  delivery  of  each  particular  lot  of  goods 
sold  and  the  value  thereof.  Many  other  instances  could  be  adduced 
of  a  cause  of  action  which  involves  the  examination  of  an  account, 
with  the  proof  of  many  items,  when  each  item  must  be  proved  as  a 
separate  fact ;  but  where  one  of  the  parties  to  an  action  insists  upon 
the  right  to  have  his  case  tried  in  the  ordinary  way  by  a  jury,  the 
trial  court  should  not  refuse  sucli  a  trial  and  insist  upon  sending  the 
case  to  a  referee,  unless  it  clearly  appears  that,  because  of  the  nature 
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of  the  proof  required  to  sustain  the  plaintiff's  cause  of  action,  such 
a  trial  is  impracticable.  If,  upon  the  submission  of  that  question  to 
the  trial  court,  that  court  determines  that  a  trial  by  jury  is  not  imprac- 
ticable, we  would  not  be  justified  in  reversing  its  decision,  except 
in  a  plain  case  where  we  can  see  that  a  trial  before  a  jury  would 
require  the  submission  to  the  jury  of  questions  which  it  would  be 
impracticable  for  them  to  determine.  Irrespective  of  the  power  of 
the  court  to  grant  the  application  made,  there  is  not  presented  in 
this  case  such  a  condition  as  would  justify  us  in  saying  that  it 
appears  that  any  diflSculty  will  be  presented  in  trying  the  questions 
before  a  jury. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements 


Henry  J.  S.  Hall  and  Others,  as  Executors,  etc.,  of  William  H. 
Hall,  Deceased,  Respondents,  v,  Rafala  S.  Beston,  Trading 
under  the  Name  of  R.  S.  Beston  &  Co.,  Appellant. 

A  written  sealed  lease  —  a  prior  parol  promise  by  the  landlord  to  make  repairs  is 
merged  in  it  —  a  promise  during  the  temt  to  repair  if  the  tenant  would  remain 
is  without  consideration. 

An  oral  agreement,  made  prior  to  the  execution  of  a  written  lease,  under  seal,  for 
five  years,  containing  no  covenant  binding  the  landlord  to  repair,  and  appar- 
ently on  its  face  embracing  the  entire  understanding  of  the  parties  to  it,  by 
the  terms  of  which  oral  agreement  the  landlord  undertakes  to  make  certain 
repairs  during  the  term,  must  be  deemed  to  have  been  merged  in  the  lease,  and 
cannot,  in  an  action  brought  to  recover  rent  due  under  the  lease,  in  which  the 
tenant  sets  up  the  breach  of  this  oral  agreement  as  a  counterclaim  or  defense, 
be  proved  by  the  tenant  as  an  independent  collateral  promise. 

A  promise  by  the  landlord,  made  during  the  term  and  when  the  tenant  threat- 
ened to  rernqye  from  the  premises,  that  if  he  would  remain  the  landlord  would 
make  the  repairs  in  question,  is  not  enforcible,  there  bein^  no  consideration 
to  support  it. 

App.  Div.— Vol.  XXVI.         14 
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Appeal  by  tlie  defendant,  Rafala  S.  Beaton,  trading  under  tiie 
name  of  R.  S.  Beston  &  Co.,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  4th  day  of  Febrnary,  1897,  as  of  the 
27th  day  of  April,  1896,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  New  York  Trial  Term  before  the  court  without 
a  jury. 

Isaac  N.  MilUr^  for  the  appellant. 

John  3f,  Bowers,  for  the  respondents. 

Ingraham,  J. : 

The  action  was  brought  to  recover  the  rent  due  by  the  defendant 
under  a  lease  between  the  plaintiifs'  testator  and  the  defendant. 
The  complaint  alleged  the  making  of  the  lease ;  that  the  defendant 
had  not  paid  the  rent  for  the  months  of  May,  June,  July,  August, 
September,  October,  November  and  December,  1895,  aggregating 
fi>  1,600,  except  the  sum  of  $450,  paid  on  account,  leaving  a  balance 
of  $1,150  due  and  unpaid.  The  answer  admits  the  making  of  the 
lease ;  denies  that  the  rent  is  unpaid,  and  alleges  as  a  separate  answer 
and  defense,  and  by  way  of  counterclaim,  an  agreement  between 
the  plaintiffs'  testator  and  the  defendant,  in  consideration  of  which 
the  lease  in  the  complaint  was  signed,  whereby  the  plaintiffs'  testator 
agreed  to  make  certain  repairs  in  the  cellar  and  upon  the  roof,  and 
to  abate  a  nuisance  occasioned  by  defective  drainage  of  said  cellar; 
that  the  plaintiffs'  testator  failed  to  carry  out  that  agreement,  and 
that  thereupon  the  plaintiffs'  testator  broke  the  covenant  in  the 
lease  contained  that  the  lessee  sliould  have,  hold  and  enjoy  the  said 
demised  premises.  The  damage  to  the  defendant  in  consequence  of 
the  failure  to  keep  such  agreement  is  alleged  to  be  the  sum  of 
$5,000,  and  judgment  is  demanded  against  the  plaintiffs  for  that 
amount.  The  plaintiffs'  reply  denied  every  allegation  in  the  answer 
constituting  a  counterclaim.  The  case  came  on  to  be  tried  at  a  Trial 
Term  of  the  court,  a  jury  being  waived  and  the  case  was  thus  tried 
before  the  court  without  a  jury.  The  court  found  the  making  of 
the  lease,  the  default  in  the  payment  of  the  rents  and  that  the 
amount  due  was  $1,150,  and  judgment  was  thereupon  entered  in 
favor  of  the  plaintiffs  for  that  amount,  with  costs. 
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The  trial  seems  to  have  been  somewhat  informal.  The  making 
of  the  lease  was  admitted  by  the  answer,  and  it  was  also  proved  by 
the  subscribing  witness.  It  is  true  he  testified  that  he  did  not  remem- 
ber who  signed  the  defendant's  name  to  it,  but  he  proved  his  own 
signature.  The  objection  to  the  lease  was  that  it  was  not  identified 
—  not  that  it  was  not  sufficiently  proved.  The  objection  was  clearly 
bad  ;  and  as  no  other  objection  was  taken  no  other  can  be  considered 
on  appeal. 

The  husband  of  the  defendant  was  called  as  a  witness.  He  testi- 
fied that  he  was  the  agent  and  attorney  for  the  defendant,  and 
was  then  asked  as  to  the  condition  of  the  premises  at  the  time  of 
the  lease.  That  was  objected  to.  Counsel  for  the  defendant  then 
made  an  offer  of  proof,  and  in  the.  absence  of  any  other  statement  in 
the  record  it  must  be  considered  that  this  offer  contained  a  state- 
ment of  the  facts  which  it  was  claimed  would  prove  the  defense  set 
lip  in  the  answer.  That  offer  was  to  prove  that  before  the  execu- 
tion of  the  lease  the  lessor  undertook  and  agreed  to  make  the  cellar 
water  tight  so  that  it  would  be  available  for  the  purposes  for  which 
the  defendant  desired  it ;  that  he  attempted  to  do  so  and  did  not 
succeed ;  that  the  defendant  notified  the  lessor  that  he  considei-ed 
the  covenant  and  agreement  broken  and  that  she  should  move ;  that 
plaintiff  then  made  a  new  contract  with  her,  and  agreed  that  if  she 
would  remain  he  would  put  the  cellar  in  repair  so  that  it  should  l;e 
available  to  her  for  the  purposes  for  which  she  wanted  it ;  that  on 
these  conditions  she  did  so  remain  ;  that  Mr.  Hall  again  attempted  to 
fix  it  repeatedly,  but  that  the  water  continued  to  come  into  the 
cellar  and  filled  it  to  such  an  extent  that  it  was  unavailable  for  the 
purposes  for  which  the  defendant  wished  it,  and  that  by  reason  of 
this  failure  the  defendant  was  greatly  damaged  and  injured  as  stated 
in  the  answer.  These  were  the  only  facts  that  tlie  defendant  offered 
to  prove.  Counsel  for  the  defendant  subsequently  made  the  claim 
"  that  there  was  a  defect  in  the  construction  of  the  building,  and 
that  these  repairs  were  substantial  and  lasting  and  of  a  general 
nature,  and  that  there  was  a  covenant  for  quiet  enjoyment  which 
was  broken,  we  not  being  able  to  use  this  at  all."  The  court  then 
asked  the  counsel  for  the  defendant  whether  the  statements  wliich 
he  alleged  were  made  by  the  landlord  were  oral  or  in  writing. 
Counsel  replied  that  the  statements  were  oral.     The  court  then 
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asked  whether  the  understanding  had,  after  the  lease  was  made,  was 
founded  on  any  new  and  independent  consideration,  or  any  consid- 
eration other  than  the  promise  of  the  tenant  to  remain.  To  that 
the  counsel  for  the  defendant  said :  "  The  promise  of  the  tenant  to 
remain  ;  he  was  about  to  remove."  The  Court :  "That  was  the  sole 
Cdiisideration ? "  Counsel  for  the  defendant:  "Was  the  consid- 
eration." The  court  then  said  :  "  I  will  consider  your  offer.  If  I 
decide  against  you,  the  case  is  finished.  If  I  decide  in  your  favor, 
you  will  go  on  with  your  testimony  to-morrow  morning."  To  that 
statement  of  the  court  no  objection  was  made,  and  counsel  must  be 
held  to  have  acquiesced  in  this  method  of  terminating  the  trial.  The 
question  for  the  court  then,  was  whether  the  facts  stated  in  the  offer 
would  prove  either  the  defense  or  the  counterclaim  set  up  in  the 
answer.  The  following  statement  then  appears  in  the  case  :  "  The 
amount  due  on  the  lease  is  one  thousand  one  hundred  and  fifty  dol- 
lars, and  the  interest  is  forty-four  dollars  and  forty-eight  cents,  mak- 
ing one  thousand  one  hundred  and  ninety-four  dollars  and  forty- 
eight  cents."  To  that  no  objection  was  made  by  either  of  the  counsel, 
and  it  must  be  held  to  be  a  conceded  fact.  Subsequently,  and  on 
the  next  morning,  the  court  sustained  the  objection  to  the  testimony 
offered,  and  to  that  decision  of  the  court  the  defendant  excepted. 
The  sole  question  upon  this  appeal  is  wliether  the  facts  alleged  in 
the  offer  would  constitute  the  defense  to  the  action  or  the  counter- 
claim set  up  in  the  answer. 

The  lease  is  under  seal,  dated day  of  April,  1893.    By  it  the 

landlord  leased  to  the  defendant  the  store  No.  243  Greenwich  street, 
in  the  city  of  New  York,  for  the  term  of  five  years  from  the  let 
day  of  May,  1893,  at  the  yearly  rent  or  sum  of  $2,000  for  the  first 
year  and  $2,400  per  year  for  the  remaining  years,  and  the  defend- 
ant covenanted  to  pay  that  rent  and  the  charge  for  Croton  water. 
There  was  no  covenant  in  the  lease  that  either  party  would  make 
any  repairs,  but  the  defendant  covenanted  that  she  would  quit  and 
surrender  the  premises  at  the  expiration  of  the  term  demised  in  as 
good  state  and  condition  as  reasonable  use  and  wear  thereof  would 
permit,  damages  by  the  elements  excepted,  and  there  was  a  covenant 
on  behalf  of  the  landlord  of  quiet  enjoyment. 

The  court  delivered  an  opinion  upon  sustaining  the  objection  to 
the  evidence  offered,  holding  that  the  defects  in  the  cellar,  if  such 
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there  were,  existed  before  the  hiring,  and  that  the  tenant  was  aware 
of  them,  and,  presumably,  took  the  premises  for  better  or  worse ; 
that  the  second  promise  was  without  consideration  and  unenf orcible ; 
that  the  prior  negotiations  were  merged  in  the  written  instrument ; 
tliat  the  rights  and  duties  of  the  parties  were  to  be  determined  by 
that  instrument,  and  that  this  promise  to  repair,  not  contained  in  the 
lease,  was  not  an  independent  collateral  promise. 

We  think  that  the  court  was  clearly  right  in  the  determination  of 
this  question  for  the  reasons  stated  upon  sustaining  the  objection  to 
the  evidence.  It  was  not  alleged  in  the  answer,  nor  did  the  defend- 
ant offer  to  prove,  that  she  did  not  actually  occupy  the  premises 
dnring  the  term  for  which  the  rent  was  unpaid,  nor  that  she  ever 
surrendered  or  offered  to  surrender  the  leased  premises.  The 
answer  alleges  that  she  was  unable  to  occupy  the  cellar,  which  was 
a  comparatively  unimportant  part  of  the  demised  premises. 

We  think,  therefore,  upon  the  whole  case,  that  the  judgment 
appealed  from  should  be  affirmed  for  the  reasons  stated  in  the 
opinion  of  the  trial  judge,*  with  costs. 

Van  Brunt,  P.  J.,  Barrett,  Eumsey  and  McLaughlin,  JJ.,. 
concurred. 

Judgment  affirmed,  with  costs. 

*McAdam.  J.: 

The  executors  of  William  H.  Hall  sue  to  recover  rent  due  upon  a  sealed  lease 
of  premises,  248  Greenwich  street,  demised  for  five  years,  from  May  1, 1898,  at  a 
specified  rental.  The  defense  is  that  the  lease  was  signed  in  consideration  of  a 
promise  by  the  testator  to  make  certain  permanent  repairs  to  the  cellar,  and  that 
during  the  term  the  promise  was  renewed.  Both  promises  were  oral.  The  only 
consideration  alleged  is  the  execution  of  the  lease  and  the  defendant's  promise 
not  to  remove.  The  defects  of  the  cellar,  if  such  they  were,  existed  before  the 
hiring;  the  tenant  was  aware  of  them,  and  presumably  took  the  premises  for 
better  or  for  worse.  (Bloomer  v.  Merrill,  1  Daly,  485.)  The  second  promise  is 
clearly  without  consideration  and  unenf  orcible.  {Oottsbei'ger  v.  Radway,  2  Hilt. 
342;  Speckela  v.  Sax,  1  E.  D.  Smith,  258.)  In  legal  contemplation  the  mutual  pro- 
visions of  the  lease  formed  its  only  consideration.  This  brings  us  to  the  vital  ques- 
tion whether  what  is  alleged  to  have  been  said  as  to  repairs  prior  to  the  execution 
of  the  lease  was  merged  in  it,  or  amounts  to  an  independent  collateral  agreement^ 
which,  though  oral,  is  provable  without  impairing  the  rule  that  written  instru- 
ments, which  apparently  contain  the  entire  agreement  of  the  parties,  are  not  to 
be  varied  or  enlarged  either  in  their  terms  or  legal  effect  by  oral  evidence.  The 
settled  rule  is  that  where,  upon  the  inspection  of  a  contract,  it  appears  to  contain 
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Henry  P.  Kikkham,  Appellant,  v.  The  Bank  of  America, 

Respondent. 

Payment  of  a  draft  —  liability  of  a  bank  in  ccUecting  a  draft  for  a  customer  —  effect 
of  the  acceptance,  by  its  agent,  of  the  dratoee's  draft  upon  a  t?itrd person. 

Where  the  agent  of  a  bank  in  which  a  draft  has  been  deposited  for  collection 
surrenders  the  draft  to  the  drawee  and  accepts  a  draft  for  its  amount,  drawn  by 
the  drawee  upon  a  third  person,  the  first-mentioned  draft  is  thereby  paid,  the 
presumption  being  that  the  drawee's  draft  was  accepted  in  payment  of  the 
draft  received  for  collection;  in  any  event,  the  collecting  bank  is  bound  either 
to  return  to  its  customer  the  draft  received  for  collection,  properly  protested, 
so  as  to  charge  the  drawer,  or  to  pay  him  the  money. 

Patterson,  J.,  dissented. 

A  bank  which  receives  from  a  customer  a  draft  for  collection  is  liable  for  a  loss 
occasioned  by  the  acts  of  its  correspondents  or  other  agents  selected  by  it  to 
effect  the  collection. 

The  effect  of  a  collecting  bank  in  such  a  case  having  notified  its  customer  that  a 
draft  left  with  it  for  collection  was  paid,  and  having  credited  the  customer  in 
its  account  with  him  with  the  amount  thereof,  and  for  a  long  time  thereafter 
having  acted  upon  the  theory  that  the  customer  was  entitled  to  regard  the 
draft  as  paid,  considered. 

Appeal  by  the  plaintiflF,  Henry  P.  Kirkham,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  tlie  office 
of  the  clerk  of  the  county  of  New  York  on  the  21st  day  of  June, 
1897,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Special  Term. 

the  entire  engagement  of  the  parties,  and  to  define  the  object  and  measure  the 
extent  of  such  engagement,  it  constitutes  and  is  presumed  to  contain  the  whole 
contract.  {Eighmie  v.  Taylor,  08  N.  Y.  288;  Engelhorn  v.  Reitlinger,  122  id.  76.) 
The  court,  in  the  case  last  cited,  said:  *'  All  prior  and  contemporaneous  nego- 
tiations and  oral  promises  in  reference  to  the  same  subject  are  merged  in  the 
written  contract,  and  the  rights  and  duties  of  the  parties  are  to  be  determined  by 
that  instrument."  The  principle  has  been  frequently  applied  to  leases  and  other 
writings.  {Wilson'^.  Deen,  74  N.  Y.  533  ;  cited  and  approved  in  House  v.  WalrJi, 
144  id.  418:  Marsh  v.  McNair,  99  id.  174;  Tfiomas  v.  Scutt,  127  id.  133.)  To  hold 
that  a  promise  to  repair,  not  contained  in  a  lease,  is  an  independent  collateral 
agrcM^ment,  would  not  only  deprive  the  plaintiffs  of  all  protection  of  the  rule 
stated,  but  impair  its  object  and  put  landlords  almost  at  the  mercy  of  tenants. 
The  lessor,  careful  to  reduce  his  agreement  to  writing,  has  since  departed  this 
life,  and  there  are  no  means  of  contradicting  any  evidence  of  oral  promises  which 
the  defendant  may  offer.    If  there  is  any  eflicacy  in  the  old  rule  it  ought  to  be 
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Ernest  Luce^  for  the  appellant. 

Charles  E.  Ru^hnore^  for  the  respondent. 

IngrahaM;  J. : 

The  complaint  in  this  action  alleges  that  during  and  previous  to 
the  month  of  November,  1890,  plaintiff  was  a  depositor  of  the 
defendant ;  that  on  or  about  the  25th  day  of  October,  1890,  one 
George  K.  Kirkham,  the  plaintiff's  partner  in  business,  received 
from  one  Blanchard  a  sight  draft  for  the  sum  of  $3,120,  drawn  by 
said  Blanchard,  as  president  of  a  corporation  known  as  the  Inter- 
state Investment  Company,  upon  the  Bank  of  South  Hutchinson,  of 
South  Hutchinson,  Kans.,  a  financial  institution  doing  a  general  bank- 
ing business  ;  that  the  said  draft  was  indorsed  payable  to  this  plain- 
tiff, or  to  his  order,  and  delivered  to  him  by  said  George  K.  Kirk- 
ham, and  deposited  by  plaintiff  with  the  defendant  for  collection, 
and  tlie  amount  of  said  draft  was  thereupon  entered  by  the  defend- 
ant in  the  plaintiff's  pass  book  as  a  draft  deposited  for  collection  ; 
that  thereupon  the  defendant  forwarded  the  said  draft  to  its  agent 
and  correspondent,  the  Boatmen's  Bank  of  St.  Louis,  an  incorpo- 
rated financial  institution  doing  a  general  banking  business  at  St. 
Louis,  Mo.,  which  in  turn  forwarded  the  draft  to  its  agent  and  cor- 
respondent, the  First  National  Bank  of  Hutchinson,  Kans. ;  that  the 
said  draft  was  presented  by  the  said  First  National  Bank  of  Hutchin- 
son to  the  Bank  of  South  Hutchinson,  whereon  it  was  drawn,  and 
was  accepted  by  it ;  that  thereupon  the  said  First  National  Bank  of 

enforced  to  protect  the  estate  from  dangers  resulting  from  unreliability  of  memory 
of  conversations  long  since  passed.  To  bring  a  case  within  the  rule  admitting  parol 
evidence  to  complete  an  entire  agreement  of  which  a  writing  is  only  a  part  the  writ- 
ing must  appear  on  inspection  to  be  an  incomplete  contract.  {Can  v.  Pimnix  B. 
Co.,  134  N.  Y.  78;  Thomas  v.  Scutt,  svpra.)  The  reverse  of  that  appears  here.  The 
obligation  of  a  landlord  to  repair  rests  solely  upon  express  covenant.  ( Witty  v. 
Matthetcs,  52  N.  Y.  512.)  The  lease,  which  is  one  the  statute  requires  to  be  in 
writing,  appears  to  have  been  carefully  drawn,  and  was  executed  wuth  every 
formality.  It  contains  mutual  covenants,  and  there  is  no  apparent  reason  why 
every  other  promise  should  have  been  put  in  and  this  one  left  out.  In  The  May(/r 
V.  Price  (5  Sandf.  542)  the  tenant  undertook  in  like  manner  to  prove  that  the  land- 
lord, contemporaneously  with  the  execution  of  the  lease,  agreed  to  make  certain 
repairs,  and  the  court  (at  p.  550)  said:  "  The  lease  is  an  instrument  apparently 
perfect  in  itself,  and  purports  to  contain  the  agreement  of  each  party.  There 
are  no  ambiguities  in  the  terms  of  the  lease,  requiring  explanations  to  make  it 
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Hutchinson  surrendered  the  said  draft  to  the  said  Bank  of  Soutli 
Hutchinson  and  consented  to  receive,  and  did  receive,  payment  of 
the  said  draft,  not  in  cash,  but  by  a  certain  demand  check,  drawn 
by  the  said  Bank  of  South  Hutchinson  to  the  order  of  the  Boat- 
men's Bank  upon  the  Merchants'  Exchange  National  Bank  of  the 
city  of  New  York  for  the  amount  of  said  draft,  less  the  then  cur- 
rent rate  of  exchange  on  New  York  ;  that  on  or  about  the  3d  day 
of  November,  1890,  the  defendant  notified  the  plaintiff  that  the 
said  draft  had  been  paid,  and  thereupon  the  defendant  entered  tlie 
amount  of  the  said  draft  in  the  pass  book  of  the  plaintiff  as  a  cash 
deposit  item  and  as  an  amount  on  deposit  with  it  to  the  credit  of 
the  plaintiff;  that  the  check,  drawn  by  the  Bank  of  South  Hutchin- 
son on   the   Merchants'  Exchange   National   Bank  of  the  city  of 

intelligible.  In  such  a  case  it  cannot  be  shown  that  there  was  a  promise  of  either 
party  different  from  or  in  addition  to  those  contained  in  the  executed  contract  " 
To  the  Siime  effect  are  Mayer  v.  MoUer  (1  Hilt.  491);  Howard  v.  Thomas  (12  Ohio 
St.  201).  In  Post  V.  Vetter  (2  E.  D.  Smith,  248)  the  same  principle  is  reiterated, 
with  the  qualification  that  such  a  promise  made  during  the  term,  founded  on  a 
new  consideration,  may  be  proved.  The  cases  relied  upon  by  the  defendant  are 
distinguishable  either  by  the  fact  that  they  refer  to  agreements  not  required  to 
be  in  writing  or  to  a  different  state  of  facts.  In  Chapin  v.  Dobson  (78  N.  Y. 
74)  the  plaintiff  was  allowed  to  prove  a  warranty  on  a  sale  as  collateral  to  the 
principal  contract.  In  ClenigJuin  v.  McFarland  (11  N.  Y.  Supp.  719)  the  oral 
agreement  was  to  put  the  premises  in  repair  before  the  commencement  of  the 
term,  and  as  a  condition  precedent  to  the  operation  of  the  lease.  So,  in  Mann  v. 
Nunn,  (43  L.  J.  C.  L.  [N.  S.]  241),  the  agreement  was  to  put  an  unfinished  house  in 
a  state  fit  for  habitation  before  the  commencement  of  the  term.  In  the  Clenighaa 
case  the  court  recognizes  the  distinction  by  holding  that,  if  the  agreement  had 
been  to  make  repairs  during  the  term,  proof  of  the  oral  agreement  would  have 
been  inadmissible,  and  so  in  the  other  cases  the  promise  held  to  be  collateral  was 
to  do  acts  antecedent  to  the  operation  of  the  demise.  When  the  statute  requires 
the  terms  of  a  contract  to  be  in  writing,  neither  party  will  be  permitted  to  show 
that  it  was  other  or  different  from  what  is  expressed.  {Rouiledge  v.  Worthington 
Co.,  119  N.  Y.  592.)  It  is  a  task  to  reconcile  the  cases  and  get  at  their  distin- 
guishing features,  for  the  question  of  what  constitutes  a  collateral  undertaking 
is  necessarily  close,  and  requires  the  greatest  care  in  enforcing  one  rule  that 
another  equally  important  to  the  administration  of  justice  may  not  be  impaired. 
If  the  answer  had  alleged  that  the  repairs  were  to  be  made  antecedent  to  the 
term,  and  that  their  performance  had  been  postponed  at  the  request  of  the  land- 
lord until  after  it  had  commenced,  there  might  have  been  force  in  the  defendant*s 
contention  that  the  promise  was  collateral  to  the  lease.  For  these  reasons  the 
oral  evidence  was  properly  excluded,  and  the  plaintiffs  are  entitled  to  judgment 
for  $1,194.48. 
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New  York,  was  forwarded  to  the  defendant,  and  when  received 
it  was  presented  for  payment  to  the  said  Merchants'  Exchange 
National  Bank,  and  payment  was  refused  on  the  ground  that  there 
were  not  suflBcient  funds  on  deposit  to  the  credit  of  the  Bank  of 
South  Hutchinson,  and  that  subsequently  the  defendant  canceled  the 
credit  given  to  the  plaintiff  for  the  said  draft  and  refused  to  pay  the 
amount  thereof. 

For  a  second  cause  of  action  the  plaintiff  realleged  the  facts  before 
stated,  and  alleged  that  the  defendant  had  failed  to  return  the  check 
drawn  by  the  Bank  of  South  Hutchinson  upon  the  Merchants' 
Exchange  National  Bank  of  New  York,  and  to  demand  the  draft 
deposited  by  the  plaintiff  with  the  defendant,  and  had  failed  and 
refused  to  have  the  said  draft  protested,  or  to  deliver  to  the  plaintiff 
the  said  draft  so  deposited  with  the  defendant  by  the  plaintiff. 

The  facts  alleged  in  the  complaint  before  referred  to  were  either 
admitted  by  the  answer  or  proved  upon  the  trial.  The  plaintiff  tes- 
tified that  one  Blanchard  was  indebted  under  a  guaranty  to  Mr. 
George  K.  Kirkham,  and  that  he  drew  a  draft  as  president  of  the 
Interstate  Investment  Company  upon  this  South  Hutchinson  bank, 
and  gave  it  in  payment  of  that  indebtedness  to  the  plaintiff,  who  was 
then  acting  as  agent  and  attorney  in  fact  for  George  K.  Kirkham, 
payee  in  the  draft ;  that  the  plaintiff,  acting  under  that  power  of 
attorney,  indorsed  the  draft  and  took  it  personally  to  the  Bank  of 
America,  and  deposited  it  in  the  Bank  of  America ;  that  it  received 
it,  and  plaintiff  asked  the  cashier  if  he  would  place  it  to  his  credit ; 
that  the  cashier  said  no,  he  could  not  do  that,  but  that  he  would 
notify  the  plaintiff  when  the  draft  was  collected,  and  then  would  place 
it  to  the  plaintiff's  credit.  On  November  third  a  postal  card  came  to 
the  plaintiff  from  the  bank  signed  by  the  cashier,  in  which  he  told  the 
plaintiff  to  bring  his  pass  book  to  the  bank  to  have  the  amount  of  this 
draft  placed  to  his  credit.  Upon  taking  the  pass  book  to  the  Bank  of 
America  it  placed  this  amount  to  his  credit.  On  tlie  eighth  or 
ninth  of  November,  subsequently,  the  defendant  informed  the  plain- 
tiff that  the  check  upon  the  Merchants'  Exchange  National  Bank  of 
New  York,  which  had  been  sent  to  them  as  the  check  given  in  pay- 
ment of  the  draft,  was  unpaid,  as  the  New  York  bank  upon  which 
it  was  drawn  had  refused  to  pay  it,  and  nothing  was  then  said  about 
App.  Div.— Vol.  XxVi.        15 
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canceling  the  credit,  the  plaintiflE  merely  promising  that  he  would 
see  the  drawee  of  the  draft  deposited  with  the  defendant,  and  assist 
tlie  defendant  in  any  way  that  he  could.  Subsequently  several  let- 
ters passed  between  the  plaintiflE  and  the  defendant,  the  first  of 
which  was  dated  November  11,  1890,  from  the  defendant  to  the 
plaintiff,  in  which  the  defendant  requested  the  plaintiff  to  call 
upon  the  defendant  with  reference  to  the  collection  of  this 
draft.  Subsequently  plaintiff  wrote  defendant  that  Blanchard  had 
informed  him  that  a  remittance  would  be  made  to  pay  the  drafts 
on  New  York  received  by  the  defendant  or  its  agents.  A  let- 
ter of  November  eighteenth  from  the  defendant  to  the  plain- 
tiff stated  that  no  remittance  had  been  received*  by  the  New 
York  bank  to  pay  the  draft  of  the  Bank  of  South  Hutchinson, 
Kans.,  and  continued:  "We  are  anxious  to  have  a  satisfactory 
adjustment  of  this  matter  made  at  an  early  date  and  beg  to  request 
your  further  efforts  in  whatever  direction  necessary  to  protect  our 
friends  in  St.  Louis."  It  is  quite  apparent  that  up  to  this  time  no 
claim  was  made  that  the  plaintiff  was  responsible  in  any  way  for 
the  failure  of  the  Missouri  bank  to  collect  the  draft  or  that  the 
defendant  had  any  right  to  cancel  the  credit  that  it  had  given  to 
him  as  upon  payment  of  the  draft  deposited  for  collection.  The 
first  notice  that  any  such  claim  was  made  was  contained  in  a  letter 
of  November  25,  1890,  from  the  defendant  to  the  plaintiff,  whereby 
the  plaintiff  was  informed  that  "  we  shall  hold  against  your  account 
the  sum  of  $3,120,  the  amount  of  a  certain  check  made  by  Ben 
Blanchard  and  drawn  on  the  Bank  of  South  Hutchhison,  Kansas." 
On  the  same  day  the  plaintiff  replied  to  that  letter  that  defendant 
had  no  right  to  do  this  and  protested  against  its  doing  it,  stating  that 
he  would  hold  the  bank  responsible.  On  the  same  day  the  plaintiff 
wrote  to  the  defendant  protesting  against  their  refusing  to  pay  a 
check  of  $2,500  upon  his  account  with  tlie  defendant's  bank,  and 
stating  that  he  intended  to  hold  the  bank  responsible  for  the  loss 
sustained.  In  answer  to  that  the  defendant  requested  that  any 
further  communication  that  the  plaintiff  had  to  make  be  made  to 
its  counsel.  Subsequently,  on  November  twenty-sixth,  the  plaintiff 
made  a  demand  for  the  amount  of  the  balance  in  the  defendant's 
bank,  including  tlie  credit  given  upon  this  draft,  which  demand  was 
refused.     There  was  also  introduced  in  evidence  a  letter  written  by 


Digitized  by  VjOOQIC 


KIRKHAM  V.  BANK  OF  AMERICA.  115 


App.  Div.]  First  Department,  February  Term,  1898. 

Blancbard  to  the  defendant  dated  November  20,  1890,  which  con- 
tained a  request  to  the  defendant  to  have  the  Boatmen's  Bank  wait 
eight  or  ten  days  before  proceeding  against  the  Bank  of  South 
Hutchinson  upon  the  draft  given  to  it,  and  a  promise  by  Blancbard 
that  he  would  raise  the  money  and  pay  the  draft.  It  further 
appeared  that  upon  the  books  of  the  defendant  bank  there  was  a 
credit  to  the  plaintiflF  of  this  Kansas  draft  of  $3,120,  and  subse- 
quently a  debit  "  Credited  in  error,  Nov.  3d,  '90,  $3,120." 

For  the  defendant  it  was  proved  that  it  was  the  custom  of  banks 
in  the  United  States,  when  a  draft  is  sent  to  a  bank  outside  of  the 
city  of  New  York  from  a  New  York  city  bank  for  collection,  for 
the  drawee  bank  to  pay  that  draft  upon  itself  by  what  is  called  a 
return  exchange  upon  New  York ;  that  is,  the  drawee  bank  gives  in 
payment  of  the  draft  drawn  upon  it  a  draft  upon  its  New  York 
correspondent  for  the  amount  of  the  draft ;  that  in  some  instances 
such  draft  or  check  is  a  draft  or  check  of  the  drawee  bank,  in  other 
instances,  of  some  other  institution,  and  that  the  New  York 
exchange  is  generally  drawn  to  the  order  of  the  collecting  agent. 
There  was  no  proof  but  that  the  Bank  of  South  Hutchinson  was  sol- 
vent or  that  it  would  not  have  responded  to  a  demand  on  it  for  the 
auionnt  of  its  draft  on  New  York  which  was  unpaid. 

It  will  thus  be  seen  that  tlie  main  facts  are  conceded.  The  plaintiflE 
deposited  a  draft  with  the  defendant  for  collection.  The  defendant 
accepted  the  draft  for  collection,  and  thereby  assumed  the  responsi- 
bility of  a  collecting  agent  to  the  plaintiff.  It  sent  this  draft  to 
its  agent  in  Missouri,  which  adjoins  the  State  of  Kansas,  where 
the  drawee  was  located,  for  collection.  The  draft  was  presented 
to  the  drawee  for  that  purpose ;  was  delivered  to  the  drawee  and 
the  defendant's  agent  accepted  as  payment  a  sight  draft  of  the 
drawee  upon  its  correspondent  in  New  York ;  and,  subsequently, 
upon  receipt  of  information  from  its  agent  that  the  draft  had 
Wen  paid,  the  defendant  credited  the  plaintiff  with  the  pro- 
ceeds of  the  draft  and  notified  the  plaintiff  of  such  credit.  The 
question  is  whether  this  defendant  is  authorized  to  repudiate 
such  credit,  and  to  refuse  to  recognize  this  draft  so  deposited 
for  collection  as  paid,  without  returning  the  draft  so  deposited 
properly  protested,  so  as  to  charge  the  drawer.  It  must  be  con- 
ceded here  that,  upon  the  credit  given  by  the  defendant  to  the 
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plaintiflf,  the  defendant  became  indebted  to  the  plaintiff  to  the 
amount  of  that  deposit.  It  undertook  to  collect  for  the  plaintiff  this 
draft  upon  the  Kansas  bank.  It  forwarded  it  to  its  agent  for  that 
purpose ;  delivered  such  draft  to  the  drawee  and  accepted  in  pay- 
ment of  the  draft  the  drawee's  draft  upon  New  York,  and  adopted 
this  as  a  payment  of  the  draft  deposited  with  it  for  collection.  This 
certainly,  as  between  the  defendant  and  the  drawee  of  the  draft 
deposited  by  the  plaintiff,  was  a  payment  of  the  draft. 

The  legal  obligation  assumed  by  a  bank  receiving  from  a  customer 
a  draft  drawn  by  a  third  party  for  collection  has  been  much  dis- 
cussed, and,  where  there  is  no  express  agreement,  has  resulted  in  con- 
siderable difference  of  opinion.  It  seems,  however,  to  be  now  well 
settled  in  this  State  by  repeated  adjudications  of  the  Court  of 
Appeals.  It  was  the  duty  of  the  defendant  to  present  the  draft  to 
the  bank  upon  which  it  is  drawn  for  payment  (Indig  v.  National 
City  Bank^  80  N.  Y.  103),  and  it  is  liable  for  a  loss  occasioned  by 
the  acts  of  its  correspondents  or  other  agents  selected  by  it  to  effect 
the  collection.  "  In  such  a  case  the  collecting  bank  assumes  the 
obligation  to  collect  and  pay  over,  or  remit  the  money  due  upon  the 
paper,  and  the  agents  it  employs  to  effect  the  collection,  whether 
they  be  in  its  own  banking  house  or  at  some  distant  place,  are  its 
agents,  and  in  no  sense  the  agents  of  the  owner  of  the  paper. 
Because  they  are  its  agents,  it  is  responsible  for  their  misconduct, 
neglect  or  other  default."  {St,  Nicholas  Bank  v.  51  N.  Banh^  128 
N.  Y.  30.)  This  defendant  then  assumed  this  obligation  and  sent  this 
draft  to  its  agent,  the  Boatmen's  Bank  at  St.  Louis ;  and  the  Boat- 
men's Bank  forwarded  the  draft  to  its  agent  at  Hutchinson.  That 
agent  at  Hutchinson  presented  the  draft  to  the  drawee,  in  performance 
of  its  duty,  and  demanded  payment.  At  that  time  the  drawee  of  the 
draft  was  under  no  legal  obligation  to  either  the  plaintiff  or  the 
defendant  or  the  defendant's  agent  to  pay  the  draft.  If  it  had 
refused  to  pay,  no  cause  of  action  would  have  existed  in  favor  of 
either  against  the  Bank  of  South  Hutchinson.  That  bank,  the  drawee 
of  the  draft,  however,  assumed  to  the  defendant  or  its  agents  the 
obligation  to  pay  that  draft,  and  in  pursuance  of  such  obligation  it 
gave  its  sight  draft  on  New  York  payable  to  the  order  of  the  Boat- 
men's Bank  of  St.  Louis,  and  that  was  accepted  by  the  agent,  the 
Boatmen's  Bank,  in  lieu  of  or  as  a  means  of  payment  of  the  draft. 
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It  will  be  noticed  here  that  the  inception  of  any  liability  of  this 
Bank  of  South  Hutchinson,  either  to  the  plaintiff  or  to  the  defend- 
ant or  its  agents  was,  by  the  delivery  of  this  draft  upon  New  York, 
as  a  payment  of  the  draft  upon  it.  It  agreed  to  honor  the  draft, 
and  gave  to  the  defendant's  agent  its  draft  on  New  York,  and 
having  given  that  draft  on  New  York,  it  became  liable  to  pay  that 
draft  in  case  its  correspondent  in  New  York  failed  or  refused  to  pay 
it ;  and  the  defendant  or  its  agent,  by  the  acceptance  of  this  draft 
on  New  York,  thus  obtained  an  obligation  which,  but  for  such 
acceptance  it  would  not  have  had,  namely,  the  liability  of  the  Bank 
of  South  Hutchinson  to  pay  the  amount  of  the  draft.  In  considera- 
tion of  such  obligation  the  defendant's  agent  delivered  to  the  Bank  of 
South  Hutchinson  the  draft  drawn  on  it,  which  the  Bank  of  South 
Hutcliinson  accepted  and  retained.  By  that  transaction  the  draft 
drawn  on  the  Bank  of  South  Hutchinson,  and  which  had  been 
received  by  the  defendant  for  collection,  was  paid.  No  right  of 
action  then  existed  as  against  the  drawer  of  that  draft ;  certainly 
not  until  the  defendant  or  its  agent  had  in  some  way  repudiated  the 
payment  or  i^eturned  the  obligation  which  it  had  received  from  the 
Bank  of  South  Hutchinson,  and  demanded  back  the  draft  which  it 
had  presented  for  payment  and  in  the  payment  of  which  it  had 
accepted  the  obligations  of  the  Bank  of  South  Hutchinson. 

The  question  as  to  the  effect  of  a  receipt  by  a  creditor  of  a  check 
or  draft  of  a  debtor  in  payment  of  a  debt  has  been  much  discussed, 
but  it  seems  to  be  now  settled  that  the  receipt  of  such  a  check  or 
draft  is  not  a  payment  of  the  debt  unless  there  is  an  express  agree- 
ment to  that  effect,  the  burden  being  upon  the  debtor  to  prove  that 
agreement.  But  in  such  a  case,  where  the  check  or  draft  is  given 
upon  the  incurring  of  the  obligation,  it  is  at  least  pinvia  facie  a 
conditional  payment.  (Story  Prom.  Notes,  §  104;  2  Pars.  Notes  & 
Bills,  157 ;  Dan.  Neg.  Inst.  §  1261.)  It  seems  also  to  be  settled  that 
where,  at  the  time  of  the  incurring  of  an  obligation,  the  debtor 
delivers  to  the  creditor  a  note  or  bill  of  a  third  ])erson  for  the 
indebtedness,  the  presumption  is  that  the  creditor  takes  it  in  pay- 
ment. (Noel  V.  Murray^  13  N.  Y.  171.)  In  this  case,  therefore, 
the  defendant's  agent  having  accepted  this  draft  upon  New  York, 
upon  presentation  of  the  dmft  upon  the  South  Hutcliinson  bank,  the 
presumption  is  that  it  was  received  as  payment  of  the  draft,  and  as 
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there  was  no  evidence  to  show  a  contrary  intent  or  another  agree- 
ment between  the  parties  to  that  transaction,  the  draft  drawn  upon 
the  South  Hutchinson  bank  must  be  presumed  to  have  been  paid. 
This  presumption  is  absolute  in  the  absence  of  any  repudiation  of 
such  agreement  by  the  defendant  or  its  agent  by  a  notice  to  the 
South  Hutchinson  bank  of  such  repudiation,  and  of  a  tender  to  the 
South  Hutchinson  bank  of  its  draft  on  New  York  with  a  demand 
from  it  for  the  draft  which  had  been  dehvered  to  it,  and  for  the 
payment  of  whicli  the  draft  on  New  York  had  been  accepted.  The 
draft  thus  deposited  with  tlie  defendant  for  collection  having  been 
paid,  the  obligation  of  the  defendant  to  the  plaintiff  is  clear.  The 
defendant  was  bound  to  pay  to  the  plaintiff  the  amount  of  that 
draft.  The  plaintiff  in  this  case  had  nothing  to  do  with  the  method 
adopted  by  the  defendant  or  its  agent  to  secure  such  a  payment,  or 
as  to  the  manner  in  which  the  defendant  received  such  payment. 
The  defendant  could  accept  what  it  pleased  in  payment  of  the 
draft,  but  upon  the  draft  being  paid,  it  was  bound  to  pay  to  the 
plaintiff  the  amount  of  the  draft,  not  the  specific  bills  or  money,  or 
other  obligation  which  the  defendant  had  accepted  for  such  a 
payment. 

It  seems  to  us,  therefore,  that  the  defendant  was  liable  to  the 
plaintiff  for  tlie  amount  of  that  draft  which  it  had  collected  from 
the  Bank  of  South  Hutchinson,  irrespective  of  what  its  agents  had 
accepted  as  such  payment  from  the  Bank  of  South  Hutchinson. 
This  view  is  entirely  consistent  with  the  decision  of  the  Court  of 
Appeals  in  the  case  of  Indig  v.  National  City  Bank  (80  N.  Y.  103). 
There  the  defendant,  having  received  for  collection  a  note  payable 
at  the  Bank  of  Lowville,  in  pursuance  of  its  duty  to  present  it  to 
that  bank  for  payment,  sent  it  by  mail  directly  to  the  bank  where 
it  was  payable.  It  appeared  that  that  was  the  (>rdinary  method  of 
transacting  such  business,  and  that  the  defendant  was  justified  in 
adopting  the  ordinary  mode,  and  it  was  held  that,  by  thus  transmit- 
ting the  note  to  the  bank  where  it  was  payable,  the  defendant  did 
not  constitute  the  Lowville  bank  its  agent  and  thus  was  not  respon- 
sible for  its  failure  to  pay.  The  opinion  of  Judge  Rapallo  in  that 
case  does  not  appear  to  have  been  concurred  in  by  a  majority  of  the 
court.  Judges  Folger  and  Andrews  did  concur  in  that  opinion. 
Church,  Ch.  J.,  concurred  on  the  question  of  damages,  and  Miller, 
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Earl  and  Danforth,  JJ.,  dissented.  A  somewhat  similar  question 
was  presented  to  the  court  in  the  case  of  Briggs  v.  Cent  National 
Bank  (89  N.  Y.  184),  where  Judge  Rapallo,  who  had  written  the 
opinion  in  the  Indig  case,  writes  the  opinion  of  the  court.  This 
opinion  was  concurred  in  by  all  the  judges,  in  speaking  of  tlie 
Indig  case  the  court  said  :  "  The  point  of  the  decision  is  tliat  the 
mere  act  of  presenting  the  paper  for  payment  by  mail,  instead  of 
employing  a  messenger  to  present  it,  does  not  constitute  the  drawee 
agent  of  the  sender  to  receive  or  hold  the  proceeds."  It  was  held 
that  that  case  did  not  apply  to  the  case  then  before  the  court,  for 
the  reason  that  it  appeared  that  the  drawee  was  the  agent  of  the 
defendant,  the  collecting  bank,  and  that  where  the  drawee  was  such 
agent,  and  where  the  collecting  bank  sent  the  note  to  such  agent  and 
the  amount  thereof  was  credited  to  the  defendant  in  its  collection 
account,  the  drawee  of  the  check  had  the  right  to  discharge  the 
drawer  and  substitute  itself  as  a  debtor  to  the  defendant  for  the 
amount ;  that  it  did  so,  and  that  the  defendant  must  be  regarded  as 
having  accepted  the  responsibility  of  the  drawee  upon  its  credit  in 
the  collection  account  in  payment  of  the  check.  This  decision  seems 
to  apply  to  the  case  at  bar.  Here  the  defendant  or  its  agent  did 
accept  tlie  responsibility  of  the  Bank  of  South  Hutchinson  ;  did  dis- 
charge the  drawer  of  the  draft  deposited  with  the  defendant  for  col- 
lection, and  did  substitute  the  Bank  of  South  Hutchinson  as  its 
debtor  for  tlie  amount  of  that  draft.  In  the  case  of  ^i,  Xicholaa 
Bank  v.  S.  N.  Bank  (128  N.  Y.  32\  in  speaking  of  the  Lidig  case, 
it  was  said  that  the  defendant  there  would  have  been  held  liable  if 
the  Lowville  bank  had  been  its  agent  for  the  collection  of  th«  note. 
The  view  before  expressed,  that  the  delivery  of  this  draft  to  the 
Bank  of  South  Hutchinson  and  the  receipt  by  the  defendant's  agent 
of  this  draft  upon  Xew  York  was  a  payment  of  that  draft,  is  amply 
sustained  by  the  authorities.  In  the  case  of  Peo2)le  e,r  rel.  P,  C, 
Havings  Bank  v.  Cromwell  (102  X,  Y.  482)  the  court  says :  ''  If  upon 
presentation  of  a  check  or  order  such  agent  or  bank  should  refuse 
payment,  the  debt  remains  unpaid,  but  if  the  creditor  accej)ts  any- 
thing other  than  legal  currency  in  payment,  the  debt  is  discharged. 
The  authority  of  the  depositary  is  simple,  and  limited  to  the  act  of 
making  payment,  and  if  the  creditor  goes  further  and  deals  with  it 
for  any  other  transaction  than  that  of  receiving  payment,  he  does 
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so  upon  his  own  responsibility,  and  must  bear  the  consequent  lose, 
if  any,  of  such  a  transaction."  And  it  was  tliere  held  that  upon 
presentation  of  coupons  calling  for  the  payment  of  a  sum  of  money 
by  the  creditor  to  the  bank  of  deposit  which  paid  such  coupons 
for  the  obligor,  the  acceptance  by  the  creditor  of  a  check  of  the 
banking  house  upon  New  York  for  the  amount  of  the  coupons  was 
a  payment  of  the  coupons  and  discharged  the  obligor. 

The  case  of  First  JVaL  Bank  v.  Fourth  Nat  Bank  (77  N.  T. 
323)  was  an  action  brought  to  recover  damages  alleged  to  have  been 
occasioned  by  the  negligence  of  the  defendant  in  the  performance 
of  its  duty  as  agent  in  collecting  a  draft  sent  to  it  for  that  purpose. 
The  draft  was  received  by  the  defendant  on  the  morning  of  March 
twenty-sixth,  and  was  on  the  same  morning  presented  to  the  drawee 
for  payment.  Upon  such  presentation  it  received  from  the  drawee 
its  check  for  the  amount  on  the  Third  National  Bank  of  New  York, 
and  the  draft  was  delivered  to  it.  The  defendant  did  not  present  the 
check  to  the  bank  for  payment  on  that  day,  but  it  was  sent  through 
the  clearing  house  and  presented  for  payment  on  the  next  day,  the 
twenty-seventh.  The  drawee  failed  on  tha4;  day,  and  the  bank 
refused  to  pay  the  check.  The  defendant  then  took  the  check,  and 
on  the  same  day  returned  it  to  the  drawee,  and  received  back  the 
draft  for  wdiich  it  had  been  given,  and  then  formally  demanded  pay- 
ment of  the  draft,  and  caused  the  same  to  be  protested  for  non- 
payment ;  and  on  the  next  day,  March  twenty-eighth,  due  notice  of 
such  non-payment  was  served  by  mail  upon  the  plaintiff.  It  was 
lield  that,  upon  these  facts,  sufficient  was  done  to  charge  the  drawer 
of  the  draft,  but  that  the  mere  fact  of  preserving  the  hability  of  the 
dmwer  upon  the  draft  w^as  not  the  performance  of  the  whole  duty 
of  the  collecting  agent  to  its  principal ;  that  a  collecting  agent  must 
80  act  as  to  charge  all  the  parties  to  the  paper  and  will  become  liable 
for  a  loss  occasioned  by  its  negligence. 

In  the  case  of  Smith  v.  Miller  (43  N.  Y.  171),  which  was  again 
before  the  Court  of  Appeals  (52  id.  545),  it  was  expressly  held  that 
to  preserve  recourse  to  the  drawers  of  the  draft  the  plaintiff  should, 
when  the  check  given  in  payment  thereof  was  dishonored,  have 
demanded  back  the  draft  and  again  presented  it  for  jmyment,  and 
in  case  of  refusal,  given  notice  of  such  demand  and  refusiil  to  the 
drawers,  and  that  the  fact  that  the  drawees  were  insolvent  was  no 
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excuse  for  such  neglect  to  protest  the  draft  and  give  notice  thereof 
to  the  drawer ;  and  it  was  held  that  the  laches  of  the  plaintiff  in  not 
again  demanding  payment  of  the  draft  when  the  check  was  returned, 
was  suflScient  to  discharge  the  liability  of  the  defendant  as  drawer  of 
the  draft,  and  to  extinguish  the  debt  for  which  the  draft  was  given. 
(See,  also,  the  case  of  Anderson  v.  Gill^  25  L.  R.  A.  200,  and  note, 
where  the  cases  are  reviewed.) 

The  Supreme  Court  of  Pennsylvania  states  the  rule  to  be  as  fol- 
lows :  "  It  is  safe  to  say,  as  a  general  rule,  that  when  a  bank  receives 
a  check  from  one  of  its  depositors  for  collection,  it  must  return  him 
the  check  or  the  money.  It  is  also  equally  clear  that  if  the  collect- 
ing bank  surrenders  the  check  to  the  bank  upon  which  it  is  drawn, 
and  accepts  a  cashier's  check,  or  other  obligation  in  lieu  thereof,  its 
liability  to  its  depositor  is  fixed  —  as  much  so  as  if  it  had  received  the 
cash.  It  lias  no  right,  unless  specially  authorized  to  do  so,  to  accept 
anything  in  lieu  of  money."  {J^ifth  Nat,  Bank  of  Pittsburgh  v. 
Ashworth^  2  L.  R.  A.  493,)  The  authority  cited  in  the  opinion 
and  in  a  note  to  the  case  would  seem  to  sustain  the  proposition  thus 
broadly  stated. 

It  is  sufficient  for  the  decision  of  tliis  case  to  sustain  the  first 
proposition,  that  tlie  defendant  was  bound  to  return  to  the  plaintiff 
either  the  draft  which  it  had  received  for  collection  or  the  money. 
It  credited  him  with  the  money,  and  it  thus  became  indebted  to  him 
for  that  amount.  To  justify  them  in  canceling  that  credit  or  refus- 
ing to  pay  on  demand,  they  were  at  least  bound  to  deliver  to  him 
the  draft  properly  protested,  so  as  to  charge  the  drawer;  and,  in  the 
absence  of  such  a  return  of  the  draft,  tliey  were  liabis  for  the  money. 
It  was  proved  without  contradiction  that  the  plaintiff  demanded  the 
return  of  the  draft  deposited  with  the  defendant  for  collection,  and 
that  the  defendant  failed  to  comply  with  that  demand.  The  acts  of 
the  defendant,  after  it  had  knowledge  of  the  fact  that  the  draft  upon 
New  York  which  it  had  received  from  the  South  Hutchinson  bank 
had  not  been  paid,  clearly  recognized  its  obligation  to  the  plaintiff. 
It  again  and  again  requested  the  plaintiff  to  endeavor  to  induce  the 
Bank  of  South  Hutchinson  to  provide  funds  to  pay  the  draft  upon 
New  York,  and  the  plaintiff  did  make  such  endeavor.  Dujing  all 
this  time  the  proceeds  of  the  draft  dej)osited  with  the  defendant  for 
App.  Div.— Vol.  XXVI.         16 
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collection  were  standing  to  the  credit  of  the  plaintiff,  and  no  attempt 
was  made  by  the  defendant,  during  such  negotiations,  to  cancel  such 
credit ;  and  as  late  as  November  the  defendant  wrote  the  plaintiff  a 
letter  in  which  it  said:  "We  are  anxious  to  have  a  satisfactory 
adjustment  of  this  matter  made  at  an  early  date,  and  beg  to  request 
your  further  efforts  in  whatever  direction  necessary  to  protect  our 
friends  in  St.  Louis."  Subsequently,  on  November  twentieth,  the 
drawer  of  the  draft  upon  the  South  Hutchinson  bank  wrote  to  the 
defendant  requesting  them  to  hold  on  to  the  draft  from  the  Bank  of 
South  Hutchinson,  Kans.,  stating  that  if  it  allowed  the  Boatmen's 
Bank  to  close  out  the  Bank  of  South  Hutchinson,  the  defendant 
would  not  get  the  money  from  it  under  some  months,  and  that 
the  drawer  of  the  draft  would  not  get  his  money,  over  $12,000, 
from  them  either ;  "while  if  you  will  request  the  Boatmen's  Bank 
to  simply  wait  eight  or  ten  days,  I  will  raise  the  money  and  pay  it, 
and  the  bank  will  come  out  all  right  and  soon  pay  me."  And  it 
was  not  until  November  twenty-iifth  that  the  defendant  gave  the 
formal  notice  to  the  plaintiff  that  the  credit  given  to  him  upon  the 
draft  deposited  with  the  defendant  for  collection  would  be  canceled. 
The  plaintiff  at  once  protested  against  such  a  course,  stating  that 
the  defendant  had  np  right  to  do  this,  in  answer  to  which  the  defend- 
ant wrote  to  the  plaintiff  regretting  that  the  plaintiff  had  placed  the 
defendant  in  a  position  that  had  caused  so  much  unpleasantness,  and 
requesting  the  plaintiff  to  make  any  further  communication  that  he  had 
to  make  with  its  counsel.  During  all  this  time  there  is  no  evidence 
that  the  defendant  took  any  steps  to  rescind  the  payment  of  the 
draft  deposited  with  it  for  collection,  or  to  procure  it  from  the  Bank 
of  South  Hutchinson  and  deliver  it  to  the  plaintiff,  or  made  any  claim 
that  it  was  not  responsible  to  the  plaintiff.  It  neither  offered  to 
return  it  in  its  answer,  nor  did  it  tender  it  to  the  plaintiff  upon  the 
trial.  Nothing  that  the  plaintiff  did  induced  the  defendant  to  refrain 
from  repossessing  itself  of  the  draft  which  it  had  surrendered  to  the 
Bank  of  South  Hutchinson.  On  the  contrary,  what  the  plaintiff  did 
was  at  the  request  of  the  bank  to  relieve  it  from  the  liability  which 
it  admitted  it  had  incurred  by  accepting  this  draft  on  New  York 
in  payment  instead  of  money.  The  burden  was  upon  the  defend- 
ant of  showing  that  it  had  repudiated  this  payment  of  the  draft 
deposited  with  it  for  collection,  as  the  acceptance  of  the  draft  created 
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at  least  a  presumption  of  payment,  and  the  plaintiS  was  entitled  to 
stand  upon  such  presumption. 

We  think,  therefore,  that  upon  the  facts  as  proved  the  defendant 
was  liable  to  the  plaintiff  for  the  amount  of  this  draft  deposited 
with  it  for  collection. 

Some  criticism  is  made  upon  the  plaintiff's  complaint,  on  the 
ground  that  it  is  not  sufficient  to  sustain  a  cause  of  action  to  recover 
the  proceeds  of  this  draft  as  paid.  The  complaint,  however,  alleges 
all  the  facts  necessary  to  sustain  the  judgment,  and  expressly 
alleges  that  the  defendant's  agents  did  receive  the  draft  of  the  Bank 
of  South  Hutchinson  upon  New  York  in  payment  of  the  draft 
deposited  with  it  for  collection ;  and  while  there  are  many  immate- 
rial facts  alleged  in  the  complaint,  and  the  draftsman  appears  to 
have  had  a  rather  misty  idea  as  to  the  ground  upon  which  he  based 
his  cause  of  action,  the  facts  necessary  to  make  the  defendant  liable 
upon  the  ground  before  indicated  are  alleged,  and  these  facts  were 
either  admitted  by  the  answer  or  proved  without  contradiction  upon 
the  trial. 

The  judgment  is  reversed  and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event. 

Barrett  and  McLaughlin,  JJ.,  concurred  ;  Van  Brunt,  P.  J., 
concurred  in  result ;  Patterson,  J.,  dissented. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
the  event. 


SioMUND  M.  MuNDT,  as  Administrator  de  bonis  non  of  Martin 
M.  MuNDT,  Deceased,  Appellant,  v,  Gertrude  Glokner, 
Respondent. 

Leate  to  appeal  to  the  Court  of  Appeals  —  next  of  hi n,  for  whom  an  executor  may 
»iie  —  effect  of  the  death  of  the  next  of  kin  before  the  trial. 

In  an  action  given  by  section  1902  of  the  Code  of  Civil  Procedure  to  an  execu- 
tor or  administrator,  in  his  representative  capacity,  to  recover  damages  for  a 
wrongful  act,  neglect  or  default  occasioning  the  death  of  his  decedent,  it  was 
considered  by  Inoraham,  J.,  that  the  question  who  was  the  next  of  kin  should 
be  determined  as  of  the  time  of  the  death. 

Effect  on  the  amount  of  damages,  of  tlie  death  before  the  trial  of  the  action  of 
one  originally  entitled  to  the  recovery,  considered  by  Inokaham,  J. 

Leave  to  appeal  to  the  Court  of  Appeals  given  in  such  a  case. 
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Motion  by  the  appellant,  Sigmund  M.  Mundt,  as  administrator 
de  bonis  non  of  Martin  M.  Mundt,  deceased,  for  leave  to  go  to  the 
Court  of  Appeals. 

Alfred  Stechler^  for  the  appellant. 
MarshaU  B,  Clarke^  for  the  respondent. 

J.NORAHAM,  J. : 

As  the  question  presented  upon  this  appeal  was  novel  and  of  first 
impression,  we  think  that  leave  should  be  granted  to  appeal  to  the 
Court  of  Appeals. 

The  question  presented,  however,  was  simply  as  to  whether  any 
cause  of  action  survived  the  death  of  the  person  who  was  the  next  of 
kin  of  the  deceased.  Necessarily  the  question  as  to  what  damages 
such  next  of  kin  sustained  in  consequence  of  the  death  of  the 
deceased  was  not  before  us.  We  called  attention  to  the  fact  that 
by  section  1902  of  the  Code  the  right  to  maintain  an  action  to 
recover  damages  for  a  wrongful  act,  neglect  or  default  occasioning 
the  death  of  a  person  under  the  circumstances  mentioned  in  that 
section,  is  given  to  the  executor  or  administrator  of  the  deceased 
person  in  a  representative  capacitj^;  that  by  section  1903  the  dam- 
ages recovered  in  such  an  action  are  exclusively  for  the  benetit  of 
the  decedent's  husband  or  wife  and  next  of  kin ;  and  that  by  sec- 
tion 1904  the  damages  awarded  to  the  plaintiff  might  be  such  a  sum 
as  the  jury,  upon  a  writ  of  inquiry  or  upon  a  trial,  or  where  issues 
of  fact  are  tried  without  a  jury,  the  court  or  referee,  deemed  to  be 
a  fair  and  just  compensation  for  the  pecuniary  injuries  resulting 
from  the  decedent's  death  to  the  person  or  persons  for  whose  benetit 
tlie  action  was  brought ;  and  that  by  section  1905  the  term  "•  next  of 
kin,"  as  used  in  the  foregoing  sections,  has  the  meaning  specified  in 
section  1870  of  the  Code.  By  section  1870  the  term  "  next  of  kin  " 
includes  all  those  entitled,  under  the  provisions  of  law  relating  to 
the  distribution  of  personal  property,  to  share  in  the  unbequeathed 
assets  of  a  decedent,  after  payment  of  debts  and  expenses,  other  than 
a  surviving  husband  or  wife. 

It  is  clear  tlmt  the  person  for  whose  benefit  damages  may  be 
recovered  in  such  an  action  is  such  a  person  as  was  the  next  of  kin, 
where  no  husband  or  wife  survived  the  decedent ;  and  that  ques- 
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tion  would  have  to  be  determined  as  of  the  time  of  the  death. 
It  was  not  intended  to  be  implied  from  anything  that  we  said  that 
the  damage  sustained  by  any  person  other  than  one  occupying  that 
relation  to  the  deceased  could  be  recovered  in  such  an  action.  The  per- 
son or  persons  who  are  the  next  of  kin  of  the  decedent  are  ascertained 
immediately  upon  the  decedent's  death.  Whatever  pecuniary  damage 
such  person  sustained  in  consequence  of  the  death  can  be  recovered 
in  an  action  brought  by  the  personal  representatives  of  the  deceased, 
and  although  the  death  before  the  trial  of  the  action  of  one  origi- 
nally entitled  to  the  recovery  would  have  a  material  effect  upon  the 
amount  of  damage,  if  damage  was  caused  to  such  person  between 
the  time  of  the  decedent's  death  and  the  time  of  his  own  death 
prior  to  the  entry  of  final  judgment  in  the  action,  such  damage 
is  recoverable  in  the  action,  and  is  given  to  the  personal  representa- 
tives of  the  deceased  whose  death  caused  the  injury,  and  from  a 
recovery  by  the  express  terras  of  the  statute  the  plaintiff  is  entitled 
to  deduct  expenses  of  the  action  and  commissions. 

We  make  this  statement  for  the  purpose  of  avoiding  any  miscon- 
ception of  the  scope  of  our  decision. 

The  motion  should  be  granted. 

Patterson,  J.,  concurred ;  Van  Brunt,  P.  J.,  concurred  in  result; 
Barrett  and  McLaughlin,  JJ.,  took  no  part. 

Motion  granted. 


Cecelia  Toplitz  and  Selina  Lisner,  Respondents,  v.  Louis  Bauer 
and  Others,  as  Executors,  etc.,  of  Charles  Bauer,  Deceased, 
Appellants,  Impleaded  with  The  Mutual  Life  Insurance  Com- 
pany of  New  York  and  Eosa  Lisner. 

Action  in  equity  to  set  aside  transfers  of  a  life  insurance  policy  —  on  a  failure  to 
establish  an  equitable  cause  of  action,  a  money  judgment  at  law  is  improper — a 
defendant  cannot  by  answer  interject  into  the  equitable  action  a  new  legal  cause  of 
action  for  conversion  available  only  against  co-defendants  and  enable  the  plaintiffs 
to  recover  judgment  thereon  —  consideration  of  an  agreement  to  postpone  payment. 

Where  the  complaint  in  an  action  alleges  simply  a  single  equitable  cause  of  action 
to  set  aside  transfers,  alleged  to  have  been  obtained  by  fraud  and  duress,  of  a 
policy  of  life  insurance,  made  by  the  plaintiffs,  the  beneficiaries  thereunder,  to 
one  of  the  defendants,  and  subsequent  transfers  made  by  such  defendant  and 
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by  others,  resulting  in  its  final  transfer  by  the  last  assignee  (since  deceased)  to  the 
insurer  and  a  subsequent  cancellation  of  the  policy  by  such  insurer,  the  court 
must,  upon  the  failure  of  the  plaintiffs  to  prove  their  cause  of  action  and  to 
show  that  the  transfers  in  question  were  void,  dismiss  the  complaint. 

In  such  a  case,  in  the  absence  of  suitable  allegations,  the  court  has  no  authority 
to  grant,  against  the  executors  of  the  deceased  assignee,  a  money  judgment 
based  upon  the  theory  that  he,  by  his  acts,  converted  the  policy. 

A  defendant  cannot  in  such  a  case,  by  her  answer,  set  up  and  interject  into  the 
equitable  action  a  purely  legal  cause  of  action  for  a  conversion  of  the  policy  of 
insurance,  which,  if  it  existed  at  all,  was  vested  in  the  defendant  at  the  time  the 
action  was  brought,  such  cause  of  action  being  alleged  to  have  arisen  in  her  favor 
out  of  her  dealings  with  the  assignee,  since  deceased,  who  transferred  the  policy 
to  the  insurance  company,  and  whose  executors  are  made  parties  defendant  to  the 
action,  and  which  is  available  only  against  them;  and  by  such  allegations  create 
a  transfer  of  such  cause  of  action  to  the  plaiutiffs,  thus  entitling  them  to  recover 
upon  an  entirely  different  cause  of  action  from  that  alleged  in  the  complaint. 

JSemble,  that  where  a  complaint  alleges  facts  which  would  constitute  a  cause  of 
action,  either,  at  law  or  in  equity,  and  it  appears  upon  a  trial,  before  a 
court  of  equity,  that  the  plaintiff  is  not  entitled  to  equitable  relief,  the  court 
may  in  certain  cases  retain  the  action  and  order  it  to  be  tried  as  an  action  at  law. 

The  consideration  necessary  to  sustain  an  agreement  to  extend  the  time  of  pay- 
ment of  an  obligation,  considered. 

Appeal  by  the  defendants,  Louis  Bauer  and  others,  as  executors, 
etc.,  of  Charles  Bauer,  deceased,  from  a  judgment  of  the  Supreme 
Court,  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  tlie  27th  day  of  January,  1897,  upon  tlie  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Special  Term. 

W^n,  B.  Hornhlower^  for  the  appellants. 

Alexander  Blumeiistiel,  for  the  respondents. 

Louis  Marshall,  for  the  respondent  Bosa  Lisner. 

Inoraham,  J. : 

The  action  was  commenced  on  the  13th  of  December,  1893, 
against  the  defendants  the  Mutual  Life  Insurance  Company,  Charles 
Bauer  and  Kosa  Lisner.  Subsequently,  and  on  the  24th  of  Decem- 
ber, 1894,  Charles  Bauer  died,  when  the  action  was  continued 
against  the  appellants  as  his  executors,  and  the  supplemental  com- 
plahit  was  served  on  the  25th  of  March,  1895.  The  complaint 
alleged  the  issuance  by  the  Mutual  Life  Lisurance  Company  of  a 
policy  of  insurance  upon  the  life  of  one  Charles  Lisner,  the  father  of 
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the  plaintiffs.  This  was  an  ordinary  life  policy,  insuring  the  life  of 
George  Lisner  in  the  sum  of  $8,000,  the  amount  thereof  payable  to 
the  plaintiffs  in  this  action,  the  daughter  of  the  said  George  Lisner ; 
that,  on  the  22d  day  of  July,  1888,  the  plaintiff  Cecilia  Toplitz,  then 
twenty-two  years  of  age,  executed  and  delivered  an  assignment  of 
her  interest  in  this  policy  to  the  defendant  Rosa  Lisner,  and  that 
said  assignment  was  procured  by  the  said  George  Lisner,  the  insured, 
by  undue  influence,  coercion  and  compulsion,  and  without  paying  to 
her  any  consideration  therefor ;  that  on  or  about  the  27th  day  of 
July,  1888,  the  plaintiff  Selina  Lisner,  then  an  infant  over  the  age 
of  fourteen  yeai*8,  petitioned  for  the  appointment  of  a  general  guar- 
dian, which  petition  was  procured  from  her  by  her  father  by  duress 
and  fraud,  and  that  thereafter  the  surrogate  of  the  county  of  Kew 
York  appointed  the  said  George  Lisner,  her  father,  as  her  guardian, 
and  that  on  the  next  day,  the  28th  of  July,  1888,  the  said  George 
Lisner,  purporting  to  act  as  her  guardian,  did  assign  and  transfer 
the  said  infant's  interest  in  this  policy  to  the  defendant  Rosa  Lisner, 
and  that  the  said  assignment  was  void  as  to  this  plaintiff.  The  com- 
plaint further  alleges  that  the  policy  was  subsequently  assigned  by 
said  Rosa  Lisner  to  one  Gillis,  as  security  for  a  loan  of  money ;  that 
subsequently  the  said  Gillis  retransferred  the  said  policy  to  the 
defendant  Rosa  Lisner;  that  subsequently  the  said  Rosa  Lisner 
assigned  the  said  policy  to  the  defendant  Charles  Bauer,  as  collateral 
security  for  a  loan  of  $1,100  to  the  said  Rosa  Lisner ;  that  that  loan 
not  being  paid  on  the  13th  of  October,  1893,  the  said  Charles  Bauer, 
without  any  authority  whatever  from  the  plaintiffs,  or  any  one  in 
their  behalf,  unlawfully  and  wrongfully  surrendered  to  the  defend- 
ant the  Mutual  Life  Insurance  Company  of  New  York  the  said 
policy  for  cancellation,  receiving  from  said  company  as  a  considera- 
tion the  sum  of  $1,494 ;  that,  upon  the  plaintiffs  discovering  the 
foregoing  facts  with  reference  to  the  surrender  and  cancellation  of 
eaid  policy,  these  plaintiffs,  as  well  as  the  defendants  Rosa  Lisner 
and  George  Lisner,  repudiated  the  action  of  the  said  Bauer,  notified 
the  said  insurance  company  of  such  repudiation  and  tendered  to  the 
said  defendant  the  Mutual  Life  Insurance  Company  the  amount  of 
money  which  it  is  alleged  to  have  paid  to  the  said  Charles  Bauer  in 
consideration  of  the  said  surrender  and  cancellation,  and  demanded 
that  the  said  defendant  corporation  should  reinstate  said  policy ;  and 
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that  they  also  tendered  on  behalf  of  tlie  plaintiffs,  as  well  as  on 
behalf  of  the  said  Rosa  Lisner  and  George  Lisner,  to  the  said 
Charles  Bauer  the  sum  claimed  by  him  to  be  owing  on  account  of 
the  loan  alleged  to  have  been  made  by  him,  with  interest  thereon 
to  the  date  of  such  tender,  and  demanded  that  he  should  restore 
and  deliver  up  the  said  policy  to  these  plaintiffs  upon  payment  to 
him  of  the  amount  claimed  to  be  due  and  owing  to  him,  but  that 
the  said  Bauer  refused  to  accept  the  same,  and  declined  to  deliver 
up  said  policy,  claiming  that  the  same  had  been  surrendered  to  and 
canceled  by  the  said  defendant  corporation ;  that  the  said  assign- 
ment of  the  policy  of  insurance,  as  well  as  the  surrender  to  and  can- 
cellation thereof  by  the  said  insurance  company,  was  unlawful  and 
void  as  against  these  plaintiffs,  as  well  as  against  the  defendant  Rosa 
Lisner ;  that  the  delivery  up  of  the  said  policy  by  the  said  Charles 
Bauer  was  a  fraud  upon  these  plaintiffs  and  the  defendant  Rosa  Lis- 
ner, practiced  by  the  said  Charles  Bauer,  and  a  wrongful  conversion 
of  said  policy,  to  the  knowledge,  as  these  plaintiffs  are  informed 
and  believe,  of  the  said  insurance  company  ;  that  after  the  commence- 
ment of  this  action,  in  December,  1894,  the  said  Charles  Bauer  died 
leaving  a  last  will  and  testament,  and  that  on  or  about  January  17, 
1895,  the  said  will  was  duly  admitted  to  probate  by  the  surrogate  of 
New  York  county';  that  the  said  defendants  were  duly  appointed 
executors  under  said  will,  and  letters  testamentary  were  duly  issued 
to  them,  and  that  the  action  was  duly  continued  against  the  said 
executors  in  the  place  and  stead  of  the  said  Charles  Bauer.  The 
complaint  demanded  judgment  that  the  surrender  and  cancellation 
of  said  policy  be  set  aside  and  adjudged  null  and  void  and  of  no 
effect  as  against  these  plaintiffs  or  as  against  the  defendant  Rosa 
Lisner;  that  the  said  policy  be  adjudged  to  be  in  full  force  and 
effect,  the  same  as  though  the  said  attempted  assignment  and  the 
alleged  surrender  and  cancellation  had  not  been  made;  that  the 
plaintiffs  be  adjudged  not  to  have  parted  with  or  to  have  been 
divested  of  their  rights  and  interests  under  the  said  policy ;  and 
that  the  plaintiffs  have  such  other  and  further  relief  in  the  premises 
as  may  be  just  and  proper,  together  with  costs  of  this  action. 

It  will  be  seen  that  the  cause  of  action  thus  alleged  was  purely  of 
an  equitable  character.  The  complaint  alleges  the  execution  of  the 
transfers,  but  alleges  that  the  same  were  voidable  at  the  election  of 
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the  person  or  persons  on  whose  behalf  the  transfers  had  been  made, 
and  it  is  sought  to  have  such  transfers  adjudged  void  and  the  said 
policy  retransferred  to  the  plaintiffs,  or  the  plaintiffs  vested  with  the 
title  to  it  which  had  become  divested  by  virtue  of  these  transfers ; 
and  the  aid  of  a  court  of  equity  is  asked  to  accomplish  that  result. 

Upon  this  complaint,  and  the  answers  interposed  by  the  defend- 
ants, the  action  was  brought  on  for  trial  ^X  a  Special  Term  of  the 
court,  and  has  resulted  in  a  judgment  in  favor  of  the  plaintiffs  against 
the  executors  of  Charles  Bauer  for  a  sum  of  money,  the  value  of  the 
policy,  upon  the  ground  that  the  said  Bauer  converted  the  policy  to 
his  own  use,  the  decision  expressly  holding  that  the  transfers  were 
not  fraudulent  and  void  and  that  the  plaintiffs  were  not  entitled  to 
have  them  so  declared.  Thus,  the  court,  having  adjudged  that  the 
plaintiffs  had  no  right  to  the  interposition  of  a  court  of  equity  to 
set  aside  these  transfers,  and  that  the  transfers  could  not  be  set  aside, 
adjudged  that  the  plaintiffs  were  entitled  to  recover  for  the  value  of 
the  policy,  upon  a  conversion  of  it  by  the  appellants'  testator,  thus 
granting  to  the  plaintiffs  a  judgment  against  the  defendants  for  the 
conversion  of  property  which  the  court  held  had  been  transferred 
by  or  on  behalf  of  the  plaintiffs,  and  that  the  transfers  were  not 
invalid  or  voidable.  This  somewhat  peculiar  result  has  been  arrived 
at  in  face  of  the  fact  that,  if  such  transfers  were  not  set  aside,  the 
plaintiffs  had  no  possible  interest  in  the  policy  in  question,  and  had 
no  possible  right  to  recover  a  judgment  for  its  conversion.  These 
appellants  had  the  right  to  a  trial  by  jury  for  this  demand  against 
them  for  a  conversion  of  the  property,  and  it  would  seem  to  be  per- 
fectly clear  that  if  the  equitable  cause  of  action  alleged  in  the  com- 
plaint failed,  a  court  of  equity  had  no  right  to  grant  a  judgment 
against  the  defendants  in  favor  of  the  plaintiffs  upon  a  purely  legal 
cause  of  action  for  a  conversion  of  the  property.  The  cause  of 
action  being  purely  of  an  equitable  nature,  the  plaintiffs  were  entitled 
to  have  this  action  tried  by  a  court  of  equity,  and  no  objection  to 
such  a  method  of  trial,  and  no  demand  for  a  trial  by  jury,  could 
have  been  available  to  the  defendants,  as  the  cause  of  action  stated 
in  the  complaint,  being  equitable  in  its  character,  was  necessarily 
triable  before  the  court  without  a  jury. 

Since  the  consolidation  of  the  courts  of  equity  and  law  in  one 
App.  Div.— Vol.  XXVI.        17 
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court,  the  distinction  between  actions  in  equity  and  actions  at  law 
has  been  uniformly  maintained,  and  although  both  actions  are  tried  in 
the  same  court,  the  methods  of  trial  are  as  distinct  as  before  the  con- 
solidation. The  Constitutions  of  the  State  since  1777  have  expressly 
provided  that  the  right  of  a  trial  by  jury,  as  it  existed  at  that  time, 
should  remain  inviolate  forever ;  and  that  right  to  trial  by  jury  lias 
been  enforced  by  the  courts  of  this  State  in  all  cases  in  which  it 
existed  at  the  time  of  the  adoption  of  the  Constitution  in  1777.  A 
class  of  cases  exists  in  which  the  same  facts  would  give  rise  both  to 
a  cause  of  action  at  law  and  in  equity ;  and  where  such  facts  are 
alleged  as  constituting  a  cause  of  action,  there  has  been  a  certain 
amount  of  confusion  as  to  the  method  of  trial  and  the  judgment 
which  a  court  after  such  a  trial  could  render.  Under  our  system  of 
pleading,  where  it  is  required  that  the  complaint  shall  allege  the 
facts  relied  upon  to  sustain  the  cause  of  action  sought  to  be  enforced, 
with  a  demand  for  the  judgment  to  which  the  plaintiff  is  entitled, 
it  is  often  difficult  to  determine  whether  or  not  the  cause  of  action 
alleged  is  one  purely  equitable  or  purely  of  a  legal  character. 
These  cases,  however,  must  be  distinguished  from  a  class  of  cases 
where  the  action  itself  is  purely  equitable  ;  but  facts  are  alleged  that 
show  that,  in  consequence  of  some  act  of  the  defendant,  the  only 
judgment  that  can  be  effectual  will  be  in  an  action  for  a  recovery  of 
a  sum  of  money.  Such  cause  of  action  is  illustrated  by  that  for  a 
specific  performance  of  a  contract  to  convey  real  property  where 
the  defendant,  since  the  beginning  of  the  suit  has,  by  a  conveyance 
of  the  property  contracted  to  be  conveyed  to  others,  placed  it 
out  of  his  power  specifically  to  perform  the  contract.  In  such  a 
case  it  has  been  held  that  the  action  does  not  lose  its  equi- 
table character  because  of  this  act  of  the  defendant,  and  that 
a  court  of  equity  has  power,  upon  ascertaining  that  the  equi- 
table cause  of  action  existed,  to  enforce  that  equitable  cause  of 
action  by  giving  to  the  plaintiff  a  judgment  for  a  sum  of  money. 
Cases  enforcing  this  principle  are  numerous.  One  of  the  principal 
ones  in  this  State  in  which  that  question  is  discussed,  is  Sternheryer 
V.  McGovern  (56  N.  T.  12).  That  action  was  brought  to  enforce  a 
contract  by  which,  in  substance,  the  plaintiffs  agreed  to  sell  to  the 
defendant  certain  premises  in  the  city  of  New  York  for  the  price  of 
$125,000,  and  the  defendant   agreed  to  sell   and   convey  to   the 
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plaintiffs  certain  premises  in  Mott  Ilaven  for  $82,500.  The 
plaintiffs  asked  for  the  appointment  of  a  receiver,  that  the  property 
in  the  city  of  New  York  be  sold  and  the  net  proceeds  paid  to  plain- 
tiffs upon  the  amount  due  for  purchase  money,  and  for  a  judgment 
against  the  defendant  for  $105,000,  with  interest,  or  for  such  other 
relief.  Upon  the  trial  it  appeared  that  the  plaintiffs  attended  at  the 
time  and  place  specified  with  the  deed  of  the  New  York  city 
property,  executed  in  accordance  with  their  contract;  that  the 
defendant  did  not  appear  for  the  reason  that  his  wife  refused  to 
join  with  him  in  a  deed  of  the  Mott  Ilaven  property.  The  Special 
Term  found  that  as  to  the  property  in  New  York,  which  the  plain- 
tiffs agreed  to  convey  to  the  defendant,  they  were  entitled  to  a 
specific  performance  of  said  agreement ;  that  the  defendant  should 
accept  the  conveyance  so  tendered,  and  pay  the  consideration  money 
of  §125,000,  in  the  manner  specified  in  the  agreement,  and  that  the 
plaintiffs  should  have  a  lien  on  said  premises  for  the  payment  of  the 
amount  of  such  balance,  and  that  such  premises  should  be  decreed 
to  be  sold  to  pay  the  same.  The  General  Term  reversed  this  judg- 
ment and  dismissed  the  complaint,  without  prejudice  to  any  other 
action  which  the  plaintiffs  might  be  advised  to  commence,  A 
majority  of  the  Court  of  Appeals  reversed  both  the  decision  of  the 
Special  and  General  Terms  and  ordered  a  new  trial.  Grover,  J., 
in  delivering  the  opinion  of  the  court,  said:  "The  Special  Term 
held  that  the  contract  of  the  plaintiffs  to  sell  and  convey  to  the 
defendant  the  Thompson  street  property  for  $125,000  was  an  inde- 
pendent contract,  not  affected  by  that  part  relating  to  the  Mott 
Haven  property,  otherwise  than  by  giving  the  defendant  the  right 
of  paying  a  part  of  the  $125,000  by  conveying  the  same  to  the  two 
plaintiffs  at  the  price  specified  ; "  that "  the  General  Term  construed 
the  contract  as  entire ;  in  substance  one  for  the  exchange  of  the  one 
property  for  the  other,  and  the  giving  the  bond  and  mortgage  by 
the  defendant  to  the  plaintiffs  upon  the  Thompson  street  property 
a-  the  moda  by  which  the  estimated  excess  of  the  value  of  that  over 
tliat  of  the  Mott  Haven  property  was  to  be  adjusted."  It  was  held 
that  if  this  was  a  true  construction,  it  was  obvious  that  a  specific 
performance  of  the  contract  as  to  the  Thompson  street  property 
could  not  be  enforced  against  the  defendant  while  he  was  unable  to 
perform  as  to  the  Mott  Haven  property.     The  construction  of  the 
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contract  by  the  General  Term  was  adopted,  and  for  that  reason  the 
judgment  of  the  Special  Term  was  erroneous ;  that  upon  the  facts 
found  by  the  Special  Term  the  plaintiffs  were  not  entitled  to  the  spe- 
cific performance  of  the  contract  or  any  part  of  it ;  and  that  the  plain- 
tiffs must  resort  to  their  legal  remedy  for  the  damages,  if  any,  that  they 
sustained  from  the  defendant's  breach  of  the  contract.  Upon  the 
discussion,  however,  as  to  whether  the  General  Term  was  right  in 
dismissing  the  complaint,  or  should  have  ordered  a  new  trial  instead, 
it  was  held  that  when  a  complaint  states  facts  giving  an  equi- 
table cause  of  action  and  also  a  legal  cause  of  action,  arising  out  of 
the  same  transaction,  the  party  is  entitled  to  have  both  tried,  if 
necessary  to  obtain  his  rights ;  that  that  was  that  case ;  and  where 
the  facts  giving  both  legal  and  equitable  relief  were  alleged  in  the 
complaint  and  the  action  was  tried  as  an  action  in  equity,  and  where 
the  plaintiff  failed  to  show  that  he  was  entitled  to  equitable  relief, 
he  then  had  the  right  to  a  trial  of  his  claim  for  damages  sustained 
for  a  breach  of  his  contract ;  and,  although  it  was  true  that  a  differ- 
ent mode  of  trial  was  necessary,  the  equitable  cause  of  action  being 
tried  by  a  court  without  a  jury,  and  the  legal  cause  of  action  being 
necessarily  tried  by  a  jury,  the  equitable  cause  of  action  could  be 
tried  by  the  court  or  referee,  but  the  action  for  damages  must  be 
tried  by  a  jury.  In  this  opinion  three  judges  concurred.  Judg^e 
Allen  concurred  in  the  result  upon  the  peculiar  circumstances  of 
the  case,  the  three  other  judges  not  voting.  It  will  be  seen  that  a 
case  was  presented  where  the  complaint  itself  alleged  facts  sufficient 
to  sustain  a  cause  of  action  in  equity,  and  also  sufficient  to  sustain  a 
cause  of  action  at  law.  The  equitable  cause  of  action  was  tried, 
and  in  that  the  plaintiff  failed  as  upon  the  facts  proved  the  plain- 
tiff was  not  entitled  to  the  interposition  of  equity.  The  decision 
of  the  three  judges  seems  to  hold  that  in  such  a  case,  where 
facts  sufficient  to  sustain  both  causes  of  action  were  alleged,  when 
the  equitable  cause  of  action  was  disposed  of  the  parties  could  then 
try  the  legal  cause  of  action  as  thougli  that  were  the  only  cause  of 
action  alleged  and  the  judgment  thereupon  obtained  the  only 
judgment  demanded. 

A  somewhat  different  question  was  presented  to  the  Court  of 
Appeals  in  Wheelock  v.  Zee  (74  N.  Y.  495).  There  the  complaint 
alleged  five   causes   of  action.     Four   were  common-law  causes  of 
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action,  upon  which  either  party  was  entitled  to  a  trial  by 
jury.  The  fifth  caase  of  action  was  purely  equitable.  It  was 
held  that  this  joinder  of  legal  and  equitable  causes  of  action  by 
the  plaiutiflE  did  not  deprive  the  defendant  of  the  right  of  trial  by 
jury.  The  court  say:  "  Where  the  complaint  is  framed  solely  for 
equitable  relief,  and  the  action  is  tried  as  an  action  in  equity,  the 
court,  on  finding  that  the  plaintiff  is  not  entitled  to  any  equitable 
relief,  but  that  the  facts  would  warrant  an  action  for  damages  which 
he  has  not  alleged  or  claimed,  cannot  order  judgment  for  such  dam- 
ages. An  opportunity  must  have  been  afforded  to  the  defendant  to 
claim  a  jury  trial  on  that  ground  of  action."  And,  speaking  of  a 
claim  that  the  respondent  waived  the  right  to  trial  by  a  jury  by  pro- 
ceeding with  the  trial  at  Special  Term  without  objection,  the  court 
say  :  "  The  case  in  one  of  its  aspects  was  triable  at  Special  Term, 
and  had  the  plaintiff  elected  to  rely  solely  on  his  equitable  cause  of 
action  he  could  have  proceeded  with  the  trial  tliere ; "  and  it  was 
held  that  the  defendant,  l)y  proceeding  with  the  trial  in  such  an 
action  at  Special  Term,  does  not  waive  his  right  to  a  trial  by  jury 
for  a  cause  of  action  whicli  is  different  from  that  to  enforce  which 
the  action  is  brought,  although  upon  the  facts  adduced  at.the  Special 
Term  it  would  appear  that  the  plaintiff  would  be  entitled  to  some 
such  relief. 

The  question  was  also  before  this  court  in  the  CAse  of  Green  v. 
Stewart  (19  App.  Div.  201).  That  case  was  in  its  general  character 
much  like  the  action  now  under  review.  That  suit  was  brought 
on  the  equity  side  of  the  court  upon  an  agreement  that  a  certain 
conveyance  from  the  defendant  to  one  Weiss  was  fraudulent ;  and 
the  relief  demanded  was  that  such  conveyance  be  set  aside  as  fraud- 
ulent and  void  as  against  the  plaintiff,  and  that  the  defendant  Stew- 
art be  compelled  specifically  to  perforin  his  agreement  to  convey  the 
premises  to  the  plaintiff.  Upon  the  trial  the  plaintiff  failed  to  estab- 
lish a  right  to  have  the  conveyance  from  Stewart  to  Weiss  set  aside 
as  fraudulent.  The  court  dismissed  the  complaint  as  to  Weiss,  but 
retained  the  case  as  against  Stewart  for  the  purpose  of  enabling  the 
plaintiff  to  prove  his  damages  after  it  had  been  establislied  that  he 
was  not  entitled  to  relief  on  the  equitable  side  of  the  court.  Upon 
appeal  this  was  held  to  be  error ;  that  when  the  plaintiff  had  rested 
without  establishing  any  right  to  relief  on  the  equity  side  of  the 
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court,  and  it  became  apparent  that  the  only  remedy  he  ever  had  was 
at  law,  it  became  the  duty  of  the  court,  in  view  of  the  answer  of 
the  defendants,  to  have  dismissed  the  complaint  as  to  the  defendant 
Stewart  as  well  as  to  the  defendant  Weiss. 

These  three  cases,  I  think,  establish  the  principle  which  should  bo 
applied  by  a  trial  court,  that  where  a  complaint  alleges  facts  suf- 
ficient to  sustain  a  cause  of  action  in  equity  only,  and  such  an  action 
is  brought  on  for  trial  at  Special  Term  as  an  equitable  action,  if  the 
plaintiff  fails  to  prove  the  facts  entitling  him  to  relief  in  equity,  it 
is  the  duty  of  the  court  to  dismiss  the  complaint,  leaving  the  plain- 
tiff to  commence  an  action  at  law  to  recover  for  a  legal  cause  of 
action,  if  any  exists  in  his  favor  against  the  defendant.  Where  a 
complaint  alleges  facts  which  would  constitute  a  cause  of  action 
either  at  law  or  in  equity,  and  where  upon  the  trial  before  a  court 
of  equity  it  appears  that  the  plaintiff  is  not  entitled  to  equitable 
relief,  the  court  may  then,  in  certain  cases,  retain  the  action  and 
order  it  to  be  tried  as  an  action  at  law  to  enforce  the  legal  cause  of 
action  which  the  facts  alleged  in  the  complaint  would  show  existed 
in  favor  of  the  plaintiff. 

In  this,  action  it  is  apparent  that  the  complaint  alleges  a  single 
cause  of  action,  which  is  equitable  in  its  character  —  an  action  to  set 
aside  the  transfers  of  this  policy  of  insurance  by  the  plaintiffs  to  the 
defendant  Rosa  Lisner,  and  the  subsequent  transfer  by  Rosa  Lisner 
to  Charles  Bauer,  and  the  cancellation  of  thepolicy  by  the  insurance 
company.  The  allegations  of  the  complaint  would  not  justify  a 
cause  of  action  for  a  conversion  of  the  policy.  There  is  no 
allegation  as  to  the  value  of  the  policy ;  there  is  no  allegation  of 
damage  sustained  by  the  defendant  by  reason  of  the  conversion. 
There  is  no  allegation  that  the  legal  title  to  this  policy  W6is  vested 
in  the  plaintiffs,  or  that  the  plaintiffs  were  entitled  at  law  to  enforce 
the  policy,  the  only  allegation  being  that  a  transfer  valid  upon  its 
face  was  void  for  fraud  or  duress,  and  that  the  plaintiffs  were  enti- 
tled to  a  judgment  setting  aside  such  transfers  and  the  cancellation 
based  thereon.  The  trial  court  decided  that  the  plaintiffs'  equitable 
cause  of  action  was  not  proved,  and  from  that  decision  the  plaintiffs 
have  not  appealed.  We  must  iissume  that  the  court  properly  decided 
that  question.  It  was  then  the  duty  of  the  court  to  have  dismissed 
the  plaintiffs'  cause  of  action.     The  only  cause  of  action  alleged  in 
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the  complaint,  equitable  in  its  nature,  failed.  The  court,  however, 
not  only  decided  that  the  plaintiflFs  were  not  entitled  to  judgment  for 
the  cause  of  action  alleged  in  the  complaint,  but  held  that  the  plaintiflFs 
were  entitled  to  a  money  judgment  for  a  conversion  of  the  property, 
although  holding  that  the  plaintiflFs  were  not  the  owners  of  the  prop- 
erty and  proceeded  to  award  a  money  judgment  for  tlie  damage 
sustained  by  such  conversion.  It  seems  to  us  entirely  clear  that 
such  a  judgment  is  absolutely  unauthorized  and  cannot  be  sustained. 
In  this  discussion  of  the  case  I  have  not  considered  the  allega- 
tions in  the  answer  of  the  defendant  Rosa  Lisner,  as  it  seems  that 
these  allegations  are  entirely  ineffectual  as  conferring  any  right 
upon  the  plaintiflFs  which  they  did  not  have  at  the  commencement 
of  the  action  and  had  not  alleged  in  the  complaint.  The  answer  of 
the  defendant  Rosa  Lisner  has  attempted  to  introduce  quite  a  novel 
practice  which,  if  successful,  would  create  a  revolution  in  judicial 
procedure.  She  substantially  admits  the  allegations  of  the  com- 
plaint as  to  the  fraud  practiced  upon  the  plaintiflFs,  and  alleges  the 
transfer  of  this  policy  of  insurance  to  Batier  as  collateral  security 
for  the  payment  of  a  loan,  and  that  when  that  loan  became  due  the 
said  Bauer  extended  the  time  of  payment  thereof  from  time  to  time 
until  the  10th  day  of  June,  1893;  that  on  or  about  that  date  he 
again  extended  the  time  of  payment  until  a  time  subsequent  to 
October  13,  1893;  that  before  such  extended  time  for  the  payment 
of  principal  or  interest  had  expired,  and  on  or  about  the  13th  day 
of  October,  1893,  and  without  giving  notice  to  this  defendant  or  to 
said  George  Lisner  of  his  intention  so  to  do,  and  without  making  a 
demand  upon  them,  or  either  of  them,  for  the  repayment  of  said  loan 
or  tlie  accrued  interest  thereon,  the  said  Charles  Bauer  wrongfully 
and  unlawfully  surrendered  the  aforesaid  policy  to  the  defendant 
insurance  company,  accepting  therefor,  as  tliis  defendant  was 
iniformed  by  the  said  Bauer  and  the  insurance  company,  the  sum  of 
$1,494.  Her  answer  further  alleges  that  she  repudiated  this  sur- 
render ;  that  such  surrender  was  a  fraud  upon  her  practiced  by  the  said 
Charles  Bauer  and  a  wrongful  conversion  of  the  policy  ;  that  su])se- 
quently,  and  in  April,  1894,  the  insured,  George  Lisner,  died  ;  that  the 
plaintiflFs  gave  notice  of  such  death  to  the  company,  furnished  to  it  due 
proof  thereof,  and  demanded  the  payment  of  the  amount  provided 
to  be  paid  upon  the  policy  upon  the  death  of  said   George  Lisner, 
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which  the  company  refused  to  pay,  and  the  answering  defendant 
offers  to  subrogate  the  plaintiffs  to  all  her  rights  in  and  to  such 
policy  and  in  and  to  all  moneys  due  thereon,  so  that  the  wrong  hereto- 
fore committed  against  them  may  be  righted,  and  offers  to  pay  the 
amount  paid  by  the  insurance  company  and  also  whatever  sum  of 
money  may  be  due  and  owing  to  Charles  Bauer  on  account  of  the 
loan.  Then  this  defendant  demands  judgment  against  her  co-defend- 
ants ;  that  the  surrender  of  the  policy  and  the  cancellation  thereof 
be  set  aside  and  declared  null  and  void  ;  that  the  said  policy  be 
adjudged  to  be  in  full  force  and  effect  as  though  such  surrender  and 
cancellation  had  not  been  made ;  that  the  defendant  may  be  adjudged 
not  to  have  parted  with  or  been  divested  of  her  rights  and  interest 
under  said  policy,  except  as  collateral  security  for  the  loan  afore- 
said, and  that,  in  case  the  plaintiffs  shall  fail  to  establish  their  title 
to  said  policy,  they  be  subrogated  to  this  defendant's  rights,  and 
that  the  co-defendants  may  be  adjudged  to  pf^y  them  the  amount  which 
under  said  policy  may  be  due  to  this  defendant,  with  costs,  and  that 
she  have  other  and  further  relief.  That  answer  appears  to  have 
been  served  upon  the  other  defendants,  who  answered  it. 

The  judgment  does  not  proceed  to  enforce  any  claim  that  Rosa 
Lisner  had  against  these  other  defendants,  but  awards  judgment  to 
the  plaintiffs  against  the  defendant  executors  for  the  amount  of  the 
policy.  It  seems  to  us  that  the  idea  of  the  pleader  who  pre- 
pared this  answer  of  Rosa  Lisner,  that  by  such  allegations  a  cause 
of  action  could  be  transferred  to  the  plaintiffs  or  that  they  could  be 
subrogated  to  such  a  cause  of  action  which,  if  it  existed,  was  vested  in  a 
defendant  at  the  time  the  action  was  brought,  and  which  would  entitle 
the  plaintiffs  to  recover  upon  an  entirely  different  cause  of  action 
from  that  alleged  in  the  complaint,  is  fundamentally  unsound  and 
violates  the  settled  rules  governing  judicial  procedure.  It  has  been 
universally  held  that  for  a  plaintiff  to  maintain  a  cause  of  action, 
that  cause  of  action  must  have  existed  at  the  time  of  the  commence- 
ment of  the  action  and  must  have  vested  in  the  plaintiff  before  the 
action  was  brought.  In  many  cases  supplemental  complaints  have 
been  allowed  to  be  filed  alleging  facts  which  have  happened  since 
the  service  of  the  original  complaint  and  which  would  tend  to 
increase  the  damages  or  to  extend  the  relief  to  which  the  plaintiff 
was  entitled.     The  allowance,  however,  of  a  supplemental  pleading 
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is  in  all  cases  based  upon  the  existence  of  a  cause  of  action  at  the 
time  the  original  pleading  was  served,  and  upon  the  necessity  of 
such  a  supplemental  pleading  to  enable  the  court  to  dispose  at  one 
time  of  all  the  questions  arising  as  to  the  nature  of  the  relief  to  be 
given  upon  the  cause  of  action  alleged  in  the  original  pleading. 
In  no  case  that  I  know  of  has  it  been  held  that  a  plaintiff  could 
maintain  an  action  to  enforce  a  cause  of  action  which  did  not  accrue 
to  him  until  after  his  action  was  commenced. 

The  cause  of  action  for  which  this  judgment  is  given,  if  it  existed 
at  all  when  this  action  was  commenced,  was  one  in  favor  of  the 
defendant  Rosa  Lisner  against  her  co-defendants,  the  executors  of 
the  estate  of  Charles  Bauer.  It  was  an  action  of  a  purely  legal 
character  for  a  conversion  of  securities  held  by  the  said  Bauer  as 
collateral,  he  having  disposed  of  them  when,  under  his  contract 
between  himself  and  the  defendant  Rosa  Lisner,  he  was  not  entitled 
to.  For  such  a  cause  of  action  these  defendants  appellants  would 
be  entitled  to  a  trial  by  jury.  The  bringing  on  for  trial  of  the  cause  of 
action  alleged  in  the  complaint  of  the  plaintiffs,  which  was  entirely 
different  from  that  alleged  in  the  answer  of  Rosa  Lisner,  at  a 
Special  Term,  or  the  failure  to  demand  a  jury  trial,  could  not 
be  held  as  a  waiver  of  this  right  of  the  defendants  to  have 
that  cause  of  action  as  between  themselves  and  Rosa  Lisner 
tried  by  a  jury.  The  issue  between  the  executors  and  tlie  plaintiffs 
was  one  which  had  to  be  tried  by  a  court  of  equity.  No  protest  or 
objection  to  such  a  trial  could  have  availed  the  executors,  and  no 
express  consent  to  subrogate  the  plaintiffs  to  any  cause  of  action 
which  the  defendant  Rosa  Lisner  liad  against  tlie  executors,  which 
was  alleged  in  an  answer  interposed  to  a  suppleniental  and  amended 
complaint,  could  have  the  effect  of  vesting  the  plaintiffs  with  a  cause 
of  action  which,  when  the  action  was  brought,  was  not  vested  in 
them.  This  is  especially  so  where  such  a  cause  of  action  is  not 
alleged  in  the  complaint  and  is  not  the  basis  for  the  application  to 
the  court  for  relief. 

Under  the  view  which  we  have  taken  on  this  subject,  it  is  not 

necessary  for  us  to  determine  whether  Rosa  Lisner  either  alleged  in 

her  answer  or  proved  upon  the  trial  any  cause  of  action  against 

these  executors.     Iler  right  to  recover  is  based  upon  a  contract 
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which  she  testified  was  made  between  herself  and  Charles  Bauer,  or 
Louis  Bauer  acting  as  his  agent,  a  few  days  before  the  13th  day  of 
October,  1893,  and  by  which  it  is  alleged  that  Charles  Bauer,  or 
Louis  Bauer  as  his  agent,  stated  to  her  that  Charles  Bauer  would 
wait  before  sacrificing  her  securities  until  she  procured  money  to 
pay  oflF  the  loan  from  her  brother  in  Washington,  and  that  she  need 
not  be  anxious  or  worry  as  he  would  do  nothing.  It  will  be  noticed 
tliat  this  contract  testified  to  is  not  the  contract  alleged  in  tlie  answer 
of  Rosa  Lisner.  She  there  alleges  an  agreement  made  on  the  lOtli 
of  June,  1893,  to  extend  the  time  of  the  payment  of  this  note  to  a 
period  beyond  the  thirteenth  day  of  October,  when  the  alleged  eon- 
version  took  place.  If  this  agreement  is  to  be  treated  simply  as  a 
contract  extending  the  time  of  payment,  it  is  quite  clear  that  it  is 
not  enforcible  on  the  ground  that  it  was  without  consideration. 
Bauer  had  extended  the  time  of  the  payment  of  this  note  for  years, 
and  it  is  not  denied  that  in  March,  1893,  at  the  time  the  exteuhitai 
expired,  Bauer  demanded  payment  of  the  indebtedness  and  refused 
further  extension.  The  Lisners,  however,  succeeded  in  inducing 
him  to  delay  taking  proceedings  to  enforce  such  payment  until 
after  Charles  Bauer  sailed  for  Europe  in  June,  and  then  suc- 
ceeded in  inducing  his  agent  to  postpone  such  proceeding  from 
time  to  time  until  Charles  Bauer  returned  from  Europe  in  Octo- 
ber. It  is  not  disputed  that  all  this  time  Charles  Bauer  or  his 
agent,  Louis  Bauer,  were  insisting  upon  the  payment  of  the  note 
and  postponing  the  proceedings  from  day  to  day  upon  the  promises 
of  the  defendants  Lisner  to  pay ;  but,  according  to  the  testimony  of 
the  Lisners,  in  Octol)er  they  suddenly  assumed  an  entirely  d liferent 
attitude,  exhibiting  then,  for  the  first  time,  a  great  desire  to  prevent 
Rosa  Lisner  from  becoming  anxious,  and  giving  her  to  understand 
that  the  ])ayment  of  this  note  would  be  indefinitely  extended  until 
she  was  able  to  procure  money  with  which  to  meet  it  from  some 
other  source.  It  a])peared  from  the  evidence  that  during  the  sum- 
mer and  fall  of  1893  tliere  was  a  severe  financial  disturbance,  and 
that  money  was  almost  impossible  to  procure  ;  but  under  the  cir- 
cumstances it  seems  quite  clear  that  such  an  expression  of  intention 
as  was  testified  to  on  the  part  of  CMiarles  Bauer  and  Louis  Bauer  is 
not  suflicient  to  establish  a  binding  contract  which  would  extend  the 
time  of  the  payment  of  the  note  indefinitely,  or  prevent  the  Bauers 
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from  enforcing  it.  If  Charles  Bauer  had  commenced  an  action 
upon  the  note  on  the  thirteenth  day  of  October,  it  would  seem  quite 
clear  that  this  alleged  agreement  would  not  have  been  a  valid  defense 
to  that  action.  Any  right  which  Kosa  Lisner  could  possibly  have  as 
against  Charles  Bauer  would  be  upon  the  ground  that  what  he  said 
prior  to  the  thirteenth  of  October  was  a  waiver  of  his  right  to 
enforce  his  contract  with  the  Lisners,  and  sell  the  property  held  by 
him  as  collateral  security,  without  a  demand  for  the  payment  of  the 
money,  or  notice  that  he  intended  to  enforce  the  terms  of  his  con- 
tract ;  or  that  what  he  had  said  estopped  him  from  enforcing  this 
contract  without  notice  to  the  Lisners.  But  no  such  cause  of  action 
was  alleged  in  the  answer  of  the  defendant  Rosa  Lisner.  No  men- 
tion of  such  agreement  is  made  in  the  complaint,  and  the  allegation 
in  the  answer  of  Rosa  Lisner  is,  that  the  contract  was  mude  in  June, 
extending  the  time  beyond  the  thirteenth  of  October,  when  the 
alleged  conversion  took  place ;  and  what  she  appears  to  seek  in  tliis 
manner  as  against  the  executors  of  Charles  Bauer  is  to  enforce  this 
contract  made  in  June.  Whether  or  not  such  a  contract  can  be 
enforced  if  made,  or  whether  this  appropriation  by  the  Bauers  of  this 
policy  of  insurance  was  a  conversion  thereof,  or  gave  to  Rosa  Lisner 
any  right  of  recovery  against  Bauer  or  his  estate,  must  be  determined 
in  an  action  brought  for  that  purpose ;  and  such  a  question,  w^e  think, 
cannot  be  injected  into  this  equitable  cause  of  action,  which  is  to 
enforce  a  claim  by  these  plaintiffs  to  this  policy  of  hisurance,  in 
which  the  court  below  has  decided  they  liad  no  interest. 

We  think,  therefore,  that  the  judgment  appealed  from  should  be 
reversed  and  anew  trial  ordered,  with  costs  to  the  appellants  to  abide 
the  event. 

Van  BRtTNT,  P.  J.,  Patferson,  O'Brien  and  McLaughlin,  J  J., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellants  to  abide 
event. 
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Edward  C.  Sheehy,  Kespondent,  v,  Samuel  McMillan,  as  Presi- 
dent, and  Others,  Defendants;  The  Bronx  Gas  and  Electric 
Company,  Appellant. 

Action  by  a  taxpayer  to  prevent  waste  —  injunction  to  restrain  an  electric  company 
from  unlawfully  excavating  in  a  public  park,  in  order  to  set  poles — failure  to 
allege  that  city  officials  intend  to  do  an  unlawful  act. 

Where  the  complaint  in  an  action,  brought  by  a  taxpayer  under  the  statutes 
permitting  him  to  sue  in  order  to  prevent  a  waste  of  or  an  injury  to  prop- 
erty, funds  or  estate  of  a  municipality  (Laws  of  1881,  chap.  531,  as  amended 
by  Laws  of  1892,  chap.  801),  and  to  prevent  any  illegal  action  by  the  officers 
thereof  (Code  Civ.  Proc.  g  1925),  alleges  that  the  principal  defendant,  a 
gas  and  electric  company,  is,  without  warrant  or  authority  of  law,  making 
excavations  in  a  public  park  hi  order  to  set  poles  for  stringing  wires,  to  the 
injury  and  waste  of  the  property  of  the  municipality,  and  that  certain  other 
defendants,  as  commissioners,  respectively,  of  the  city  department  of  public 
parks  and  of  its  board  of  electrical  control,  have  permitted  or  are  permitting 
this  alleged  waste  of  city  property,  but  does  not  allege  that  either  set  of  officials 
has  granted  or  proposes  to  grant  the  gas  and  electric  company  any  permission, 
license  or  franchise  to  do  the  acts  complained  of,  or  that  these  officials  have 
knowledge,  either  actual  or  constructive,  of  such  acts,  the  complaint  Is  insuffi- 
cient, and  an  injunction  granted  pendente  lite  must  be  vacated. 

The  cause  of  action  attempted  to  be  alleged  in  the  complaint  in  such  a  case  can- 
not be  perfected,  for  the  purpose  of  sustaining  an  injunction  order,  by  the  aid 
of  other  papers  used  on  a  motion  therefor. 

Semble.ihtiki  the  terms  "  waste"  and  "injury,"  as  used  in  the  statutes  above  men- 
tioned, do  not  comprehend  individual  acts,  but  only  illegal,  wrongful  and  dis- 
honest acts  of  public  officials. 

Appeal  by  the  defendant,  The  Bronx  Gas  and  Electric  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  Kew  York 
Special  Term  on  the  30th  day  of  December,  1897,  and  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York,  continuing  an 
injunction  pendente  lite, 

Alfred  T,  Cruikshank^  for  the  appellant. 

Joseph  I.  Green^  for  the  respondent. 

McLaughlin,  J. : 

The  plaintiff,  as  a  taxpayer,  has  instituted  this  action  to  restrain 
the  commissioners  of  the  department  of  public  parks  and  the  com- 
missioners of  the  board  of  electrical  control  of  the  city  of  New 
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York  from  issuing  a  permit  to  the  Bronx  Gas  and  Electric  Com- 
pany to  excavate,  erect  poles  or  string  electric  wires  in  one  of  the 
public  parks  of  the  city,  and  also  to  restrain  the  gas  company  from 
doing  such  acts.  He  has,  during  the  pendency  of  the  action,  accom- 
plished by  an  order  what  he  seeks  to  accomplish  ultimately  by  a 
judgment.  From  this  order  the  defendant  gas  company  alone  has 
appealed.  It  insists  that  the  order  must  be  reversed,  because  the 
complaint  does  not  state  facts  sufBcient  to  constitute  a  cause  of 
action  against  the  defendants  or  any  of  them.  The  plaintiff,  on  the 
other  hand,  insists  that  his  right  to  maintain  the  action  is  conferred 
by  section  1925  of  the  Code  of  Civil  Procedure,  as  supplemented 
by  chapter  531  of  the  Laws  of  1881,  as  amended  by  chapter  301 
of  the  Laws  of  1892,  and  that  he  has  brought  himself  within  the 
provisions  of  this  section  and  the  statute  by  the  complaint  served. 

The  section  of  the  Code  referred  to  provides  that  "  An  action 
to  obtain  a  judgment,  preventing  waste  of  or  injury  to  the  estate, 
funds  or  other  property  of  a  county,  town,  city  or  incorporated 
village  of  the  State,  may  be  maintained  against  any  officer  thereof, 
or  any  agent,  commissioner  or  other  person  acting  in  its  behalf, 
either  by  a  citizen,  resident  therein,  or  by  a  corporation  who  is 
assessed  for  and  is  liable  to  pay,  or,  within  one  year  before  the  com- 
mencement of  the  action  has  paid,  a  tax  therein."  Chapter  531  of 
the  Laws  of  1881,  as  amended  by  chapter  301  of  the  Laws  of  1892, 
so  far  as  the  same  is  applicable  to  the  question  under  considera- 
tion, provides  that  "all  officers,  agents,  commissioners  and  other 
persons  acting,  or  who  have  acted,  for  and  on  behalf  of  any  county, 
town,  village  or  municipal  corporation  in  this  State,  and  each  and 
every  one  of  them,  may  be  prosecuted,  and  an  action  or  actions 
may  be  maintained  against  them  to  prevent  any  illegal  official  act 
on  the  part  of  any  such  officers,  agents,  commissioners  or  other  per- 
sons, or  to  prevent  waste  or  injury  to,  or  to  restore  and  make  good 
any  property,  funds  or  estate  of  such  county,  town,  village  or 
municipal  corporation,"  by  any  person  whose  assessment  shall 
amount  to  $1,000,  and  who  shall  be  liable  to  pay  taxes  thereon  in 
the  county,  town,  village  or  municipal  corporation,  to  prevent  the 
waste  or  injury  of  whose  property  the  action  is  brought. 

Upon  examining  the  complaint  it  is  found  that  the  plaintiff  alleges 
that  he  is  a  resident  and  taxpayer  of  the  city  of  New  York  ;  that 
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his  assessment  amounts  to  more  than  $1,000  upon  which  he  is  liable 
to  pay  taxes,  and  within  one  year  prior  to  the  commencement  of  this 
action  he  has  paid  taxes  on  more  than  that  sum ;  that  Pelham  Bay 
Park  is  located  in  and  is  the  property  of  the  city  of  New  York ; 
that  all  the  defendants,  except  the  gas  company,  constitute  either 
the  board  of  commissioners  of  the  department  of  public  parks  or 
the  board  of  electrical  control  of  such  city ;  that  the  defendant  gas 
company,  a  domestic  corporation,  "  is  wrongfully  and  unlawfully, 
and  without  warrant  or  authority  of  law,  and  without  warrant  or 
authority  of  any  person  or  board  having  such  authority  to  give,  is 
excavating  along  the  roads,  avenues,  streets  or  highways  of  Pelham 
Bay  Park  *  *  *  for  the  purpose  of  erecting  poles  to  string 
electric  wires  or  conductors  thereon,  and  is  and  has  excavated  in 
many  places,  *  *  *  and  has  erected  poles  for  the  said  purpose 
*  *  *  and  that  the  acts  and  wrongful  and  unlawful  conduct  and 
actions  of  the  defendant,  the  Bronx  Gas  and  Electric  Company,  is 
without  authority  of  law,  and  is  done  without  authority,  or  lawful 
authority  of  any  board  or  person  having  the  right  to  give  such 
autliority  *  *  *  and  that  the  actions  of  the  said  defendant 
tend  to  waste  and  injure  the  property  of  the  said  "  city ;  that  cer- 
tain of  the  defendants,  "as  commissioners  of  the  department  of 
public  parks  *  *  *  by  reason  of  the  facts  hereinbefore  set 
forth  *  "Jt  *  have  permitted  the  waste  of,  and  injury  to,"  the 
property  of  the  city ;  that  certain  other  defendants,  "  compos- 
ing the  board  of  electrical  control  *  *  *  \yy  reason  of  the 
facts  herein  set  forth  *  *  *  are  suffering  and  permitting 
the  waste  and  injury  to  the  property  of  "  the  city ;  that  the  plaintiflE 
has  no  adequate  remedy  at  law.  The  judgment  demanded  is  that 
the  gas  company  be  perpetually  enjoined  and  restrained  from  exca- 
vating, erecting  poles  or  stringing  electric  wires  in  said  park,  and 
that  the  other  defendants,  as  commissioners  of  the  department  of 
public  parks  and  as  commissioners  of  the  board  of  electrical  con- 
trol, be  restrained  from  granting  any  authority  or  permission  to  tl^e 
gas  company  to  make  such  excavations,  erect  such  poles  or  string 
such  wires. 

It  will  be  observed  that  there  is  no  allegation  in  the  complaint,  or 
the  statement  of  any  fact  from  which  it  can  be  inferred,  that  the 
defendants,  as  commissioners  of  the  department  of  public  parks,  or 
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as  commissioners  of  the  board  of  electrical  control,  have  granted, 
tlireatened  or  intend  to  grant,  any  permission,  license  or  franchise 
to  the  gas  company  to  do  the  acts  of  which  the  plaintiff  complains. 
It  does  not  even  appear  that  these  officials  have  knowledge,  either 
actnal  or  constructive,  of  what  the  gas  company  lias  done  or  is  now 
doing.  Does  the  complaint,  in  the  absence  of  such  allegation,  state 
a  cause  of  action  ?  I  think  not.  To  authorize  an  action  against  a 
public  official  under  the  section  of  the  Code  or  the  statute  referred 
to,  the  act  of  which  the  plaintiff  complains  and  which  he  seeks  to 
restrain  must  be  an  illegal  official  act.  {Potter  v.  Collis^  19  App. 
Div.  392.)  The  purpose  of  the  statute  is  to  prevent,  not  the  acts  of 
individuals,  but  illegal  acts  of  public  officers.  The  terms  "waste" 
and  "  injury,"  as  used  in  the  statutes,  do  not  comprehend  individual 
acts,  ])ut  only  illegal,  wrongful  and  dishonest  acts  of  public  officials. 
{Talcotty,  The  City  of  Buffalo,  125  N.  Y.  280;  Zieglery,  Chapin, 
12G  id.  348.) 

Ill  Ziegler  v.  Ghapin  {supra)  the  Court  of  Appeals  said  :  "  But 
the  action  authorized  by  section  1925  of  the  Code  is  one  which  the 
taxpayer  may  bring  against  the  public  officer  because  of  some  fraud 
or  bad  faith  on  his  part,  or  to  restrain  some  illegal  action.  *  *  * 
If  the  officer  is  honest  and  faithful  no  suit  against  him  is  needed. 
The  taxpayer  may  explain  to  him  the  facts  and  discover  to  him  the 
fi-aud,  and  the  courts  are  open  for  his  protection  and  the  means  of 
redress  are  at  hand.  It  is  only  when,  in  the  face  of  explanation  and 
knowledge,  he  still  refuses  to  act,  and  persists  in  carrying  out  the 
wasteful  contract,  chat  an  action  against  him  is  needed,  and  then  it 
rests  upon  his  misconduct,  upon  his  collusion  and  fraud,  which  must 
be  alleged  and  proved.  The  Legislature  could  not  have  intended 
that  the  courts  should  supply  intelligence  and  prudence  to  incapable 
officials  at  the  demand  of  a  taxpayer,  but  manifestly  did  intend  to 
give  the  latter  protection  against  the  dishonesty  or  fraud  of  the 
municipal  agents."  Here  no  acts,  legal  or  illegal,  honest  or  fraudu- 
lent, on  the  part  of  the  officials  sought  to  be  restrained  are  alleged, 
and  it  requires  neither  authorities  nor  argument  to  show  that  an 
action  cannot  be  maintained  to  restrain  a  public  official,  who  has 
neither  done,  threatened  nor  intends  to  do  any  act  whatever.  As 
well  might  an  action  be  maintained  to  restrain  or  suppress  a  nui- 
sance before  the  nuisance  had  been  created,  threatened  or  attempted. 
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If  the  complaint  does  not  state  a  cause  of  action,  tlien  it  necessa- 
rily follows  that  the  plaintiff  was  not  entitled  to  the  order  appealed 
from.  Before  he  could  obtain  an  order  of  this  character  he  was 
required  to  show  by  his  complaint  that  he  had  a  good  cause  of  action, 
and  was  entitled  to  a  judgment  against  the  defendants.  (Code  Civ. 
Proc.  §  603.)  The  cause  of  action  attempted  to  be  alleged  in  the 
complaint  cannot  be  perfected,  for  the  purpose  of  sustaining  the 
order,  by  the  aid  of  the  other  papers  used  on  the  motion.  The  com- 
plaint must  stand  or  fall  by  itself.  It  must  show,  independent  of 
the  other  papers  used,  a  good  cause  of  action.  {McITefirj/  v.  Jewetty 
90  N.  Y.  68 ;  StuU  v.  West/all,  25  Hun,  1 ;  Close  v.  Flesher,  8 
Misc.  Rep.  299.)  This  it  does  not  do.  It  follows  that  the  order 
appealed  from  must  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  denied,  with  ten  dollars  costs. 

Yan  Brunt,  P.  J.,  Barrett,  Patterson  and  Ingraham,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


The  Associate  Alumni  of  the  General  Theological  Seminary 
OF  THE  Protestant  Episcopal  Church  in  the  United  States  of 
America,  Plaintiff,  iJ.  The  General  Theological  Seminary 
OF  THE  Protestant  Episcopal  Church  in  the  United  States, 
Defendant. 

TrusU  —  transfer  of  a  fund,  collected  by  mbscription  by  an  alumni  asuodation,  to  a 
seminary  upon  certain  conditions  —  violation  of  the  conditions  by  the  seminary  — 
incorporation  of  the  association  vesting  the  title  to  tits  fund  in  it  —  right  of  the 
corporation  to  retake  tlie  fund  from  the  seminary. 

An  unincorporated  alumni  association  of  a  theological  seminary,  having  pledged 
itself  to  the  work  of  establishing  a  professorship  in  the  seminary,  requested  the 
seminary's  approval  of  such  work,  which  approval  was  expressed  in  a  resolu- 
tion of  its  trustees  which  recognized  the  association  "as  agents  accordingly, 
and  earnestly  commends  their  agency  to  the  confidence  and  liberality  of  the 
church.'* 

The  association  thereafter  collected  upwards  of  $25,000  for  this  purpose,  and  paid 
it  to  the  seminary  upon  certain  express  written  conditions,  which  conditions 
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for  several  years  were  recognized  and  complied  with  by  the  seminary  in  the 
use  of  the  income  of  the  fund,  and  the  rights  of  the  alumni  association  therein 
were  also  recognized  by  various  other  acts  on  the  part  of  the  seminary  incon- 
sistent with  any  claim  of  ownership  thereof  by  the  seminary. 

Subsequently,  at  an  annual  meeting  of  the  association,  by  a  unanimous  vote,  the 
alamoi  directed  that  8tei>s  be  taken  to  incorporate  the  association,  which  was 
done,  every  member  of  the  association  in  good  standing  at  the  time  of  the 
incorporation  being  elected,  by  name  and  individually,  a  member  of  the 
corporation. 

Held,  that  a  valid  trust  was  created  upon  the  conditions  which  the  seminary  had 
assented  to,  which  it  was  estopped  from  questioning; 

That  its  refusal  to  comply  with  such  conditions  authorized  a  judgment  in  favor 
of  tbe  subsequently  formed  corporation  retransferring.  to  it  the  fund  in 
question; 

That  tbe  action  of  the  alumni  in  directing  the  incorporation  of  their  association 
was  efifective  to  vest  the  corporation  so  formed  with  the  title  to  the  fund: 

Thai,  under  the  circumstances  of  this  case,  the  use  of  the  word  *' agents"  in  the 
resolution  of  the  trustees  of  the  seminary  could  not  properly  be  given  a  con- 
struction which  would  make  the  alumni,  at  the  time  the  fund  was  collected, 
mere  agents  of  the  seminary  in  the  collection  and  payment  over  to  it  of  this 
fund. 

SrBMissiON  of  a  controversy  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

The  defendant  is  an  educational  institution  devoted  particularly 
to  preparing  students  for  the  ministry.  It  received  a  charter  from 
ilie  Legislature  of  this  State  in  1822,  which  was  amended  in  1868. 
Its  government  under  the  charter,  as  amended,  is  vested  in  a  board 
uf  trustees,  whose  authority  in  turn  is,  during  a  recess  of  the  board, 
delegated  to  a  standing  committee. 

In  1832  certain  of  the  alumni  of  the  defendant  organized  a  vol- 
untary unincorporated  association  under  the  name  of  "  The  Asso- 
ciate Alumni  of  the  General  Theological  Seminary  of  the  Protestant 
Episcopal  Church  in  the  United  States,"  the  object  of  which  was 
"  to  cherish  a  spirit  of  mutual  interest  and  union  among  its  mem- 
bers; to  advance  the  cause  of  theological  learning  and  evangelical 
truth  and  piety,  and  to  promote  the  advantage  of  the  institution  " 
from  which  its  members  had  graduated.  It  adopted  a  constitution 
which  recited  the  object  of  its  creation,  and  provided  that  all  gradu- 
ates of  the  defendant  should  be  eligible  as  members,  and  that  the 
funds  of  the  association,  among  other  things,  should  be  "  appropri- 
App.  Div.— Vol.  XXVI.        19 
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ated  to  the  support  of  one  or  more  scholarsbips  in  tlie  Seminary/' 
In  1836  it  appointed  a  committee  to  take  into  consideration  the 
expediency  of  attempting  to  estabHsh  a  permanent  fnnd  for  one  of 
the  professorships  in  the  seminary  not  then  endowed ;  and  at  a 
meeting  held  the  following  year  it  passed  a  resolution  pledging  itself 
to  the  work  of  establishing,  "  as  soon  as  the  times  will  permit,"  a 
professorship  of  pastoral  theology  and  pulpit  eloquence.  Shortly 
thereafter  the  first  contribution  to  the  fund  which  is  the  subject- 
matter  of  this  controversy  was  made  by  a  subscriber  paying  $250 
into  the  treasury  of  the  association.  In  1839  the  association  passed 
a  resolution  reciting  that,  in  its  opinion,  it  was  highly  important 
that  the  professorship  in  question  should  be  endowed  forthwith, 
and  that,  as  it  had  expressed  a  readiness  to  assume  the  responsibility 
of  making  an  effort  in  that  direction,  it  requested  the  approval 
of  the  defendant's  trustees  of  its  work  "  for  the  endowment  of 
the  above-mentioned  professorship."  This  action  of  the  asso- 
ciation was  communicated  to  defendant's  board  of  trustees,  and  such 
board  immediately  passed  a  resolution  expressing  its  pleasure  at  the 
continued  disposition  of  the  association  to  engage  as  agents  for  the 
purpose  of  raising  the  fund,  and  declaring  that  it  recognized  them 
*'a8  agents  accordingly,  and  earnestly  connnends  their  agency  to 
the  confidence  and  liberality  of  the  church."  The  association  then 
ai)plied  itself  actively  to  the  work  of  raising  the  requisite  sum. 
Contributions  were  made  to  it  from  time  to  time  until  1883,  when 
the  total  amount  which  it  had  received,  together  with  the  interest 
thereon,  amounted  to  upwards  of  $25,000.  In  the  meantime  the 
professorship  first  considered  had  been  endowed  by  an  individual, 
and  that  professorship,  with  the  consent  of  both  parties,  was  aban- 
doned, and  another,  "  to  be  known  as  the  Alumni  Professorship  of 
the  Evidences  of  Revealed  Keligion,"  substituted  in  its  place.  In 
1883,  the  fund  held  by  the  association  was  deemed  sufficient  by  both 
parties  to  accomplish  the  desired  object,  and  at  its  annual  meeting, 
held  in  May  of  that  year,  the  association  offered  the  fund  to  the 
trustees  of  the  defendant  upon  certain  prescribed  conditions,  which 
the  defendant  agreed  to.  A  few  days  later  the  alumni  association 
transferred  the  fund,  then  amounting  to  $25,476.85,  to  the  defend- 
ant, which  the  defendant  formally  accepted  upon  the  terms  offered, 
and  amended  its  statutes  to   provide  for  the  professorship  thus 
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created.     The  following  are  the  terms  and  conditions  upon  which 
tliis  fund  was  offered  and  accepted  by  the  defendant : 

"  1.  That  the  professorship  be  designated  as  the  Ahimni  Frofessor- 
sliip  of  the  Evidences  of  Revealed  Religion. 

"  2.  That  such  professorship  shall  be  tenable  for  a  period  of  three 
yeai-s,  at  or  before  the  expiration  of  which  term,  or  upon  any  other 
avoidance  of  the  office,  some  other  person  than  the  retiring  pro- 
fessor shall  be  nominated  and  elected. 

"  3.  That  the  duties  of  the  professorship  shall  be  limited  to  the 
delivery  of  lectures,  extending  over  a  period  of  three  months  in 
each  year,  the  professor  not  being  required  to  be  resident,  and  not 
to  be  a  member  of  the  faculty. 

"  4.  That  the  right  of  nomination,  on  the  expiration  of  the  term 
of  the  professor,  or  other  occurrence  of  a  vacancy,  shall  forever 
belong  to  the  associate  alumni  and  be  exercised  by  them  according 
lo  such  rules  as  may  be  from  time  to  time  adopted  by  them. 

"  5.  That  the  entire  income  of  the  endowment  and  of  such  addi- 
tions as  may  in  future  be  made  to  it  shall  be  paid  to  the  professor, 
or,  in  case  of  a  vacancy,  added  to  the  endowment,  provided  that 
in  case  of  a  vacancy  the  standing  committee  may,  with  the  consent 
of  the  associate  alumni,  or  of  their  executive  committee,  appoint  an 
acting  professor,  and  assign  to  him  the  whole  or  a  part  of  the  income 
of  the  endowment  as  a  compensation  for  his  services. 

"  6.  That  a  statement  of  the  amount  of  the  fund,  its  investments 
and  disposition  of  its  income,  be  annually  furnished  to  the  associate 
alumni  by  the  standing  committee  of  the  seminary. 

"  7.  That  these  conditions  may,  at  any  time,  be  altered  by  the 
joint  action  of  the  trustees  of  the  seminary  and  of  the  associate 
alumni." 

In  May,  1884,  Dr.  Dean  was  nominated  by  the  association  to  be 
the  first  incumbent  of  the  professorship  thus  endowed,  and  he  was 
unanimously  elected  by  the  defendant  for  a  term  of  three  yeai-s. 
During  Dr.  Dean's  term,  however,  the  conditions  imposed  by  the 
association  became  irksome  to  the  defendant,  and  it  thereupon 
entered  into  negotiations  with  the  association  to  secure,  if  possible, 
its  consent  to  the  modification  of  the  conditions.  For  this  purpose 
a  committee  was  appointed  by  the  defendant,  and  a  committee  also 
appointed    by  the    association.     Various  conferences   took  place 
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between  the  committees,  but  finally  they  agreed  upon  a  modification 
which  they  submitted  to  the  respective  bodies  they  represented,  in 
the  form  of  a  joint  report.  The  modification  they  represented  was 
that,  at  the  expiration  of  the  then  incumbent,  the  professoi-ship 
should  become  a  regular  professorship.  The  report  also  urged  the 
association  to  resume  its  work  of  soliciting  further  subscriptions,  to 
the  end  that  the  fund  might  be  increased  to  the  sum  of  $50,000, 
which  would  be  sufficient  to  maintain  a  regular  professorship.  This 
report  was  satisfactory  to  the  defendant,  but  not  to  the  association, 
and  it  never  adopted  or  approved  of  it.  It  directed  that  the  con- 
sideration of  it  be  "  postponed  until  the  next  meeting  of  the  alumni 
association."  This  disposition  of  the  report  was  due  to  the  fact  that 
no  action  had  been  taken  by  the  defendant  on  the  nomination  made 
by  the  association,  the  year  before,  of  Dr.  Hopkins  to  succeed  Dr. 
Dean.  Shortly  thereafter  the  defendant  acted  upon  the  nomination, 
of  Dr.  Hopkins  and  he  was  rejected,  and  the  association  then  nomi- 
nated Dr.  Cady,  and  in  October,  1890,  he  was  elected  by  the  trus- 
tees of  the  defendant. 

At  its  annual  meeting  in  1891  the  alumni  association  passed  a 
resolution  modifying,  if  the  defendant  concurred,  the  conditions 
attached  to  the  professorship  fund,  to  the  extent  of  making  the 
incumbent  eligible  for  re-election.  This  action  of  the  association 
was  communicated  to  the  defendant,  but  it  took  no  action  in  the 
matter,  except  to  refer  the  consideration  of  the  resolution  to  its 
standing  committee.  The  year  following  the  association  nominated 
for  the  professorship  Dr.  Cady,  if  the  defendant  consented  to  the 
modification  of  the  conditions  attached  to  the  office  proposed  by  the 
association  the  year  before,  and,  if  it  did  not  consent  to  such  modi- 
fication, then  it  nominated  Dr.  Dix.  The  defendant  then,  for  the 
fii*st  time,  refused  to  act  upon  the  nomination  of  a  temporary 
professor,  upon  the  ground  that  the  conditions  attached  to  the 
office  were  modified  in  1888  so  as  to  create  a  permanent  professor- 
ship. It  then  requested  the  association  to  nominate  some  person  for 
permanent  professor,  which  the  association  declined  to  do.  The 
defendant  then  directed  that  the  income  from  the  fund  be  accumu- 
lated and  added  to  the  principal  until  the  association  should  nomi- 
nate a  permanent  professor.  This  is  the  situation  at  the  present 
time. 
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The  aluinni  association,  at  its  annual  meeting  in  June,  1889, 
directed  a  committee  then  appointed  for  the  purpose  to  take  the 
necessary  steps  to  incorporate  the  alumni  association,  and  in  obedi- 
ence to  that  direction  the  plaintiflE  was  incorporated  in  November 
following  under  the  same  name  that  the  association  had  theretofore 
borne.  Immediately  following  the  incorporation  the  trustees  named 
in  the  certificate  of  incorporation  met  and  organized  by  the  election 
of  officers,  and  then  proceeded  formally  to  elect  to  membership  in 
the  corporation,  by  name  and  individually,  every  member  of  the 
alumni  association  who  was  in  good  standing  at  the  time  of  the 
incorporation,  and  the  following  year  all  persons  who  were  members 
of  the  alunmi  association  at  the  time  of  the  filing  of  the  articles 
of  incorporation  were  formally  declared  members  of  the  plaintiff. 

The  plaintiff  has  instituted  these  proceedings  to  procure  a  judg- 
ment and  a  decree  of  this  court :  (1)  Declaring  the  defendant's  con- 
duct, with  reference  to  the  tenure  of  this  professorship,  to  be  a 
breach  of  trust ;  and  (2)  directing  the  defendant  to  take  action  upon 
a  nomination  made  by  plaintiflE,  now  pending,  and  if  it  fails  to  do  so 
within  the  time  fixed,  that  it  surrender  and  deliver  to  the  plaintiflE 
the  trust  fund. 

The  proceeding  is  resisted  by  the  defendant  mainly  upon  three 
grounds:  (1)  That  there  has  been  no  breach  of  trust,  because  the 
condition  imposed  by  the  alumni  association  as  to  the  election  of 
a  professor  for  only  three  years  was  'modified  in  18SS,  and  in  place 
thereof  a  regular  professorship  substituted,  and  the  delay  in  filling 
that  position  is  due  entirely  to  the  failure  of  the  plaintiflE  to  make  a 
nomination ;  (2)  that  the  plaintiflE  has  no  interest  in  the  fund ;  (3) 
that  the  plaintiflE  did  not  succeed  to  the  rights  of  the  unincorporated 
association,  and,  therefore,  is  not  the  real  party  in  interest. 

ir.  //.  Hand  J  Jr.^  for  the  plaintiflE. 

TT.  //.  Harris^  for  the  defendant. 

McLaughlin,  J. : 

The  fund  in  question  wasoflEered  to  the  defendant  by  the  alumni 
association  upon  certain  conditions,  and  it  was  accepted  by  the 
defendant  "upon  the  conditions"  imposed.  A  valid  trust  was 
thereby  created,  and  the  defendant,  as  a  trustee,  thereupon  became 
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obligated,  both  legally  and  morally,  to  honestly  and  faithfully  use 
and  apply  the  fund  and  income  therefrom  according  to  the  condi- 
tions imposed.  Those  conditions,  so  far  as  the  same  are  in  di5i)ute, 
have  never  been  changed,  waived  or  modified  by  the  alumni  asso- 
ciation or  this  plaintifiP,  its  successore  in  interest.  It  is  true  some 
action  was  taken  by  both  parties  in  1888  towards  securing  a  moditi- 
cation  of  the  conditions,  but  nothing  definite  was  accomplished. 
The  committee  appointed  by  the  association,  acting  in  connection 
with  the  committee  appointed  by  the  defendant,  made  a  joint  report, 
in  which  a  change  was  .recommended,  but  the  association  did  not 
adopt  the  report  or  assent  to  the  proposed  change.  This  the  defend- 
ant understood,  because  the  following  year  its  trustees  passed  a  reso- 
lution which  recited  tliat  the  proposed  change  "  not  having  been 
officially  ratified  by  the  association,"  should  not  be  considered  in 
force.  And  one  year  later  it  acted  upon  a  nomination  made  by  the 
alumni  association  under  the  original  conditions,  by  electing  iDr. 
Cady  for  a  period  of  three  years. 

But  it  is  urged  by  tlie  defendant's  counsel  that  the  alumni  asso- 
ciation never  liad  any  interest  in  or  to  this  fund ;  that  the  fund  was 
derived  from  contributions  made  by  individuals  for  the  purpose  of 
promoting  a  specific  part  of  the  defendant's  work,  and  that,  there- 
fore, the  defendant  was  entitled  to  take,  hold,  use  and  apply  the 
fund  and  income  therefrom,  to  this  work  irrespective  of  the  wishes 
of  the  association  ;  that  there  was  no  consideration  for  the  limitation 
imposed  on  the  exercise  of  this  right  by  the  defendant ;  that  the 
fund  did  not  belong  to  the  association,  and  that,  therefore,  it  parted 
with  nothing  on  the  faith  of  the  defendant's  agreement  or  its  a^ssent 
to  the  conditions  imposed  when  tlie  fund  was  transferred.  We  are 
at  a  loss  to  understand  how  the  defendant  could  believe  or  hope  that 
its  contentions  in  this  respect  would  receive  the  sanction  of  any 
court.  Honesty  and  fair  dealing  requires,  when  one  person  has 
received  property  from  another,  under  an  agreement  that  he  will  do 
something  with  it,  that  he  should  do  as  he  agreed  or  else  return 
the  property  to  the  one  from  whom  he  received  it.  The  fund  was 
offered  to  defendant  by  the  association  on  certain  conditions ;  the 
defendant,  in  order  that  it  might  receive  the  fund,  assented  to  those 
conditions  and  agreed  to  be  bound  by  them.  It  cannot  now  be 
heard  to  say  that  the  association  had  no  title  to  or  interest  in  this 
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fund.  If  it  desired  to  make  sucli  claim,  it  should  have  done  so  when 
the  fund  was  offered,  and  not  after  it  had  obtained  possession  of  it. 
But  there  is  no  force  in  the  contentions  of  the  defendant  in  this 
respect,  as  a  reference  to  the  history  of  the  fund  will  show.  The 
first  mention  we  find  of  this  fund  in  the  record  before  us  is  June, 
1S36,  when  the  association  appointed  a  committee  to  consider  the 
advisability  of  attempting  to  establish  a  permanent  fund  to  endow 
one  of  the  professorehips  then  unendowed.  The  establishment  of 
bucli  fund  was  thereafter  urged  by  defendant,  and  a  committee 
was  appointed  by  it  to  aid  and  encourage  the  association  in  their  pro- 
posed undertaking.  In  June,  1839,  the  trustees  of  the  defendant,  in 
response  to  a  communication  from  the  association  in  reference  to 
raising  the  fund,  passed  a  resolution,  upon  the  language  of  which  the 
defendant  now  lays  great  stress  as  determining  the  true  relations  of 
the  two  bodies.  The  words  in  the  resolution,  which  are  considered 
bv  defendant  as  important,  are :  "  This  board  *  *  *  hereby 
recognizes  them  as  agents  accordingly,  and  earnestly  commends  their 
a^ncy  to  the  confidence  and  libemlity  of  the  church."  Standing 
alone  these  words  might  possibly  import  or  be  susceptible  of  the 
meaning  urged  by  defendant's  counsel,  tliat  the  association  simply 
acted  as  agents  of  the  defendant ;  but  when  they  are  considered  in 
connection  with  the  recjuest  of  the  association,  which  prompted  and 
called  out  the  resolution  in  which  the  words  are  used,  it  becomes 
plain  that  no  such  inference  can  be  made  from  them.  The  asso- 
ciation asked  "  that  the  board  of  trustees  be  requested  to  give 
their  sanction "  to  the  work  of  procuring  funds  for  the  endow- 
ment, and  in  response  to  this  request  a  resolution  was  passed 
which  contained  the  words  quoted.  Under  all  the  facts.  Me 
do  not  think  these  words  are  entitled  to  the  force  contended  for 
hy  defendant,  or,  indeed,  to  any  force  in  determining  the  title  oi 
the  fund.  And  if  we  were  disposed  to  adopt  another  view,  the 
defendant's  own  acts  would  prevent  our  doing  so.  As  early  as  1841 
tlie  defendant  recognized  the  right  of  the  association  to  possess  and 
control  the  fund,  because  it  then  surrendered  to  the  association,  upon 
its  demand  a  sum  contributed,  which  had  been  paid  directly  to  the 
defendant.  In  addition  to  this,  for  many  years  a  portion  of  the 
fund  was  from  time  to  time  loaned  to  the  defendant  by  the  associa- 
tion, and  on  such  loans  the  defendant  paid  interest.     These  acts  are 


Digitized  by  VjOOQIC 


152    ASSOCIATE  ALUMNI  v.  GENERAL  SEMINARY. 


First  Department,.  February  Term,  1898.  [Vol.  26. 

inconsistent  with  a  claim  of  ownership.  But  in  addition  to  this,  we 
think  the  acceptance  by  the  defendant  of  this  fund  upon  the  con- 
ditions imposed  by  the  association  was  a  recognition  of  ownership 
in  tlie  association,  which  the  defendant  cannot  be  permitted  to  deny. 
If  tlie  defendant  at  that  time  had  raised  the  question,  a  judicial 
determination  of  the  rights  of  the  parties  could  have  been  had  before 
the  transfer  actually  took  place.  The  defendant,  however,  having 
secured  the  possession  by  assenting  to  the  conditions  proposed,  is 
estopped  from  denying  the  association's  title.  Thus,  Bigelow  on 
Estoppel  (4th  ed.  p.  661)  says:  "Indeed,  it  may  now  be  broadly- 
said  that  when  one  sui  juris  induces  another  to  contract  lawfully 
with  him,  or  to  change  his  position  under  circumstances  which  at 
the  time  would  justify  a  man  of  care  and  prudence  in  acting  as  was 
done,  tlie  person  inducing  such  action,  and  taking  and  retaining  the 
benefit  of  it,  can  neither  in  whole  nor  in  part  repudiate  the  effect  of 
his  conduct." 

It  may  be  said  that  it  is  for  the  best  interest  of  the  seminary  that 
the  conditions  imposed  by  the  association  should  be  changed,  or  that 
some  modifications  sliould  be  made  in  respect  to  them,  but  that  is  a 
question  not  for  us  to  consider.  The  question  for  us  to  determine 
is  solely  whether  the  defendant  has  complied  with  the  conditions 
prescribed  by  the  donors  of  the  fund,  and  to  which  it  agreed  when 
it  received  the  same.  In  this  connection  the  language  used  by  tlie 
Supreme  Court  of  the  United  States  {Trustees  of  Dartmouth  Col- 
lege V.  Woodward^  4  Wlieat.  518)  is  quite  pertinent.  "This"  (the 
proposed  change)  "  may  be  for  the  advantage  of  this  college  in  par- 
ticular, and  may  be  for  the  advantage  of  literature  in  general,  but  it 
is  not  according  to  the  will  of  the  donors,  and  is  subversive  of  that 
contract  on  the  faith  of  which  tlieir  property  was  given." 

Finally,  it  is  urged  that  the  plaintiff  did  not  succeed  to  the  rights 
of  tlie  unincorporated  association,  and,  therefore,  it  is  not  the  real 
party  in  interest.  After  a  careful  examination  of  the  steps  taken 
by  the  unincorporated  association  antecedent  to  the  incorporation  of 
the  plaintiff,  as  w^ell  as  the  subsequent  recognition  by  the  defendant 
of  tlie  plaintiff's  right  to  control  the  fund,  we  have  reached  the  con- 
clusion that  the  plaintiff  did  succeed  to  all  the  rights  of  the  volun- 
tary association,  certainly  to  the  extent  of  maintaining  this  proceed- 
ing.     Tlie   action    taken   by    the   unincorporated    association   was 
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sufficient  of  itself  to  transfer  to  the  plaintiff,  when  incorporated,  all 
its  rights.  At  the  annual  meeting  of  the  association  in  1889  a  com- 
mittee, appointed  for  that  purpose,  was  directed  to  take  all  necessary 
proceedings  to  incorporate  the  association,  and,  in  obedience  to  this 
instruction,  proceedings  were  taken  which  finally  resulted  in  the 
incorporation  of  the  plaintiff.  This,  of  itself,  was  sufficient  to  vest 
in  the  plaintiff  all  the  title  and  interest  which  the  association  had  in 
or  to  the  fund.  (Bacon  Ben.  Soc.  §  64 ;  Matter  of  St,  Marxfa  Churchy 
7  S.  &  R.  517;  Rudolph  v.  Southern  Beneficial  League^  7  N.  Y. 
Supp.  135  ;  Porter  v.  Robinson^  30  Hun,  209 ;  Bearddey  v.  Johnson^ 
121  N.  T.  224.)  The  resolution  in  favor  of  the  incorporation  was 
adopted  at  an  annual  meeting  by  an  unanimous  vote  of  all  present, 
and,  from  that  time  to  this,  no  member  of  the  association  has  been 
heard  to  complain,  or  in  any  manner  question  what  was  then  done. 
That  the  resolution  thus  passed  empowered  the  committee  then 
appointed  to  secure  the  incorporation  of  the  association  is  clear,  and 
it  does  not  need  the  citation  of  any  authorities  to  sustain  the 
proposition. 

We,  therefore,  conclude  that  when  this  fund  was  offered  to  tlie 
defendant  a  trust  was  created,  which  the  defendant  has  violated  by 
refusing  to  apply  and  use  the  fund  according  to  the  terms  upon 
which  it  was  offered,  and  to  which  it  assented  when  it  received  the 
same  ;  and  that,  in  view  of  the  peculiar  provisions  of  the  agreement, 
and  the  fact  that  it  comes  before  us  on  a  submission,  this  court  does 
not  deem  it  practicable  to  direct  a  specific  performance,  but,  instead, 
it  remits  the  parties  to  their  original  positions  by  directing  that  the 
defendant  pay  over  and  deliver  to  the  plaintiff  the  fund  which  it 
received  in  1883,  together  with  any  and  all  accumulations  of  inter- 
est thereon.  Judgment  to  that  effect  should  be  directed  against  the 
defendant  and  in  favor  of  the  plaintiff,  with  costs. 

Van  Beunt,  P.  J.,  Barrett,  Rumsey  and  Ingraham,  JJ., 
concurred. 

Judgment  ordered  for  plaintiff,  as  directed  in  oi^inion,  with  costs. 
App.  Div.— Vol.  XXVI.        20 
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Henry  A.  Gouge,  Appellant,   v.  Margaret  K.  B.   Gouge, 
Respondent. 

Agreement  by  a  wife  to  pay  her  husband  one-half  of  the  profits  on  a  purchase  and 
sale  of  real  estate  —  proof  required  and  corisideration  necessary  to  sustain  it, 

Aa  oral  agreement  made  by  a  wife  with  her  husband  to  the  effect  that  she  will 
purchase  certain  real  estate,  and  whenever  it  is  sold  will  pay  him  one-half  the 
proceeds,  after  deducting  the  purchase  price,  cannot  be  enforced  unless  its 
terms  and  conditions  are  clearly  proven  and  it  is  shown  to  have  been  based 
upon  a  good  and  valuable  consideration  —  a  meritorious  consideration  is  not 
sufficient. 

Where,  in  an  action  brought  upon  the  alleged  agreement  by  the  husband  after  a 
resale  of  real  esUite  purchased  by  the  wife,  it  appears  that  the  property  was 
bid  in  by  him  in  the  name  of  the  wife  and  was  paid  for  with  money  borrowed 
by  her  and  by  a  purchase-money  mortgage,  and  there  is  no  evidence  of  any 
definite  arrangement  before  or  at  the  sale  (the  agreement,  if  any  was  made, 
having  been  made  after  the  sale),  or  of  any  consideration  to  support  the  alleged 
agreement  as  to  the  disposition  of  the  proceeds,  the  complaint  is  properly 
dismissed. 

Appeal  by  the  plaintiflp,  Henry  A.  Gouge,  from  a  judgment  of 
the  Court  of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  in  the  office  of  the  clerk  of  said  court  on  tlie  31st  day  of 
December,  1S95,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  an  Equity  Term  of  said  court,  dismissing  the  complaint  upon 
the  merits. 

Oscar  Frhhee^  for  the  appellant. 

Lester  IF.  Clarlc^  for  the  respondent. 

McLaughlin,  J. : 

This  action  was  brought  to  recover  one-half  of  the  net  proceeds 
realized  from  the  sale  of  certain  real  estate.  The  plaintiff  predicated 
his  right  to  recover  upon  an  oral  agreement  alleged  to  have  been 
made  between  him  and  defendant  which,  in  substance  was,  that  slie 
would  purchase  the  real  estate,  and  whenever  she  sold  the  same  she 
would  pay  to  him  one-half  of  all  she  received  after  deducting  the 
purchase  price.  The  defendant  denied  making  the  agreement.  The 
trial  court,  after  hearing  the  evidence  of  both  of  the  parties,  dis- 


Digitized  by  VjOOQIC 


GOUGE  V.  GOUGE.  155 


App.  Div.]  First  Department,  February  Term,  1898. 


missed  the  complaint,  and  in  so  doing  we  think  no  error  was 
committed. 

There  is  little  dispute  between  tlie  parties  as  to  the  facts.  In 
1873  the  defendant,  the  widow  of  one  Russell  Bates,  from  whose  estate 
she  was  then  receiving,  and  has  since  received,  an  income,  married 
this  plaintiff,  and  as  husband  and  wife  in  1879  they  went  into  pos- 
session, as  tenants,  of  the  real  estate  referred  to  in  the  complaint. 
Soon  after  their  occupancy  commenced  proceedings  were  instituted 
to  foreclose  a  mortgage  then  thereon,  which  were  prosecuted  to  and 
resulted  in  a  judgment  directing  a  sale.  The  plaintiff  attended  the 
sale  and  bid  in  the  property  for  the  defendant.  The  memorandum 
of  sale  was  signed  by  him  for  her,  and  she  thereafter  received  a  deed 
from  the  referee.  The  entire  consideration  was  paid  by  her,  a  por- 
tion of  it  with  money  borrowed  upon  her  note  from  her  former 
husband's  estate,  and  the  balance  by  a  purchase-money  mortgage. 
The  plaintiff  did  not  pay  one  cent  towards  the  consideration,  and  he 
assumed  no  obligations  whatever  in  reference  to  or  in  any  way  con- 
nected with  the  purchase.  It  is,  therefore,  impossible  for  us  to  see 
upon  what  theory  it  could  be  supposed  that  the  plaintiff  had  any 
right  to  a  portion  of  the  proceeds  of  the  sale  of  this  property, 
which  could  be  enforced  either  at  law  or  in  equity. 

It  will  be  observed  that  the  plaintiff  does  not  claim  that  any 
arrangement  was  made  between  him  and  the  defendant  prior  to  or 
at  the  sale,  and  the  trial  court  found  that  no  such  armngement  was 
made,  which  finding  was  entirely  satisfactory  to  the  plaintiff,  since 
no  exception  appears  to  have  been  taken  to  it.  The  alleged  agree- 
ment, then,  if  made  at  all,  was  made  after  the  sale,  and  the  record 
fails  to  disclose  even  a  suggestion  that  there  was  any  consideration 
to  support  it.  Such  a  contract,  if  it  could  be  enforced  in  any  event, 
would  have  to  be  based  upon  a  good  and  valuable  consideration  A 
meritorious  consideration  alone  would  not  be  sufficient.  {Matter 
of  Wilbur  V.  Warreuy  10*1:  N.  Y.  192.)  The  alleged  agreement, 
according  to  plaintiff's  own  testimony,  is  vague  and  unsatisfactory 
throughout.  It  is  uncertain  in  every  respect.  It  lacks  every  ele- 
ment necessary  to  enable  the  court  to  enforce  a  specific  performance. 
To  entitle  one  to  a  specific  performance  of  an  oral  contract,  partly 
performed,  for  the  purchase  and  sale  of  land,  or  for  an  interest  in 
the  proceeds  derived  from  a  sale,  it  is  absolutely  essential,  in  every 
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case,  that  the  contract  not  only  should  be  clearly  proved,  but  that 
its  terms  and  conditions  should  be  made  reasonably  certain. 
{Dufickel  V.  Dunckely  141  N.  Y.  427.)  The  plaintiff's  own  evi- 
dence, if  we  accord  to  it  the  most  favorable  consideration  possible, 
utterly  fails  to  establish  a  contract  of  this  character.  The  judgment 
was  right  and  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien   and  Ingraham,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


John  C.  L.  Hamilton    Respondent,  v,  Augustus  T.  GillenDer, 

Appellant. 
Broker* s  eommisnoru  —  when  not  earned. 

In  an  action  brought  by  a  real  estate  broker  to  recover  commissions,  evidence 
tending  to  show  that,  after  another  broker  named  Gardiner  had  written  to  one 
Roberts,  whom  he  supposed  to  be  the  owner  of  the  defendant's  property,  a 
letter  proposing  an  exchange  of  properties,  Roberts  sent  the  letter  to  the 
plaintiff,  who  forwarded  it  to  the  defendant,  with  a  suggestion  that  he  had 
better  see  Gardiner,  and  that  the  defendant  subsequently,  through  an  arrange- 
ment with  Gardiner,  for  which  Gardiner  received  commissions,  effected  the 
exchange  proposed,  is  insufficient  to  show  that  the  plaintiff  was  the  efficient 
and  procuring  cause  of  the  exchange  and,  therefore,  entitled  to  commissions 
upon  it. 

Appeal  by  the  defendant,  Augustus  T.  Gilleuder,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintifip,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  3d  day  of  Febru- 
ary, 1897,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  2Sth  day  of  January,  1897,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

The  action  was  brought  to  recover  commissions  alleged  to  have 
been  earned  by  the  plaintiflE  as  a  real  estate  broker  in  making  a  sale 
or  exchange  of  property  belonging  to  the  defendant. 

Ezekiel  Fixman^  for  the  appellant. 

Alfred  A,  Cook^  for  the  respondent, 
McLaughlin,  J. : 

We  think  the  judgment  should  be  reversed.  The  record  fails  to 
disclose  any  evidence  from  which  the  jury  could  find  that  the  plain- 
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tiff  performed  any  service  in  bringing  about  a  sale  or  exchange  of 
the  defendant's  property  which  legally  entitled  him  to  a  commis- 
sion. What  he  claims  to  have  done  is  tliis :  One  Gardner,  a  real 
estate  broker,  wrote  a  letter  to  one  Roberts,  whom  he  at  the  time 
supposed  was  the  owner  of  the  defendant's  property,  saying  that  he 
had  city  property  which  he  would  like  to  exchange  for  it.  Roberts 
sent  this  letter  to  the  plaintiff,  who  forwarded  it  to  the  defendant 
with  a  letter  suggesting  that  tlie  defendant  call  and  see  Gardner. 
The  defendant  thereafter  saw  Gardner,  and  through  an  arrangement 
entered  into  with  him,  and  for  which  Gardner  received  a  commis- 
sion, he  exchanged  his  property  for  property  owned  by  Bingham 
Brothers.  This  is  all  the  plaintiff  did,  and  it  requii^es  the  citation  of 
no  authorities  to  show  that,  under  such  circumstances,  commissions 
were  not  earned. 

To  entitle  a  broker  to  commissions  he  must  prove  that  he  found  a 
purchaser  who  was  ready  and  willing  to  purchase  upon  terms  satisfac- 
tory to  his  principal,  and  that,  by  reason  of  his  services,  the  buyer  and 
seller  were  brought  together.  {Gerding  v.  Haskin^  141  N.  Y.  514.) 
It  is  essential  that  the  agreement,  as  finally  concluded,  should  be 
procured  or  brought  about  by  the  broker.  {Baker  v.  Thomas^  33^ 
K.  Y.  Supp.  614.)  In  all  actions  of  this  character  the  plaintiff 
must  establish,  by  satisfactory  evidence,  that  he  did  somethhig  sub- 
stantial ;  that  he  was  the  efficient  and  procuring  cause  of  the  sale. 
[Sibbald  V.  Bethlehem  Iron  Company^  83  N.  Y.  378;  Colwell  v. 
Tompkins^  39  N.  Y.  Supp.  478.)  Here  the  plaintiff  did  not  find  a 
purchaser;  he  did  not  even  bring  about  a  meeting  between  the 
defendant  and  Bingham  Brothers;  he  never  spoke  to  Bingham 
Brothers  on  the  subject  of  a  sale  or  exchange.  Gardner  was  Bing- 
ham Brothers'  broker,  and  as  such  he  wrote  the  letter  to  Roberts^ 
and  it  was  through  Gardner  that  the  exchange  was  finally  effected. 

It  follows,  therefore,  that  the  court  erred  in  refusing  to  grant 
defendant's  motion  to  dismiss  the  complaint  made  at  the  close  of  the 
evidence,  and  for  this  error  the  judgment  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Barrett,  Rumsey  and  Ingraham,  JJ.^ 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 
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Adelbert  Kullman,  Appellant,  v.  Henry  D.  Cox,  Respondent. 

Specific  performance  —  where  a  father,  a  tenant  by  the  curtesy  and  guardian  in  eoeage, 
acquires  real  estate  left  by  his  deceased  wife,  by  means  of  a  mortgage  foreclosure 
occasioned  by  his  default  in  payment  of  interest ^  his  title  is  marketable. 

A  fatlier,  who  was  guardian  in  socage  of  his  infant  children  and  tenant  by  the 
curtesy  of  premises  formerly  owned  by  their  deceased  mother,  subject  to  a 
mortgage  which  was  by  its  terms  to  become  due,  at  the  option  of  the  mort- 
gagee, upon  a  default  of  thirty  days  in  the  payment  of  interest,  suffered  the 
premises  to  be  sold  in  foreclosure  upon  a  default  in  the  payment  of  six  months' 
interest  for  thirty  days,  and  soon  thereafter  took  a  deed  of  Ihem  from  the 
mortgagee,  by  whom  they  were  purchased  at  such  sale,  for  the  same  consider- 
ation as  that  paid  at  the  foreclosure  sale,  giving  in  payment  a  larger  mortgage 
than  that  foreclosed. 

In  an  action  subsequently  brought  by  the  father  to  compel  specific  performance 
of  a  contract  made  by  him  for  the  sale  of  such  premises, 

Held,  that,  in  the  absence  of  evidence  that  the  father  acted  in  bad  faith  or  with 
the  intent  to  deprive  the  infants  of  their  interest  in  the  property,  his  title  to 
the  premises  was  a  marketable  one. 

O'Brien,  J.,  dissented. 

Appeal  by  the  plaintiff,  Adelbert  Kullman,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  23d  day  of  July, 
1897,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Special  Term  dismissing  the  complaint  upon  the  merits. 

The  action  was  brought  for  specific  performance  of  a  contract  for 
the  purchase  of  real  estate. 

Samuel  Unterrnyer^  for  the  appellant. 

FranoAs  B.  Chedaey^  for  the  respondent. 

McLa^ughlin,  J. : 

On  the  23d  day  of  April,  1885,  Anna  Kullman  died  intestate, 
leavhig  a  husband,  this  plaintiff,  and  their  four  children,  all  minors, 
the  oldest  born  in  1866  and  the  youngest  in  1875.  At  the  time  of 
her  death  she  was  the  owner  of  the  premises  described  in  the  com- 
plaint, subject  to  a  purchase-money  mortgage  given  to  and  held  by 
one  Ilupfel,  to  secure  the  payment  of  $3,600  on  the  1st  day  of 
January,  1889,  together  with  interest  thereon  which  was  payable 
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semi-aiiniially.  The  mortgage  contained  a  provision  that  in  case 
default  should  be  made  in  the  payment  of  the  interest,  and  such 
default  continued  for  a  period  of  thirty  days,  then  the  principal  sum 
should  become  due  and  payable  at  the  option  of  the  mortgagee. 
The  interest  due  July  1, 1885,  was  not  paid,  and  it  having  remained 
unpaid  for  more  than  sixty  days  Ilupfel  declared  the  whole  amount 
due,  and  instituted  an  action  to  foreclose.  The  action  was  prose- 
cuted to  and  resulted  in  a  judgment  directing  a  sale  and  providing 
*'that  either  or  any  of  the  parties  to  the  action"  might  become  pur- 
chasers thereat.  Under  this  judgment  the  premises  were  sold  in 
January,  1886,  purchased  by  Hupfel  for  $4,000,  and 'he  held  the 
same  until  February  following,  when  he  conveyed  to  the  plaintiff 
fur  the  same  consideration,  taking  back  a  purchase-money  mortgage 
for  $3,800.  The  plaintiff  has  since  held  the  title  to,  and  during  all 
of  the  time  mentioned  has  resided  upon,  the  premises.  In  Novem-^ 
Ijer,  1890,  the  defendant  contracted  to  purchase,  but  thereafter 
refused  to  perform  upon  the  ground  that  plaintiffs  title  was  not 
marketable.  This  action  was  then  brought  to  compel  defendant  to 
carry  out  his  agreement. 

The  trial  court,  upon  these  facts,  which  are  undisputed,  held  as  a 
conclusion  of  law  that  the  foreclosure  of  the  mortgage,  by  reason  of 
the  plaintiffs  default  in  the  payment  of  the  interest  due  thereon, 
and  the  conveyance  of  tiie  property  to  him  while  holding  the  rela- 
tion.slnp  of  guardian  in  socage  of  his  minor  children,  did  not  vest 
in  hiui  a  title  free  from  reasonable  doubt,  "nor  one  that  may  not  be 
successfully  impeached  by  his  children."  From  the  judgment  thus 
entered  the  plaintiff  appealed. 

Xo  defect  is  claimed  to  exist  in  the  foreclosure  proceedings  or  in 
plaintiffs  record  title,  and  no  evidence  was  given  upon  the  trial, 
l>eyond  that  disclosed  by  the  records,  to  show  that  the  foreclosure 
and  8ale  was  brought  about  by  the  plaintiff  to  deprive  the  infants 
of  their  interest  in  the  property.  There  is  not  a  single  fact  dis- 
closed by  the  record  as  it  comes  to  us  which  indicates  that  the  plain- 
tiflF,  in  all  he  did,  leading  up  to  and  in  acquiring  the  title  to  this  prop- 
erty, did  not  act  in  good  faith.  There  is  absolutely  no  evidence  of 
a  dishonest  intent  on  his  part,  and  there  is  nothing  from  which  it 
can  Ix^  inferred.  A  title,  therefore,  which  is  thus  supported  by  a 
perfect  record  is  presumed  to  be  a  good  and  valid  one,  and  that  pre- 


Digitized  by  VjOOQIC 


160  KULLMAN  v.  COX. 


First  Department,  February  Term,  1898.  [Vol.  26. 


sumption  continues  until  facts  extrinsic  of  the  record  are  established 
wliich  are  so  inconsistent  with  or  repugnant  to  tlie  record  that  they 
are  permitted  to  supersede  it.  A  purchaser  is  of  course  entitled  to 
a  marketable  title,  and  it  has  been  held  that  the  title  need  not  in 
fact  be  bad  in  order  to  relieve  one  from  his  purchase  ;  "  but  it  must 
either  be  defective  in  fact  or  so  clouded  by  apparent  defects,  either 
in  the  record  or  by  proof  outside  of  the  record,  that  prudent  men, 
knowing  the  facts,  would  hesitate  to  take  it."  {Greeriblatt  v.  Her- 
mann^ 144  N.  Y.  13 ;  Fleming  v.  Burnham^  100  id.  1 ;  Moore  v. 
Williams,  115  id.  586.) 

Hupfel  had  a  right  to  foreclose  his  mortgage,  and,  under  the 
judgment,  to  become  a  purchaser  at  the  sale.  He  acquired  good 
title  by  virtue  of  the  sale,  and  this  he  transferred  to  the  plaintiff. 
The  plaintiff,  therefore,  in  the  absence  of  proof  that  he  acted  in 
bad  faith,  or  to  the  prejudice  of  his  wards,  must  be  deemed  to  have 
acquired  a  marketable  title.  The  most  that  can  be  said  against  his 
title  is  that  there  is  a  bare  possibility  that  the  infants  were  deprived 
of  their  interest  in  the  property  by  some  wrongful  act  of  his  or  by 
a  conspiracy  entered  into  between  him  and  Hupfel.  The  defend- 
ant, however,  has  either  not  been  able  or  has  not  seen  fit  to  make 
any  proof  upon  that  subject,  but  instead  has  left  it  to  mere  conjec- 
ture or  speculation  and  without  a  single  fact  to  support  such  a 
hypothesis.  A  mere  possibility  of  this  character  is  not  sufficient  to 
raise  a  reasonable  doubt  as  to  the  validity  of  a  title  good  upon  the 
record. 

We  think  the  learned  trial  court  erred  in  dismissing  the  com- 
plaint, and  for  this  error  the  judgment  must  be  reversed  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event, 

Van  Brunt,  P.  J.,  Patterson  and  Ingraham,  JJ.,  concurred ; 
O'Brien,  J.,  dissented. 

O'Brien,  J.  (dissenting) : 

I  cannot  concur  in  the  conclusion  reached  by  the  majority  of  the 
court.  It  is  conceded  that,  in  order  that  the  plaintiff  may  succeed  in. 
this  action,  the  title  which  he  tendered  must  be  marketable  and  free 
from  reasonable  doubt.  It  appears  that  the  premises  were  part  of 
a  larger  tract  of  which  the  plaintiff's  wife  died  seized  in  1885,  sub- 


Digitized  by  VjOOQIC 


KULLMAN  V.  COX.  161 

App.  Div.]  First  Defabtment,  Pkbbuary  Term,  1898. 

ject  to  the  Hupfel  mortgage  of  $3,000,  upon  which  interest  was 
payable  at  the  rate  of  six  per  cent,  and  the  principal  of  which  was 
not  payable  until  January,  1889.  In  June,  1885,  six  months'  inter- 
est, amounting  to  $108,  became  due,  and,  remaining  unpaid  for  more 
than  thirty  days,  the  mortgagee  declared  the  principal  due  because 
of  such  non-payment,  and  brought  an  action  to  foreclose  the  mort- 
gage, laying  the  venue  in  the  county  of  Westchester.  The  prop- 
erty was  subsequently  sold  under  foreclosure,  and  bid  in  by  the 
mortgagee  for  $4,000.  The  referee's  deed  was  recorded  on  Feb- 
ruary 23, 1886,  and  two  minutes  later  a  deed  from  Hupfel,  the  mort- 
gagee, to  KuUman,  the  plaintiff,  expressing  a  consideration  of  $4,000, 
was  recorded  in  the  same  oflSce,  together  with  a  mortgage  executed 
by  the  plaintiff  back  to  Hupfel  for  $3,800,  payable  February  1, 1889, 
with  interest  at  six  per  cent.  The  plaintiff,  prior  to  the  death  of 
his  wife,  had  resided  with  her  and  her  four  children,  three  of  whom 
were  minors,  upon  the  mortgaged  premises,  and  maintained  there  a 
saloon,  buying  beer  from  the  mortgagee,  who  was  a  brewer. 

The  plaintiff,  as  tenant  by  the  curtesy  and  as  guardian  in  socage 
of  his  minor  children,  while  in  the  possession  and  enjoyment  of  the 
premises,  had  the  duty  cast  upon  him  of  paying  the  interest  on  the 
mortgage,  and  thus  preventing  a  foreclosure.  In  addition,  as  guar- 
dian in  socage,  he  occupied  a  fiduciary  relation  towards  his  minor 
children,  which  would  prevent  him  from  obtaining,  at  their  expense, 
any  individual  benefit.  Having  failed  to  discharge  the  obligation 
which  rested  upon  him  of  paying  the  $108  interest,  and  having  sub- 
sequently obtained  the  premises,  of  wliich  the  minor  children  were 
deprived  by  reason  of  his  default,  there  would  be  a  fair  ground  for 
contending  that  the  title  thus  acquired  inured  to  the  benefit  of  such 
minors.  Apart,  however,  from  this,  the  facts  appearing,  of  which  a 
purchaser  examining  the  record  was  chargeable  with  notice,  would 
raise  a  fair  inference  that  the  forms  of  law  which  were  strictly 
observed  in  the  foreclosure  suit,  and  which  divested  the  minors 
of  their  title  in  and  to  the  property,  were  resorted  to  for  that  specific 
purpose;  because  we  find  that  the  $108,  which  was  a  small  amount 
due  for  interest,  was  allowed  to  remain  unpaid,  and  the  venue  of 
the  foreclosure  suit  was  fixed  in  Westchester  county,  while  the 
parties  all  resided  in  the  city  of  New  York  ;  and  that,  contrary  to  the 
App.  Div.— Vol.  XXVI.         21 
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rules  of  the  court,  a  sale  took  place  upon  the  premises,  instead  of  at 
the  Real  Estate  Exchange,  and  the  purchase  was  made  by  the  mort- 
gagee, who,  prior  and  subsequent  to  the  foreclosure,  was  engaged 
in  selling  beor  to  the  plaintiff  for  his  saloon  ;  and  thus  the  inference 
that  tlie  suit  was  a  friendly  and  not  a  contested  action  arises. 

Although  the  referee's  deed  is  dated  in  January,  it  appears  that 
it  was  not  recorded  until  just  two  minutes  before  Hupfel  conveyed 
the  property  to  the  plaintiff.  The  consideration  for  that  convey- 
ance was  $4,000,  the  plaintiff  giving  back  a  mortgage  for  $3,S00, 
and  paying  in  cash  at  that  time  more  than  would  have  been  suffi- 
cient to  pay  the  interest  when  it  was  due.  The  effect  of  the  foreclos- 
ure, tlierefore,  was  not  to  put  the  mortgagee  in  any  better  position 
or  give  him  more  ample  security  —  it  appearing  that  he  increased 
the  amount  of  the  principal  by  $200 ;  nor  was  it  of  any  advantage 
to  the  plaintiff,  because  it  did  not  assist  him  to  pay  the  interest 
which  was  due,  but  compelled  him,  in  addition,  to  pay  the  costs  and 
expenses  of  the  foreclosure  suit ;  but  it  cut  off  and  divested  the  title 
of  the  minors.  I  think  there  is  force,  tlierefore,  in  the  argument 
of  the  respondent,  tliat  all  the  circumstances  attending  the  transac- 
tion appearing  on  the  record  raise  the  presumption  that  the  plain- 
tiff procured  the  foreclosure  for  the  purpose  of  cutting  off  the 
remainders  of  his  infant  children  and  acquiring  the  whole  title  for 
himself. 

It  is  claimed  that  the  fact  that  the  father  held  the  title,  and  did 
not  enter  into  this  contract  until  after  the  youngest  child  had  become 
of  age,  in  some  way  strengthened  his  position.  This  contract  was 
made  in  November,  1896 ;  and  it  would  appear  that  the  youngest 
child  became  of  age  in  the  same  year,  and  some  months  prior  thereto. 
But  there  is  no  evidence  that  any  of  the  minors  ever  had  knowledge 
of  the  conduct  of  their  father,  or  that  notice  was  in  any  w^y  ever 
brought  home  to  them,  it  appearing  that  most  of  them  left  him 
about  two  years  after  the  death  of  his  wife.  Their  right,  therefore, 
to  repudiate  his  conduct,  or  to  insist  upon  their  riglits  in  the  prop- 
erty, was  not  terminated,  nor  would  the  Statute  of  Limitations  be 
8et  running  until  after  notice  or  knowledge  had  been  brought  home 
to  such  children. 

It  is  further  insisted  that  it  was  error  not  to  permit  orai  evidence 
to  be  introduced  to  remove  the  doubt  which  was  thus  created  as  to 


Digitized  by  VjOOQIC 


KULLMAN  V.  COX.  163 

App.  Div.  1  First  Departmrkt,  February  Term,  1898. 

the  validity  of  the  plaintiflE's  *  title.  In  excluding  such,  I  do  not 
think  that  the  court  erred ;  because,  as  said  in  Fleming  v.  Burn- 
ham  (100  N.  Y.  1) :  "A  title  open  to  a  reasonable  doubt  is  not  a 
marketable  one,  and  the  couii;  cannot  make  it  one  by  passing  upon 
an  objection  depending  on  a  disputed  question  of  fact  or  a  doubtful 
question  of  law,  in  the  absence  of  the  party  in  whom  the  outstand- 
ing i-ight  is  vested."  And  in  Moore  v.  Williams  (115  N.  Y.  592)  it 
is  said  :  "  A  good  title  means,  not  merely  a  title  valid  in  fact,  but 
a  marketable  title  which  can  again  be  sold  to  a  reasonable  purchaser, 
or  mortgaged  to  a  person  of  reasonable  prudence  as  a  security  for 
the  loan  of  money.  A  purchaser  will  not  generally  be  compelled 
to  take  a  title  when  there  is  a  defect  in  the  record  title  which  can 
be  cured  only  by  a  resort  to  parol  evidence,  or  when  there  is  an 
apparent  incumbrance  which  can  be  removed  or  defeated  only  by 
such  evidence,  and  so  far  as  there  are  any  exceptions  to  this  rule, 
they  are  extraordinary  cases  in  which  it  is  very  clear  that  the  pur- 
chaser can  suffer  no  harm  from  the  defect  or  incumbrance.  In 
Swayne  v.  Lyon  (67  Penn.  St.  436),  Shakswood,  J.,  said  :  '  It  has  been 
well  and  wisely  settled  that  under  a  contract  for  the  sale  of  real 
estate  the  vendee  has  the  right,  not  merely  to  have  conveyed  to  him 
a  good  title  but  an  indubitable  one.  Only  such  a  title  is  deemed 
marketable,  for,  otherwise,  the  purchaser  may  be  buying  a  lawsuit 
"which  will  be  a  very  severe  loss  to  him  both  of  time  and  money, 
even  if.  he  ultimately  succeeds.  Hejice  it  has  been  often  held  that  a 
title  is  not  marketable  when  it  exposes  the  party  liolding  it  to  liti- 
gation.' ''  (See,  also,  Greenhlatt  v.  Hermatm^  144  N.  Y.  13 ;  Irving 
V.  Campbell^  121  id.  353;  Kilpatrlck  v.  Barron,  125  id.  751.) 

The  defendant  was  to  pay  $8,500  for  this  property.  But  the 
result  of  the  foreclosure  has  been  to  place  the  plaintiff  in  undis- 
turbed possession  of  the  property,  wherein  he  was  enabled  to  carry 
on  his  business,  not  even  being  burdened,  except  for  a  short  time, 
with  the  support  of  his  children.  Thus,  by  the  default  which  he 
suffered  in  failing  to  pay  $108,  he  has  secured  to  himself,  not  only 
a  long  lease  of  the  premises,  but  a  substantial  equity  in  money,  all 
of  which  would  have  inured  to  the  benefit  of  the  minors,  towards 
whom  the  plaintiff  held  a  fiduciary  relation  as  guardian  in  socage, 
if,  in  the  discharge  of  the  obligations  imposed  upon  him  by  such 
reiationsliip,  he  had  paid  the  amount  of  $108  interest,  which  waa 
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much  less  than  the  sum  that  he  subsequently  paid  in  order,  for  his 
individual  benefit,  to  acquire  the  property,  of  which,  as  the  result, 
appai'ently,  of  a  friendly  action  between  himself  and  the  mort- 
gagee, he  succeeded  in  depriving  liis  children. 

I  think  that  the  judgment  below  was  right  and  should  be  affirmed. 

Judgment  reversed,  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event. 


In  the  Matter  of  the  Application  of  William  J.  Hardy  and 
William  N.  Kennedy  for  an  Order  Directing  the  Knicker- 
BOCKEE  Trust  Company,  as  Committee  of  the  Property  of 
Mary  A.  Lucas,  an  Incompetent  Person,  to  Pay  Certain 
Claims. 

William  J.  Hardy  and  William  N.  Kennedy,  Appellants; 
Knickerbocker  Trust  Company,  Committee  of  the  Property 
of  Mary  A.  Lucas,  Respondent ;  John  H.  Welsh,  Committee 
of  the  Person  of  Mary  A.  Lucas,  Respondent. 

Poioer  of  the  court  to  make  an  adequate  allowance  to  an  attorney  dtfending  proceed- 
ings de  lunatico  inquirendo. 

(Section  2836  of  the  Code  of  Civil  Procedure,  while  making  general  provision  for 
the  costs  to  be  awarded  an  attorney  defending  a  proceeding  taken  to  have  a^ 
person  declared  incompetent,  does  not  regulate  the  compensation  for  servicea 
rendered  as  between  attorney  and  client. 

It  is  import4int  that  an  alleged  lunatic  should  be  afforded  every  reasonable 
opportunity  to  defend  himself  in  proceedings  instituted  to  have  him  adjudged 
to  be  insane;  and  if  he  be  ultimately  found  to  be  insane  the  court  has  the 
power  to  award  such  sum  as  seems  reasonable  and  right  under  the  circum- 
stances, payable  out  of  his  property,  to  the  attorney  who  has  rendered  services 
in  defending  him. 

Appeal  by  the  petitioners,  William  J.  Hardy  and  "William  N. 
Kennedy,  from  an  order  of  the  Supreme  Court,  made  at  the  New- 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  29th  day  of  November,  1897,  denying 
their  application  for  leave  to  bring  an  action  against  the  committee 
of  the  property  of  an  incompetent  person  to  recover  the  value  of 
services  rendered,  expenses  incurred,  etc. 
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W.  J.  Hardy ^  for  the  petitioners. 

Charles  E.  Hotchkiss^  for  the  committee  of  the  property. 

Charles  J.  Hardy ^  for  the  committee  of  the  person. 

McLaughlin,  J. : 

On  the  26th  of  June,  1897,  Mary  A.  Lucas  was  arrested  upon  a 
petition  made  by  her  son,  and  committed,  under  the  Insanity  Act, 
to  the  Long  Island  Home  at  Amityville,  New  York.  A  few  days 
later  a  proceeding  de  lunatico  inquirendo  was  instituted  and  a  trial 
entered  upon,  which  continued  until  the  sixteenth  of  July  follow- 
ing, when  the  jury,  not  being  able  to  agree,  were  discharged  and 
another  jury  summoned.  The  second  trial  was  entered  upon  on  the 
sixtli  of  August  following,  and  on  that  day  Mrs.  Lucas  made  an 
application  to  the  court  for  leave,  in  resisting  the  proceeding  then 
pending,  to  use  so  mucli  of  her  own  property  as  might  be  necessary 
to  employ  counsel,  obtain  medical  experts,  etc.  The  court  did  not 
at  once  act  upon  her  application ;  and,  before  it  did  so,  the  second 
trial  terminated  and  she  was  found  to  be  incompetent  to  manage 
herself  or  her  property  by  an  inquisition  which  was  signed  by  thir- 
teen of  the  nineteen  jurors.  On  the  twenty-fourth  of  the  follow- 
ing month  the  court  disposed  of  her  application  by  an  order  which 
recited  the  finding  of  the  jury  and  directed  that  she  be  allowed  the 
sum  of  fifty  dollars,  which  the  committee  of  her  property  (as  soon 
as  appointed)  was  directed  to  pay  to  her  counsel.  The  petitioners, 
who  had  acted  as  her  counsel  throughout  the  proceedings,  refused 
to  accept  the  sum  thus  allowed,  and,  instead,  made  an  application 
for  an  order  either  directing  the  committee  of  her  property  to  pay 
to  them  a  certain  sum  for  services  rendered  and  expenses  incurred 
as  her  attorneys  in  defending  the  proceedings  to  have  her  adjudged 
an  incompetent  person,  or  that  they  be  permitted  to  bring  an  action 
to  establish  the  same.  Their  application  was  denied,  and  from  the 
order  thus  made  this  appeal  was  taken. 

The  question  of  allowance  of  costs  in  lunacy  proceedings  has 
many  times  been  before  the  court,  but  this  is  the  first  time,  so 
far  as  we  are  able  to  discover,  that  the  i>ower  of  the  court  in  this 
respect  has  been  challenged.     The  respondent  insists  that  the  only 
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power  which  the  court  has  is  that  contained  in  section  2336  of  the 
Code  of  Civil  Procedure.  We  do  not  think  this  section  of  the 
Code  is  applicable  to  the  case  here  presented.  That  section  pro- 
vides a  general  provision  for  the  costs  to  be  awarded  in  the 
proceeding  to  the  attorney  for  a  party  adverse  to  the  petition  who 
has  appeared  in  this  proceeding.  It  does  not  attempt  to  regulate 
the  compensation  to  be  paid  to  an  attorney  for  services  rendered, 
as  between  attorney  and  client,  and  there  is  no  reason  why  one 
against  whom  proceedings  under  tlie  title  are  instituted  should  not 
have  the  right  to  the  services  of  coimsel,  and  wliy  such  counsel 
should  not  be  paid  for  such  services  when  rendered.  The  most 
casual  consideration  of  the  record  cannot  fail  to  impress  one  that  a 
very  serious  question  was  presented  as  to  whether  Mrs.  Lucas  was 
insane.  The  first  jury  could  not  agree  upon  that  question,  and  the 
medical  experts  did  not  agree  upon  either  trial.  Under  such  cir- 
cumstances, she  was  entitled  to  the  services  of  counsel,  and,  for  the 
services  thus  rendered  and  expenses  incurred  by  them,  acting  in 
perfect  good  faith,  she,  or  the  committee  of  her  property  thereafter 
appointed,  became  legally  and  morally  obligated  to  pay.  It  would 
be  a  hard  and  unreasonable  construction  of  this  statute  to  hold  that 
one  alleged  to  be  insane  —  no  matter  how  much  property  he  may 
have  —  can  only  use,  if  ultimately  found  to  be  insane,  the  sum  of 
fifty  dollars  in  defending  the  proceeding  instituted  to  deprive  hira, 
not  only  of  his  liberty,  but  of  the  control  of  all  his  property.  '  The 
section  of  the  Code  referred  to  was  not  intended  to  accomplish  such 
result,  and  it  cannot  be  so  construed. 

It  is  important  that  an  alleged  lunatic  should  be  afforded  every 
reasonable  opportunity  to  defend  himself  in  the  proceeding  instil 
tuted  to  have  him  adjudged  insane ;  and,  if  ultimately  found  to  be 
insane,  then  the  court  has  the  power  to  award  such  sum  as  seems 
reasonable  and  right  under  the  circumstances,  payable  out  of  his 
property,  to  the  persons  who  render  services  in  defending  him.  In 
tliis  way  it  is  possible  to  prevent  fraud  and  mistake.  This  seems  to 
be  the  view  taken  in  Carter  v.  Bechwith  (128  N.  Y.  319). 

The  order  made  upon  Mrs.  Lucas'  application  is  in  no  way  bind- 
ing upon  these  petitioners ;  they  were  not  parties  to,  and  had  no 
connection  with,  that  application,  except  as  attorneys  for  her  ;  they 
had  no  standing  in  court  either  to  appeal  from  the  order  or  to 
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move  for  a  modification  of  it.  It  is  not,  therefore,  binding  upon 
them,  and  does  not  prevent  the  enforcement  of  their  claim  against 
the  committee  of  her  property. 

We  think  that  the  order  appealed  from  should  be  revereed,  with  ten 
dollars  costs  and  disbursements,  and  the  application  granted  permit- 
ting the  petitioners  to  bring  an  action  against  the  committee  of  the 
property  to  enforce  their  claim. 

Yax  Brunt,  P.  J.,  Patiekson,  O'Brien  and  Ingraham,  JJ., 
concurred- 

Order  i-eversed,  with  ten  dollars  costs  and  disbursements,  and 
application  granted. 


Julius  Rothschild,  Respondent,  v.  Samuel  Mosbacher  and  Sio- 
MUND  Herzfelder,  Appellants. 

Acecrd  and   siitisf action  —  tJie  use  by  a  creditor  of  a  check  of  his  debtor  after 
protesting  that  it  was  too  small  in  amount. 

The  delivery  by  a  debtor,  and  the  acceptance  and  use  by  the  creditor,  of  a  check  for 
a  balance  of  account  as  it  appears  by  a  statement  made  by  the  debtor,  in 
reference  to  which,  when  objected  to  by  the  creditor,  the  debtor  says ; 
"  That  is  what  you  are  going  to  get ;  you  can  take  it  or  leave  it  ;  if  you  want 
any  more  you  can  sue  me,"  the  creditor  replying:  ••I  will  sue  you.  I 
a«.*ept  this  thing  as  a  part  payment  of  what  you  owe  me,"  and,  when  asked 
to  give  the  debtor  a  receipt  in  full,  declining  to  do  so,  does  not  constitute  an 
»ccord  and  satisfaction. 

Appeal  by  the  defendants,  Samuel  Mosbacher  and  Sigmund 
Herzfelder,  from  a  judgment  of  the  Supreme  Court  in  favor  of  tlie 
plairitiflf,  entered  in  the  office  of  the  clerk  of  the  county  of  Xew 
York  on  the  16th  day  of  April.  1897,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  19th  day 
of  April,  1897,  denying  the  defendants'  motion  for  a  new  trial  made 
upon  the  minutes. 

Aiisten  G.  Fax^  for  the  appellants. 

Ilerman  Aaran^  for  the  respondent. 
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McLaughlin,  J. : 

This  action  was  brought  to  recover  a  sam  alleged  to  be  due  for 
commissions  on  sales  made  by  the  plaintiff  for  the  defendants, 
between  1890  and  the  clo^  of  the  year  1893.  The  plaintiff  had  a 
verdicty  and  from  the  judgment  entered  thereon  defendants  appealed. 
But  one  question  is  presented  which  calls  for  a  review  by  tliis  court, 
and  that  is,  whether  the  delivery  of  a  certain  check  to  the  plaintiff, 
the  receipt  and  subsequent  use  of  it  by  him,  amounted  in  law  to  an 
accord  and  satisfaction.  The  defendants  contend  that  it  did,  and 
that,  therefore,  the  trial  court  erred  in  denying  the  motion,  made  at 
the  close  of  the  ev-idence,  to  dismiss  the  complaint. 

The  transaction,  as  detailed  by  the  plaintiff,  of  the  receipt  and 
subsequent  use  of  the  check  by  him,  was  substantially  this :  That  he 
went  to  the  defendants'  office  near  the  close  of  the  year  1893,  and 
asked  them  for  the  balance  then  due  him  ;  that  the  defendants  there- 
upon directed  their  bookkeeper  to,  and  he  did,  make  up  a  statement 
and  hand  it  to  the  plaintiff ;  that  he  then  handed  it  to  one  of  the 
defendants,  at  the  same  time  saying  that  it  did  not  correctly  show 
his  balance.  The  defendants  made  no  reply,  but,  instead,  again 
handed  him  the  statement,  together  with  a  check  for  the  amount 
called  for  by  it ;  that  the  plaintiff  then  said,  "  This  is  not  the  balance 
of  my  account  and  yon  know  it ; "  to  which  the  defendant  Mosbacher 
replied,  "  That  is  what  you  are  going  to  get ;  you  can  take  it  or  leave 
it ;  if  you  want  any  more  you  can  sue  me,"  and  the  plaintiff  replied, 
"  I  will  sue  you.  I  accept  this  thing  as  a  part  payment  of  what  you 
owe  me."  If  the  jury  believed  this  testimony,  then  the  acceptance 
and  subsequent  use  of  the  check  by  tlie  plaintiff  clearly  did  not 
amount  to  an  accord  and  satisfaction,  becanse  the  check  was  neither 
delivered  to  the  plaintiff  nor  accepted  by  him  with  the  intent  on  the 
part  of  either  of  the  parties  that  it  should  be  so  considered.  On  the 
contrary,  the  right  to  bring  an  action  to  recover  the  balance  alleged 
to  be  due  was  expressly  reserved  to  the  plaintiff.  In  this  connec- 
tion it  is  also  to  be  noted  that  the  defendant  Mosbacher  testified 
that,  when  the  check  was  handed  to  the  plaintiff,  he  asked  him  for  a 
receipt  in  full,  which  he  declined  to  give.  To  make  out  the  defense 
here  relied  upon,  says  the  Court  of  Appeals,  "  the  proof  must  be 
clear  and  unequivocal  that  the  observance  of  the  condition  was 
insisted  upon,  and  must  not  admit  of  the  inference  that  the  debtor 


Digitized  by  VjOOQIC 


ROTHSCHILD  v.  MOSBACHER.  169 


App.  Div.]  First  Department,  Febbuabt  Term,  1898. 

intended  that  his  creditor  might  keep  the  money  tendered  in  case 
he  did  not  assent  to  the  condition  upon  which  it  was  offered." 
[Fuller  V.  Kemp^  138  :N.  Y.  231.)  The  trial  court  could  not  say 
that  the  proof  in  this  case  came  up  to  this  requirement.  It  was  a 
question  for  the  jury  to  determine  whether  the  check  was  delivered 
to  the  plaintiff  upon  the  condition  that  its  acceptance  and  use  by 
him  was  a  payment  in  full,  and  they  have  found  that  it  was  not,  and 
their  finding  is  sustained  by  the  evidence. 
The  judgment  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Patterson  and  O'Brien,  JJ.,  concurred. 

Ingraham,  J.  (concurring) : 

I  concur  in  the  aflirmance  of  this  judgment.     The  only  question 
presented  on  the  appeal  is,  wliether  the  plaintiff's  claim  was  extin- 
guislied  by  his  retention  and  collection  of  a  check  which  had  been 
tendered   as  payment  in  full  of  his   unliquidated   demand.     The 
appellants  claim  that,  on  the  respondent's  own  testimony,  a  new 
trial  should  be  ordered,  as  the  verdict  of  the  jury  on  tliis  question 
was  against  the  weight  of  evidence,  and  because  the  case  was  sub- 
mitted to  the  jury  on  an  erroneous  theory  of  law.     The  answer  set 
up  an  accord  and  satisfaction.     The  court  submitted  to  the  jury 
several  distinct  questions,  the  one  relating  to  this  defense  being, 
"Did  plaintiff  receive  the  check  offered  him  in  December,  1893, 
upon  the  condition  that  it  was  to  be  in  full  of  his  account  with 
defendants  ? "     The  jury  answered  "  No."     Upon  this  question  the 
court  charged  the  jury  as  follows :  "  The  sixth  question  relates  to 
that  final  transaction  which  I  alluded  to  in  the  beginning  of  my 
address,  the  final  transaction  in   which  he  received  the  check  of 
$837.15.     The  defendants  claim  that  that  was  a  full  settlement,  and 
the  plaintiff  denies  it.     Now,  whether  it  was  a  full  settlement  or  not, 
depends  upon  what  took  place  between  the  parties  at  the  time.    The 
plaintiff  went  there  and  asked  for  a  statement  of  his  account,  and 
for  a  payment  of  what  was  due  to  him,  and  he  received  a  statement 
showing  a  balance  of  $837.13,  and  he  received  a  check.    The  defend- 
ants say  that  they  told  him  that  that  check  was  to  be  in  full,  and  he 
was  to  take  it  or  leave  it.     Now,  while  he  disputed  the  amount  due 
to  him,  nevertheless  he  took  it  and  used  it.     If  there  is  a  dispute 
App.  Div.—  Vol.  XXVL         22 
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between  two  parties  upon  the  sum  payable  from  one  to  the  other, 
and  the  debtor  oflEers  or  tenders  to  his  creditor  a  certain  sum,  and 
annexes  to  it  a  condition  that  it  is  to  be  received  in  full  and  it  is 
taken,  then  the  law  says  that  it  is  to  be  deemed  a  payment  in  full 
and  an  acceptance  in  full ;  and  that  is  the  case  whether  you  write  a 
letter  to  your  creditor  enclosing  the  check  which  you  offer  him  in  full, 
or  whether  you  hand  to  him  personally  a  check,  and  tell  him  that  if 
he  takes  it  he  must  take  it  in  full.  In  either  case,  if  he  accepts  it 
and  retains  it,  then  he  has  no  further  claim.  But  if  he  declines  to 
accept  it,  and  you  agree  to  his  retaining  it  as  part  payment,  then  he 
may  maintain  an  action  for  whatever  he  can  substantiate  as  tlie 
amount  due  him." 

I  think  this  was  a  correct  statement  of  the  law,  and  it  does  not 
appear  that  the  defendants  objected  or  took  any  exception  to  it.  To 
make  out  an  accord  and  satisfaction  it  is  necessary  that  there  sliould 
be  a  new  agreement  and  the  performance  thereof.  {J^ffray  v. 
Davis^  124  N".  Y.  164.)  "  If  the  claim  is  unliquidated  the  accept- 
ance of  a  part,  and  an  agreement  to  cancel  the  entire  debt,  furnishes 
a  new  consideration,  which  is  found  in  the  compromise.  A  demand 
is  not  liquidated  even  if  it  appeare  that  something  is  due,  unless  it 
appears  how  much  is  due ;  and  when  it  is  admitted  that  one  of  two 
specific  sums  is  due,  but  there  is  a  genuine  dispute  as  to  which  is  the 
proper  amount,  the  demand  is  regarded  as  unliquidated,  witliin  the 
meaning  of  that  term  as  applied  to  the  subject  of  accord  and  satis- 
faction." (Ntusoiy  V.  Tomlinson^  148  X.  Y.  330.)  Here,  upon  the 
entire  testimony,  I  think  it  was  a  question  for  the  jury  to  say 
whether  there  was  a  new  agreement  under  which  this  check  was 
received.  If  the  jury  believed  the  plaintiff^s  version  of  what  took 
place  when  the  check  was  delivered,  tlie  question  then  was  whether 
the  condition  upon  which  it  was  delivered  and  received  was  that  it 
was  to  be  received  in  full  for  plaintiff's  demand,  or  whether  the  lia- 
bility of  the  defendant  for  the  balance  claimed  by  plaintiff  was  still 
an  open  question  wliich  plaintiff  would  have  to  liave  determined  by 
an  action  at  law,  if  he  wished  to  enforce  it.  And  that  was  a  ques- 
tion of  fact  as  to  what  the  parties  did  understand  as  the  condition 
upon  which  the  check  was  delivered.  It  cannot  be  said  that  upon 
plaintiff's  testhuony  it  appeared  that  the  condition  that  the  check 
was  to  be  received  in  full  payment  was  imposed  by  defendants,  and 
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8o  understood  by  plaintiff,  as  plaintiff  testified  that  one  of  the  defend- 
ants said  :  *^  If  you  want  any  more  you  can  sue  me  ; "  that  plaintiff 
answered,  *'  I  will  take  this  as  part  payment  and  sue  for  the  balance," 
to  which  the  defendant  replied,  "  You  can  do  as  you  please  about  it ; 
I  have  got  the  money  and  you  have  got  it  to  get,"  without  demand- 
ing back  the  check  which  he  had  delivered  to  plaintiff  or  without 
making  an  objection  to  its  retention  on  those  terms.  An  agreement 
involves  what  is  described  as  a  "  meeting  of  the  minds  "  of  the  parties 
to  it ;  and,  to  establish  that,  it  was  necessary  that  it  should  appear  that 
the  defendants  delivered  the  check  to  the  plaintiff  upon  condition  that 
an  acceptance  of  it  canceled  the  entire  debt;  and  that  plaintiff, 
understanding  that  condition,  accepted  the  check,  thus  acquiescing 
in  the  condition  imposed  by  the  defendants.  Whether  or  not  there 
was  such  an  agreement  in  tliis  case  was  for  the  jury.  If  the  check 
was  delivered  find  received  with  the  understanding  that  the  liability 
of  the  defendants  for  the  balance  claimed  was  to  be  subsequently 
determined  by  a  suit  at  law  or  in  any  other  way,  and  that  under- 
standing was  the  result  of  what  was  said  when  the  check  was  ten- 
dered and  received,  then  it  is  clear  that  there  was  no  new  agreement 
and  no  accord  and  satisfaction ;  and  the  jury,  having  found  that  the 
plaintiff  did  not  receive  the  check  upon  condition  that  it  was  to  be 
in  full  of  his  account  with  defendants,  the  defense  was  not  sustained. 
The  appellants  conceded  on  the  argument  that  the  verdict  of  the 
jury  was  conclusive  as  to  the  amount  actually  due  to  the  respond- 
ent, and,  upon  the  finding  of  the  juiy,  the  plaintiff  was  clearly 
entitled  to  recover. 


Judgment  affirmed,  with  costs. 


Callman  Rouse,  Appellant,  v.  Leopold  Haas  and  Others, 

Respondents. 

BepUtin —  an  undertaking  to  reclaim  property — it  need  not  be  described  as  being  the 
same  property  described  in  the  plaint  iff*  s  affidavit — what  is  notice  that  the 
defendants  will  contest  the  identity  of  the  property. 

An  undertaking  given  by  the  defendants  upon  a  demand  for  the  return  of 
property  seized  by  the  sheriff  in  an  action  of  replevin  need  not,  in  order  to  com- 
ply with  section  1704  of  the  Code  of  Civil  Procedure,  necessarily  recite  that 
the  property  thus  sought  to  be  returned  is  that  mentioned  in  the  affidavit  of 
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the  plaintiff ;  where  it  does  not  contain  that  recital  such  omission  on  the  part 
of  the  defendants  constitutes  notice  to  the  plaintiff  that  the  defendants  propose 
to  litigate,  not  only  the  title,  but  also  the  identity,  of  the  property  taken  by  the 
sheriff,  as  they  have  a  legal  right  to  do. 

Appeal  by  the  plaintiff,  OaJlman  Rouse,  from  an  order  of  tlie 
Supreme  Court,  made  at  tlie  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  23d 
day  of  November,  1897,  directing  the  defendants  to  serve  a  new 
undertaking  in  a  replevin  suit. 

Louis  Ma/nheim^  for  tlie  appellant. 

Benno  Loewy^  for  the  respondents. 

McLaughlin,  J. : 

Appeal  by  plaintiff  from  an  order  directing  defendants  to  give  a 
new  undertaking  upon  their  demand  for  the  return  of  certain  prop- 
erty seized  by  the  sheriff  in  an  action  of  replevin. 

The  error  alleged  to  have  been  committed  is  that  the  undertaking 
directed  to  be  given  does  not  comply  with  section  1704  of  the  Code 
of  Civil  Procedure  in  that  it  does  not  contain  a  recital  that  the 
property  sought  to  be  returned  is  the  property  mentioned  and 
described  in  the  affidavit. 

We  think  a  sufficient  recital  is  set  out  in  the  undertaking.  If  the 
property  taken  be  not  in  fact  the  property  mentioned  and  described 
in  the  affidavit  of  the  plaintiff,  then  the  defendants  were  not  required 
to  insert  a  recital  to  that  effect  in  the  undertaking  given  by  them.  And 
to  compel  them  to  incorporate  such  recital  therein  would  simply  be 
requiring  them  to  state  what  is  untrue.  The  Court  of  Appeals,  in 
Martin  v.  Gilbert  (119  N.  Y.  298),  distinctly  held  that,  where  the 
identity  of  the  goods  is  disputed,  "  then  there  is  neither  necessity 
nor  propriety  in  reciting  in  the  bond  that  it  is  such  property.  Where 
such  recital  is  made,  it  is  evidence  that  the  defendant  intends  to  liti- 
gate only  the  question  of  title  and  not  the  question  of  the  identity 
of  the  goods."  The  defendants,  by  giving  the  undertaking  in  the 
form  they  did,  thereby  notified  the  plaintiff  that  they  proposed  to 
litigate  not  only  the  title,  but  the  identity  of  the  property  as  well. 
They  have  a  legal  right  to  try  this  question,  and  should  not  be  preju- 
diced upon  the  trial  in  any  manner  by  a  recital  in  the  undertaking. 
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The  appellant  is  not  in  a  position  to  complain  of  the  form  of  the 
undertaking  in  other  respects,  since  it  was  amended  at  his  reqnest 
and  as  he  desired.  The  court  had  the  power  to  order  the  amend- 
ment.    (Code  Civ.  Proc.  §  1705.) 

We  think  the  order  should  be  affirmed,  witn  ten  dollars  costs  and 
diBbnrsements. 

"Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  Ingraham,  JJ., 
concnrred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Samuel  L.  White,  Respondent,  v,  Peter  H.  MoNulty,  Appellant. 

Government  contract  —  agreement  to  do  toork  upon  the  articles  to  he  supplied  is  not  an 
assignment  of  the  contract  —  ci^ection  that  the  governmerit  contractor  was  not  a 
manufacturer  or  regular  decUer  in  the  articles  to  be  supplied, 

A  contract  by  which  one  party  agrees  to  do  certain  work  upon  articles  which  the 
other  party  thereto  has  contracted  to  supply  to  the  United  States  government 
does  not  constitute  an  assignment  of  an  interest  in  tne  government  contract 
within  the  meaning  of  section  8787  of  the  United  States  Revised  Statutes,  for- 
bidding such  an  assignment. 

The  objection  that  the  government  contract  was  illegal  under  section  8722  of  the 
United  States  Revised  Statutes,  because  thie  contractor  was  not  a  manufacturer 
of  or  regular  dealer  in  the  articles  which  he  contracted  to  supply,  can  be  taken 
advantage  of  only  by  the  government. 

Appeal  by  the  defendant,  Peter  H,  McNnlty,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  16th  day  of  June, 
1897,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  27th  day  of  July,  1897,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

M,  L,  Towns^  for  the  appellant. 

A,  (7.  Smithy  for  the  respondent. 

Van  Brunt,  P.  J. : 

This  action  was  brought  by  the  plaintiff,  as  assignee  of  one 
Mc Williams,  to  recover  damages  alleged  to  have  been  sustained  by 
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McWilliame  from  the  failure  of  the  defendant  in  the  performance 
of  a  contract  alleged  to  have  been  made  by  McWilliams  with  him. 
The  answer  put  in  issue  the  existence  of  the  contract  and  the  dam- 
ages for  its  non-performance. 

It  seems  to  be  assumed  by  the  appellant  that  it  was  necessary  in 
order  that  the  plaintiff  should  succeed  that  he  should  establish  the 
contract  whicli  it  was  alleged  tjiat  McWilliams  had  with  the  govern- 
ment and  the  particular  terms  of  that  contract.  It  is  further  claimed 
that  if  any  such  contract  existed  it  was  illegal  as  being  contrary  to 
the  provisions  of  section  3722  of  the  United  States  Revised  Statutes, 
McAVilliams  not  being  a  manufacturer  of  or  regular  dealer  in  the 
articles  whicli  he  had  offered  to  supply,  and  for  the  supply  of  which 
the  alleged  contract  had  been  made.  It  was  further  urged  tliat 
whatever  arrangement  might  have  existed  between  McWilliams  and 
the  defendant  in  regard  to  the  manufacture  of  any  goods,  it  was 
illegal  because  in  violation  of  section  3737  of  the  United  States 
Revised  Statutes,  which  prohibited  the  transfer  of  any  contract  or 
order  or  interest  therein  by  the  party  to  whom  such  contract  or 
order  was  given  to  any  other  party. 

It  is  difficult  to  see  how  the  defendant  can  avail  himself  of 
any  prohibition  of  these  statutes.  McWilliams  made  no  assign- 
ment of  any  interest  in  any  governmental  contract  to  him.  All  that 
he  did  was  to  contract  with  the  defendant  to  do  certain  work  upon 
articles  which  he  (McWilliams)  had  contracted  to  furnish  to  the 
government.  This  was  in  no  manner  an  assignment  of  any  inter- 
est in  the  contract  which  McWilliams  had  with  the  government. 
McWilliams  was  to  receive  his  pay  from  the  government  and  was 
to  pay  the  defendant  for  the  work  which  he  was  to  do. 

Neither  can  the  defendant  avail  himself  of  the  prohibition  con- 
tained in  section  3722.  That  is  a  matter  resting  between  the 
government  and  the  contractor.  McWilliams  gave  testimony  tend- 
ing to  establish  a  contract  with  the  defendant  and  failure  upon  the 
part  of  the  defendant  to  comply  with  this  contract ;  and  als(»  that 
he  had  written  numerous  letters  to  the  defendant  urging  completion 
upon  his  part  and  containing  criticisms  as  to  the  manner  in  which 
the  work  was  being  performed-.  Certain  letters  from  McWilliams 
to  the  defendant  in  respect  to  such  performance  were  offered  in 
evidence  which  referred  to  the  terms  of  the  contract.     Their  intro- 
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duction  was  objected  to  upon  the  ground  that  Mc Williams  could  not 
make  evidence  for  himself  as  to  the  terms  of  the  contract.  But  it 
appears  that  they  were  pertinent  to  the  contract  between  him  and 
the  defendant  and  to  its  performance,  and  that  they  were  written  in 
the  usual  course  of  business.  It  further  appears  from  the  evidence 
that  Mc  Williams  had  had  conversations  with  the  defendant  in  refer- 
ence to  some  of  these  letters,  and  that  the  defendant  acknowledged 
his  inability  to  comply  with  the  contract  and  told  McWilliams  to  go 
ahead  and  see  what  he  could  have  the  contract  completed  for  and 
let  him  know.  McWilliams  testified  that  he  found  out  what  he 
could  get  the  contract  completed  for  and  that  he  stated  the  particu- 
lars roughly  to  the  defendant,  and  that  the  defendant  replied,  "  that  is 
all  right,  go  ahead,  that  is  a  relief  to  me,"  and  that  McWilliams 
thereupon  went  ahead  and  had  the  contract  completed. 

No  motion  was  made  either  at  the  termination  of  the  plaintiffs 
case  or  upon  the  close  of  the  whole  evidence  to  dismiss  the  com- 
plaint upon  the  ground  of  insufficiency  of  proof  or  for  any  judgment ; 
and  the  questions  as  to  the  contract,  its  completion  and  the  damages 
sustained  by  the  plaintiff,  were  submitted  to  the  jury  without  any 
exception  or  request  upon  the  part  of  the  defendant,  and  the  jury 
having  found  a  verdict  for  the  plaintiff,  we  see  no  reason  to  disturb 
the  same. 

The  exceptions  based  upon  the  United  States  Revised  Statutes  are 
evidently  unavailing  and  the  exceptions  to  the  receipt  of  the  letters 
in  evidence  seem  to  be  equally  without  foundation  for  the  reasons 
above  stated. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

Bajirett,  Rumsey,  Patterson  and  O'Brien,  JJ.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 
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James  Ellwood  Sanders,  Appellant,  v.  Emile  Adeb,  Defendant ; 
Joseph  Griffing,  Respondent. 

Injunction,  dependent  upon  the  cause  of  action  —  the  right  thereto  must  appear  in 

Vie  complaint. 

Where  the  right  to  an  injunction  depends  upon  the  nature  of  the  action  (Code 
Civ.  Proc.  §  608),  the  complaint  must  be  presented  upon  the  application  there- 
for, and  no  facts  can  be  considered  except  such  as  are  set  forth  in  the  complaint. 

Appeal  by  the  plaintiff,  James  Ellwood  Sanders,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
31st  day  of  January,  1898,  denying  his  motion  for  an  injunction 
pendente  lite, 

Edward  F.  Harding^  for  the  appellant. 

Arnold  C.  Weil,  for  the  respondent. 

Per  Curiam  : 

The  injunction  here  is  asked  for  under  the  authority  of  section 
603,  where  the  right  to  an  injunction  depeiids  upon  the  nature  of  the 
action.  In  that  case  the  facts  must  appear  from  the  complaint  and 
no  facts  can  be  considered  except  such  as  are  set  out  in  the  complaint, 
and  facts  alleged  in  an  affidavit  are  not  material  and  cannot  be  con- 
sidered unless  they  are  alleged  in  the  complaint.  {Stidl  v.  Westfall, 
25  Ilun,  1.) 

Unless  a  cause  of  action  is  set  out  in  the  complaint  and  an  injimction 
is  demanded  as  a  part  of  the  relief  sought,  an  injunction  cannot  be 
granted.  {McHenry  v.  Jewett,  90  N,  Y.  58.)  The  complaint  must, 
therefore,  be  presented  on  applying  for  an  injunction,  and  if  he  fails 
to  present  it  the  plaintiff  does  not  show  that  he  is  entitled  to  such  relief. 
No  complaint  was  presented  here  and,  therefore,  the  order  denying 
the  injunction  was  correct  and  should  be  affirmed. 

Present —  Van  Brunt,  P.  J.,  Rumsey,  Ingraham  and  McLaugh- 
lin, JJ. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Augustus  Sbarboro,  Appellant,  v.  The  Health  Department  of 
THE  City  of  New  York  and  Others,  Respondents. 

Board  of  fiealth  —  suit  to  restrain  its  action  —  an  answer,  stating  simply  that  its^ 
order  iras  made  in  good  faith  ^  is  demurrable  —  it  is  not  made  good  by  §  599  of  chap, 
410  <>/'1882  —  application  and  constitutionality  of  that  section  —  pleading, 

"Where  an  action  is  brought  against  the  health  department  of  the  city  of  New 
York  and  the  individual  members  of  that  board  to  compel  the  revocation  of 
certain  orders  enjoining  the  plaintiff  from  using  buildings  leased  by  him  as  a 
human  habitation,  -without  a  permit  from  the  health  board,  condemning  the  build- 
ings and  requiring  the  plaintiff  to  remove  them,  the  complaint  also  asking  for  an 
injunction  and  rental  damages,  an  answer  interposed  by  the  individual  mem- 
bers of  the  board  of  health  to  so  much  of  the  complaint  as  demands  damages- 
against  them,  which  merely  alleges  that  the  acts  done  by  the  individual  defend- 
ants were  done  by  them  '*in  good  faith,  with  ordinary  discretion,  and  with 
evidence  before  them  sufficient  to  justify  their  action,  and  in  the  due,  ordinary 
and  necessary  performance  of  their  duties  as  public  officers,"  and  states  no 
facts  from  w^hich  the  court  can  determine  the  accuracy  of  that  conclusion  and 
presents  none  of  the  evidence,  alleged  to  be  sufficient,  upon  which  the  mem- 
bers acted,  is  demurrable. 

Section  599  of  the  Consolidation  Act  (Laws  of  1883,  chap.  410).  which  provides 
that  no  member  of  the  board  of  health  shall  be  held  to  liability  for  an  act  done 
or  omitted,  in  good  faith  and  with  ordinary  discretion,  on  behalf  of  or  under  the 
board  of  health,  or  pursuant  to  its  regulations,  ordinances  or  the  health  laws, 
does  not  change  the  rule  relating  to  pleadings  which  requires  a  statement  of 
facts  showing  that  the  case  is  within  the  statute,  although  the  statute  itself 
may  not  be  referred  to. 

^are,  whether  section  599  is  not  limited,  in  its  application,  to  a  single  act  of 
destruction  or  injury  which  can  be  redressed  in  an  action  at  law.    . 

QtuFre,  whether  it  is  constitutional. 

A  defense  which  is  separately  pleaded  as  a  distinct  defense  must  be  in  itself  com- 
plete, and  must  contain  all  that  is  necessary  to  answer  the  whole  cause  of  action^ 
or  that  part  thereof  which  it  purports  to  answer. 

A  separate  and  distinct  defense  cannot  be  aided  by  resorting  to  other  parts  of  the 
answer  to  which  it  does  not  refer  either  in  terms  or  by  necessary  implication. 

Appeal  by  the  plaintiff,  Augustus  Sbarboro,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  tlie  office 
of  the  clerk  of  the  county  of  New  York  on  the  25th  day  of  Janu- 
ary, 1898,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  New  York  Special  Term,  overruling  the  plaintiff's  demurrer 
to  the  matter  contained  in  the  2d  paragraph  of  the  defendants* 
App.  Div.— Vol.  XXVI.        23 
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answer,  on  the  ground  tliat  it  is  insufficient  in  law  upon  the  face 
thereof,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
24th  day  of  January,  1898,  directing  the  entry  of  said  judgment. 

This  is  an  action  to  compel  the  individual  defendants  to  revoke  cer- 
tain ex  parte  orders  made  by  them  as  members  of  the  board  of  health, 
which  perpetually  enjoin  the  plaintiff  from  using  the  rear  buildings, 
Nos.  59  and  61  James  street,  as  a  human  habitation,  without  a  writ- 
ten permit  from  the  board  of  health,  and  which  condemns  the 
buildings  and  requires  the  plaintiff  to  remove  them.  The  plaintiff 
also  asks  an  injunction  togetlier  with  rental  damages  sustained  by 
him  during  the  time  he  is  prevented  from  using  the  buildings. 

He  avere  that  he  is  tlie  tenant  of  these  rear  buildings,  which  are 
tenement  houses ;  that  he  has  sublet  the  apartments,  and  that  he 
and  his  tenants  have  been  forcibly  expelled  from  and  kept  out  of 
the  premises  (pursuant  to  the  defendants'  orders)  to  his  great  and 
continuous  damage. 

He  also  avers  that  the  buildings  are  and  always  have  been  entirely 
fit  for  human  habitation  ;  have  always  been  sanitary  and  wholesome, 
and  that  their  occupants  have  always  enjoyed  good  health.  The 
defendants,  in  substance,  admit  the  acts  charged,  and  seek  to  justify 
them  upon  the  allegation  that  the  buildings  are  not  lit  for  human 
habitation,  but,  on  the  contrary,  are  a  nuisance;  and  that  their 
destruction  is  essential  for  the  protection  of  the  public  health. 

The  individual  defendants  then  allege,  as  a  separate  and  partial 
defense  to  so  mucli  of  the  action  as  seeks  pecuniary  compensation, 
that  their  acts  were  done  in  good  faitli,  with  ordinary  discretion. 
The  entire  paragraph  in  question  reads  as  follows : 

"  II.  And  as  a  partial  defense  to  so  much  of  the  said  complaint  and 
of  this  action  as  seeks  a  judgment  for  damages  against  them,  the 
defendants  Wilson,  Fowler,  Doty  and  Roosevelt  allege  that  as  to 
all  of  the  acts  alleged  in  said  complaint  to  have  been  committed 
by  them,  and  as  to  all  the  acts  admitted  in  this  answer  to  have  been 
done  by  them,  that  the  same  were  done  in  good  faith  with  ordinary 
discretion  and  with  evidence  before  them  sufficient  to  justify  their 
action,  and  in  the  due,  ordinary  and  necessary  performance  of  their 
duty  as  public  officers  under  and  pursuant  to  the  laws  in  force  in  the 
city  of  New  York  for  the  care  and  preservation  of  the  public  health 
and  not  otherwise." 
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To  this  defense  the  plaintiflE  demurred  upon  the  ground  that  it  is 
insufficient  in  law.  The  Special  Term  overruled  the  demurrer,  and 
held  the  plea  to  be  good.  From  the  interlocutory  judgment  to  that 
effect  the  plaintiff  appeals 

II.  A,  FoTBier^  for  the  appellant. 

Roger  Foste7\  for  the  respondents. 

Barrett,  J. : 

The  plea  in  question  must  oe  treated  independently.  The  rule  is 
well  settled  that  a  defense  wliich  is  separately  pleaded  as  a  distinct 
defense  must  be  in  itself  complete,  and  must  contain  all  that  is  nec- 
essary to  answer  the  whole  cause  of  action,  or  that  part  thereof 
which  it  purports  to  answer.  {The  Xenia  Branch  of  the  State 
Batik  of  Ohio  V.  Lee^  2  Bosw.  694;  Hitch ie  v.  Garrison^  10  Abb. 
Pr.  2-1:6;  Jachson^  liecr.^  v.  Van  Slyke^  44  Barb.  116,  note.) 

This  rule  does  not  tend  to  prolixity.  Allegations  of  fact  which 
form  a  part  of  several  defenses  may  be  once  stated,  and  be  there- 
after incorporated  in  each  successive  defense  by  appropriate  words 
of  reference  instead  of  repeating  them  at  length  in  each.  (See  same 
cases.)  Reference  to  allegations  of  fact  already  stated  in  previous 
paragraphs  of  the  answer  may  possibly  import  formal  words  of  ref- 
erence. But  that  can  only  be  when  tlie  intention  to  embrace  and 
rely  upon  them  is  clear  and  obvious ;  in  other  words,  by  necessary 
implication.     {Loosey^  Becr.y  v.  Orser^  4  Bosw.  392.) 

In  the  present  case  we  have  no  such  reference,  either  express  or 
implied.  Indeed,  there  are  no  allegations  of  fact  in  any  other  part 
of  the  answer  which  could  have  any  bearing  upon  the  special 
defense  attempted  to  be  set  up  in  this  plea.  It  will  be  observed 
that  the  partial  defense  in  terms  refers  to  all  the  acts  alleged  in  the 
complaint  to  have  been  committed  by  these  individual  defendants ; 
that  is,  to  the  vacating  and  removal  orders ;  to  the  forcible  eviction 
of  the  plaintiff  and  his  tenants  under  the  vacating  order,  and  to  the 
continuous  wrong  of  ever  since  keeping  the  plaintiff  out  of  posses- 
sion and  enjoyment.  There  is  not  a  single  allegation  of  fact  in  any 
part  of  the  answer  bearing  upon  the  individual  defendants'  good 
faith  and  ordinary  discretion  with  regard  to  these  acts.  There  is  mat- 
ter which,  if  true,  entirely  justifies  their  acts  and  affords  a  complete 
defense  to  the  action.     There  is  no  allegation,  however,  which,  upon 
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the  assumption  that  this  complete  defense  may  fail,  and  that  the 
facts  alleged  in  the  complaint  may  ultimately  be  found,  as  matter  of 
fact,  to  have  been  illegal  and  unjustifiable,  would  still  protect  the 
hidividual  defendants  against  the  plaintiffs  claim  for  damages.  In 
other  words,  the  other  allegations  of  the  answer  go  to  the  root  of 
the  case,  to  the  inherent  legality  upon  the  real  facts  of  the  individ- 
ual defendants'  acts,  and  not  to  their  good  faith  and  ordinary  discre- 
tion in  acting  upon  the  facts  which  were  presented  to  them  when 
the  orders  in  question  were  made  and  w^ien  the  injuries  thereunder 
were  done. 

Thus  the  d5fense  in  question  must  be  tested  precisely  as  it  reads. 
It  cannot  be  aided  by  resorting  to  other  parts  of  the  answer  to  which 
it  contains  no  reference  in  terms  or  by  necessary  implication.  We 
have  quoted  the  entire  plea  in  our  statement  of  facts.  It  is  appar- 
ent that  this  plea  is  bad.  The  individual  defendants  therein  say  that 
they  acted  in  good  faith,  with  ordinary  discretion,  but  tliey  state  no 
fact  from  which  the  court  can  test  the  accuracy  of  the  conclusion  thus 
drawn.  They  also  say  that  their  acts  were  done  *'  with  evidence 
before  them  sufficient  to  justify  their  action,"  but  they  do  not  present 
the  facts  which  the  evidence  tended  to  show.  They  cannot  justify 
their  action  by  their  own  unsupported  assertion  that  undisclosed  evi- 
dence was  sufficient  to  justify  what  they  did.  It  was  held  in  Under- 
wood V.  Green  (42  N.  Y.  142)  that  an  offal  contractor  acting  under 
an  ordinance  authorizing  the  removal  of  all  deac^  animals  and  putrid 
substances  is  an  officer  of  special  and  limited  jurisdiction,  and^ 
although  clothed  with  a  judicial  discretion,  he  must,  in  any  given 
case,  where  his  power  is  challenged,  prove  some  facts  invoking,  or 
tending  to  invoke,  the  exercise  of  his  discretion.  If  he  must  prove 
such  facts  he  must  certainly  aver  them.  No  issue  of  fact  is  ten- 
dered  by  an  allegation  of  mere  conclusions  from  undisclosed  facts. 
In  The  City  of  Buffalo  v.  Ilalloivay  (7  N.  Y.  493)  it  was  held  that 
a  statement  in  a  complaint  that  by  means  of  a  contract,  which  wa^ 
aetfarthy  it  became  the  duty  of  the  defendant  to  perform  certain 
acts,  is  not  sufficient,  unless  the  facts  necessary  to  show  the  duty  are 
stated. 

The  authorities  in  support  of  the  general  rule  are  all  one  way 
{Taylor  v.  Atlantic  Mut  Ins,  Co.,  2  Bosw.  106 ;  State  Bank  of 
Troy  v.  Bank  of  the  Capitol^  41  Barb.  343 ;  Beiners  v.  Brands 
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horst,  59  How.  Pr.  91;  McKyring  v.  Bnll,  16  N.  Y.  297; 
Fisher  v.  Charter  Oak  Life  Ins.  Co.,  67  How.  191;  Talcott  v. 
City  of  Buffalo,  125  N.  Y.  280),  and  we  need  not  pursue  the  sub- 
ject further  than  to  say  that  the  plea  under  consideration  presents 
a  case  of  extreme  deviation  from  the  rule.  The  defendants  were 
not  bound,  and,  indeed,  could  not  be  permitted,  to  plead  evidence  in 
support  of  tlie  facts  upon  which  their  conclusions  rest.  But  they 
are  clearly  bound  to  plead  the  issuable  facts  upon  which  their  dis- 
cretion was  invoked. 

It  is  said,  however,  that  the  defendants  are  protected  by  section 
599  of  the  Consolidation  Act  (Laws  of  1882,  chap.  410).  The 
material  parts  of  this  section  read  as  follows : 

"No  member,- officer  or  agent  of  said  board  of  health,  and  no 
person  (but  only  the  board  itself)  shall  be  sued  or  held  to  liability  for 
any  act  done  or  omitted  by  either  person  aforesaid  (in  good  faith 
and  with  ordinary  discretion)  on  behalf  of  or  under  said  board,  or 
pursuant  to  its  regulations,  ordinances  or  the  health  laws.  And  any 
person  whose  property  may  have  been  unjustly  or  illegally  destroyed 
or  injured,  pursuant  to  any  order,  regulation  or  ordinance,  or  action 
of  said  board  of  health  or  its  officei*s,  for  which  no  personal  liability 
may  exist  as  aforesaid,  may  maintain  a  proper  action  against  said 
board  for  the  recovery  of  the  proper  compensation  or  damage  to  be 
paid  by  and  from  the  funds  of  said  board  of  health.  Every  such 
suit  nmst  be  brought  within  six  months  after  the  cause  of  action 
arose,  and  the  recovery  shall  be  limited  to  the  damages  suffered." 

This  section  is  plainly  limited  to  immunity  for  unjust  or  illegal 
acts  done  in  good  faith  or  with  ordinary  discretion.  It  does  not 
purport,  either  expressly  or  by  impHcation,  to  enact  a  new  rule  of 
pleading  or  to  prescribe  a  statutory  form  of  averment.  Tlie  ordi- 
nary rule  of  pleading,  therefore,  governs.  {Bayard  v.  Smith,  17 
Wend.  89.)  It  was  not  necessary  for  the  defendants  to  plead  a 
public  statute.  "  It  was,"  as  was  said  by  Oakley,  Ch.  J.,  in  Goelet 
V.  Cowdrey  (1  Duer,  139)  "  sufficient  for  the  party  to  set  forth  the 
facts  which  he  is  advised  bring  his  case  witliin  the  statutory  pro- 
visions, leaving  the  court  to  determine  whether  they  apply  or  not 
either  upon  a  demurrer  or  upon  the  trial.  In  pleadings  under  the 
Code,  in  which  facts  alone,  as  distinguished  from  conclusions  of  law, 
are  proper  to  be  stated,  it  may  be  doubted  whether  an  express  refer- 
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ence  to  a  statute,  of  which  tlie  court  is  bound  to  take  notice,  might 
not  be  struck  out  as  redundant."  To  the  same  effect  are  Carris 
V.  I?iffall8  (12  Wend.  70) ;  Austi?i  v.  Goodrich  (49  N.  Y.  268).  In 
the  latter  case  the  court  said  it  was  a  sound  and  well-settled  rule  of 
pleading  that  the  plaintiff  who  seeks  to  maintain  an  action  under  a 
statute  must  state  specially  every  fact  requisite  to  enable  the  court 
to  judge  whether  he  has  a  cause  of  action  arising  under  the  statute. 
The  converse  is  equally  true  as  to  a  defense  arising  under  a  statute. 
It  is  quite  clear,  therefore,  that  in  any  view  of  the  case  the  plea  in 
question,  whether  treated  as  under  the  statute  or  as  general,  was  bad. 

This  conclusion  renders  it  unnecessary  to  consider  other  important 
and  grave  questions  which  are  presented  by  this  demurrer,  namely, 
Jirst,  whether  the  section  in  question  was  intended  to  embrace  a 
case  like  the  present  where  compensation  is  asked  from  a  court  of 
equity  as  an  incident  to  its  inherent  power  to  restrain  the  continuous 
wrongs  complained  of,  or  whether  the  section  is  not  limited  to  a  sin- 
gle act  of  destruction  or  injury  which  can  be  adequately  redressed 
in  a  single  common-law  action  for  the  recovery  of  the  "  damages 
suffered  ; "  and,  second,  whether  the  act  is  unconstitutional  in  depriv- 
ing a  party,  whose  property  is  injured  or  destroyed,  of  his  right  to 
pursue  the  wrongdoer,  and  whether  the  compulsory  action  against 
the  board,  which  he  is  obliged  to  bring  within  six  months,  and  in 
which  the  recovery  is  limited  to  the  "  damages  suffered,"  can  be 
deemed  a  certain,  adequate  and  sufficient  remedy,  especially  in  view 
of  the  fact  that  the  act  makes  no  provision  for  the  raising  of  the 
necessary  funds  wherewith  to  meet  any  judgment  which  the  party 
injured  may  recover  against  the  board. 

The  interlocutory  judgment  should,  therefore,  be  reversed,  with 
costs  to  the  appellant  in  tliis  court  and  at  Special  Term,  and  the 
demurrer  sustained,  with  leave  to  the  defendants  to  withdraw  or 
amend  their  plea  as  they  may  be  advised  on  payment  of  such  costs. 

Van  Brunt,  P.  J.,  Rumsey,  Patterson  and  O'Brien,  JJ., 
concurred. 

Judgment  reversed,  with  costs  in  this  court  and  at  Special  Term, 
and  the  demurrer  sustained,  with  leave  to  defendants  to  withdraw 
or  amend  their  plea  as  they  may  be  advised  on  payment  of  such 
costs. 
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The  People  of  the  State  of  New  York  ex  rel.  James  J.  Walker, 
Relator,  v,  Theodore  Roosevelt  and  Others,  Police  Commission- 
ers, Composing  the  Board  of  Police  Commissioners  of  the  PolicQ 
Department  of  the  City  of  New  York,  Respondents. 

PMc€  board  of  iJie  city  of  New  York — a  eontiction  reversed  as  against  the  toeight 
of  eridenee  —  a  charge  preferred  as  an  afterthought  after  another  cliarge  Jiad  been, 
dismissed. 

Where  a  roundsman  of  the  police  force  of  the  city  of  New  York,  upon  discover- 
ing a  patrolman,  while  on  duty,  drinking  from  a  glass  which  had  been  brought 
to  him  from  a  saloon,  orders  the  patrolman  to  go  to  the  station  house,  where 
the  roundsman,  upon  a  mere  suspicion,  prefers  a  charge  of  intoxication  against 
him,  and,  upon  learning  the  next  day  that  the  charge  of  intoxication  had  fallen 
through,  at  once  charges  the  patrolman  for  the  first  time  with  using  vile  and 
insulting  language  to  him  upon  the  way  to  the  station  house,  the  testimony  of 
the  roundsman  in  support  of  the  latter  charge  is  open  to  grave  suspicion;  and 
where  the  only  testimony  in  support  of  the  charge  is  that  of  the  roundsman, 
which  is  refuted  by  three  unimpeached  and  apparently  disinterested  witnesses, 
a  conviction  of  the  patrolman  upon  that  charge  will  be  reversed  as  against  the 
weight  of  evidence. 

RuMSEY  and  Patterson.  J  J.,  dissented. 

Certiorari  issued  out  of  the  Supreme  Court,  and  attested  on  the 
24th  day  of  March,  1897,  directed  to  Theodore  Roosevelt  and 
others,  police  commissioners,  composing  the  board  of  police  com- 
missioners of  the  police  department  of  the  city  of  New  York,  com- 
manding them  to  certify  and  return  to  the  office  of  the  clerk  of  the 
county  of  New  York  all  and  singular  their  proceedings  in  relation 
to  the  dismissal  of  the  relator  from  the  police  force  of  the  police 
department  of  the  city  of  New  York. 

Lmi^  «/l  Grants  for  the  relator. 

Terence  Farley^  for  the  respondents. 

Barrett,  J. : 

The  relator,  a  patrolman,  was  dismissed  from  the  force  on  Janu- 
ary 27,  1897,  on  charges  of  using  insolent  and  indecent  language  to 
Roundsman  William  A.  Bailey,  and  of  loitering  on  post.  The  only 
witness  in  support  of  the  charges  was  this  roundsman.  Bailey  tes- 
tified that  on  November  6, 1896,  the  relator  lingered  on  the  southwest 
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corner  of  Rector  street  and  Trinity  place  from  eleven-thirty-one  to 
eleven-forty-live  p.  m.,  in  conversation  with  two  citizens;  that  just 
before  the  expiration  of  this  period  a  glass  was  brought  him  from  a 
saloon  near  by,  from  which  he  drank,  and  tliat  thereupon  he  moved  on. 
L^'pon  this,  to  use  the  roundsman's  own  words, "  I  called  him  back  and 
asked  him  if  that  was  the  way  he  was  doing  his  duty,  loitering  there 
14r  minutes  in  conversation  with  two  citizens,  and  having  a  drink 
brought  out  to  him.  He  looks  at  me,  and  he  says :  '  You  accuse  me 
of  drinking  rum?'  I  says,  'No;  I  don't  accuse  you  of  drinking 
rum ;  you  look  as  if  you  have  been  drinking;  I  tell  you  now  that  I 
think  you  are  drunk,  and  I  order  you  to  report  to  the  station  house 
forthwith.' "  On  the  way  to  the  station  house,  he  now  says,  the 
relator  used  the  vile  and  insulting  language  set  forth  in  the  specifi- 
cations. At  the  station  house,  however,  his  charge  was  of  intoxica^ 
tion,  and  thereupon  the  sergeant  made  the  relator  walk  the  floor. 
The  relator  then  walked  perfectly  straight,  as  the  roundsman 
admits;  and  the  surgeon,  who  came  later,  pronounced  him  sober. 
The  roundsman  did  not  learn  this  latter  fact  until  the  next  day, 
when  he  at  once  made  the  present  charges. 

Certainly  this  testimony  has  unsatisfactory  features.  Tlie  circum- 
stances attending  the  first  charge  are  such  that  cc»ntrolling  weight 
ouglit  not  to  be  given  to  the  roundsman's  subsequent  statements, 
when  such  statements  are  unsupported,  and  are  denied  by  several 
unimpeached  witnesses.  To  charge  a  police  oflicer  with  intoxica^ 
tion,  wliile  upon  duty,  is  a  sufficiently  serious  matter.  Yet  the 
roundsman  made  this  charge ;  and  he  made  it  without  the  slightest 
foundation  or  jnstiiication.  He  takes  pains  to  state  that  he  based 
it  upon  his  own  observation  of  the  relator's  condition.  He  accused 
him  thus :  "  You  look  as  if  you  ha,ve  been  drinking ;  I  tell  you 
now  that  I  think  you  are  drunk."  And  he  follows  this  up  by  stat- 
ing that,  on  the  way  to  the  station  house,  tlie  relator  "  was  able  to 
stand  and  able  to  walk,  but  not  steady."  Yet  the  station  house  was 
only  two  blocks  and  a  half  away,  and  there  the  relator  walked 
straight  enough  to  satisfy  the  critical  eye  of  the  sergeant;  "per- 
fectly straight,"  as  the  roundsman  himself  admits. 

It  is  quite  clear  that  Bailey  jumped  at  the  conclusion  that  the 
relator  had  been  drinking  intoxicating  liquor,  from  the  fact  that 
something-  in  a  glass  was  brought   out  to  him.     This   fact   was, 
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undoubtedly,  the  key  to  tlie  roundsman's  conduct  throughout.  He 
is  careful  to  deny  that  he  charged  the  relator  with  drinking  rum  ; 
but  the  latter  and  the  two  persons  with  whom  he  was  conversing 
assert  the  contrary ;  and  all  the  probabilities  favor  their  testimony. 
In  fact,  the  truth  is  easily  gathered  from  the  roundsman's  own  testi- 
mony. He  says  that  he  asked  the  relator  what  he  meant  by  '*  hav- 
ing a  drink  brought  out  to  him."  Surely  he  did  not  mean  a  drink 
of  water.  And,  if  he  did  not  make  the  chaige  of  drinking  rum, 
why  should  the  relator  have  appealed  to  the  men  with  him,  as  the 
roundsman  admits  he  did  ?  We  thus  have  the  roundsman  making 
this  serious  charge  upon  mere  suspicion,  for  he  is  forced  to  admit 
that  he  could  not  see  the  contents  of  tlie  glass ;  and  then,  when  he 
saw  its  futility,  denying  that  he  ever  made  it.  His  manner  of  treat- 
ing the  charge  is  equally  noteworthy.  He  admits  that  the  relator 
appealed  to  those  who  were  with  him,  and  asked  that  the  matter  be 
looked  into  at  once  ;  and  that  he  refused.  He  testified  :  "  Didn't  he 
(the  relator)  ask  you  to  make  an  investigation  then  and  there  as  to 
what  he  had?  A.  He  did.  Q.  Did  you  do  it?  A.  No,  sir." 
Instead  of  making  the  desired  investigation,  he  prepared  to  follow 
the  dictates  of  his  own  suspicions,  and,  relying  upon  them  alone  — 
in  the  face  of  evidence  that  they  were  unfounded  —  to  drag  the 
relator  off  to  the  station  house,  and  make  a  charge  against  him 
which  would  be  a  blot  upon  his  record. 

As  to  the  alleged  offenses  for  which  the  relator  lias  been  dismissed, 
this  hasty  roundsman  deemed  them  of  so  little  importance  that  he 
never  even  mentioned  them  until  his  first  charge  had  fallen  through. 
It  is  impossible,  under  such  circumstances,  not  to  look  upon  the 
roundsman's  testimony,  in  support  of  these  subsidiary  charges,  with 
grave  suspicion.  These  charges  certainly  look  like  an  af terthoucrht. 
His  testimony  in  support  of  them  lias  no  inherent  weight,  and  it 
cannot  bring  conviction,  as  against  the  opposing  testimony  of  three 
unimpeached  witnesses,  completely  negativing  the  accusation  of 
loitering  and  of  using  indecent  language.  These  three  witnesses 
testify  that  all  the  way  to  the  station  house  they  were  within  hear- 
ing distance  of  what  pasvsed  between  the  roundsman  and  the  relator, 
and  they  fully  corroborate  the  latter's  denial  of  the  use  of  any  bad 
language.  There  is  complete  unanimity  in  their  statements,  with- 
App.  Div.— Vol.  XXVI.         k 
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out  any  such  concurrence  in  minutim  as  would  lead  to  the  inference 
that  they  had  been  coached.  Two  of  them  were  casual  acquaintances 
of  the  relator,  not  friends,  as  claimed,  and  their  testimony  is  in 
nowise  impeached.  Their  presence  upon  the  occasion  in  question 
is  not  doubted,  and  it  could  not  well  have  been  prearranged. 

The  other  witness  (Mulvey)  was  an  absolute  stranger  to  the 
relator.  He,  too,  went  to  the  station  house,  and  was  near  enough  to 
hear  all  that  passed.  And  he  also  states  positively  that  the  relator 
did  not  use  any  of  the  language  ascribed  to  him.  The  roundsman 
says  that  he  did  not  see  Mulvey,  but  does  not  attempt  to  deny  that 
he  was  present.  This  witness,  in  appearing  and  testifying  as  he  did, 
could  have  been  actuated  only  by  a  sense  of  duty ;  either  that,  or 
his  testimony  was  wholly  fabricated  —  an  assumption  which  is 
entirely  gratuitous. 

Unless  these  trials  are  to  be  treated  as  mere  idle  formalties,  we 
are  unable  to  see  how  the  present  proceedings  can  stand.  It  would 
be  impossible  to  uphold  the  verdict  of  a  jury  upon  the  unsupported 
testimony  of  a  witness  whose  credibility  is  thus  shaken  and  who  is 
combated  by  the  credible  testimony  of  three  unimpeached  and 
apparently  disinterested  witnesses.  If  ever  we  are  to  exercise  the 
function  conferred  upon  us  by  the  statute,  of  reversing  a  conviction 
as  against  the  weight  and  preponderance  of  evidence,  we  think  it 
should  be  done  in  this  case. 

The  proceedings  must  be  annulled  and  the  relator  reinstated,  with 
costs. 

Van  Bruxt,  P.  J.,  and  O'Brien,  J.,  concurred ;  Rumsey  and 
Patterson,  JJ.,  dissented. 

Rumsey,  J.  (dissenting) : 

Whenever  a  motion  is  made  to  set  aside  a  verdict  upon  the  ground 
that  it  is  against  the  evidence  it  is  incumbent  upon  the  moving  party 
to  satisfy  tlie  court  that  the  evidence  so  preponderates  against  the 
verdict  that  the  court  can  see  that  it  was  the  result  of  passion^ 
prejudice,  partiality  or  corruption.  The  same  rule  is  applied  in 
cases  like  the  present,  where  an  effort  is  made  to  reverse  the  find- 
ings of  the  commissioners  solely  upon  the  ground  that  they  are  not 
sustained  by  the  evidence.  {People  ex  rel,  Tjing  v.  Martin^  5  App. 
Div.  217;  People  ex  rel.  Strauss  v.  Roosevelt^  2  id.  536.) 
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The  sole  question  hero  is  one  of  fact.  In  considering  it,  it  must 
not  be  forgotten  tliat  the  commissioners  who  decided  it,  while  they 
did  not  have  an  opportunity  to  see  the  witnesses,  did  have  pei-sonal 
'acquaintance  with  the  two  members  of  the  police  force,  whose  evi- 
dence was  contradictory,  and  were  aware  how  much  weight  ought 
to  be  given  to  each  of  them,  and  that  one  of  the  commissionei*s  had 
the  benefit  of  seeing  the  witness  and  hearing  him  testify.  The 
charge  against  the  relator  was  of  conduct  unbecoming  an  officer, 
and  the  specification  was  that,  on  the  6th  of  November,  1896,  he 
being  a  patrolman  and  on  patrol,  used  insolent  and  indecent  lan- 
guage to  Roundsman  Bailey,  who  was  his  superior  officer.  The 
language  it  is  not  necessary  to  repeat ;  but  if  such  language  was 
used,  it  was,  undoubtedly,  a  sufficient  reason  for  the  dismissal  of  the 
relator.  The  question,  then,  is  whether,  upon  all  the  evidence,  we 
must  say  that  the  commissioners  made  a  mistake  in  concluding  that 
the  language  was  used. 

The  undisputed  facts  are  that,  on  the  night  in  question,  the  relator 
was  on  patrol.     The  roundsman,  Bailey,  while  making  his  rounds, 
discovered  the  relator  in  conversation  with  two  citizens  in  front  of 
a  saloon.     Just  how  long  he  was  there  is  in  dispute.     The  rounds- 
man says  that  it  was  from  eleven-thirty-one  to  eleven-forty-five.    The 
defendant  and  his  witnesses  make  the  time  somewhat  shorter,  but  no 
one  of  them  is  able  to  specify  precisely  how  long  it  was.     It  is  con- 
ceded, however,  that  he  was  there.     After  the  roundsman  had  seen 
him  at  this  point  "  loitering,"  as  he  calls  it,  one  of  the  men  with 
whom  he  waB  talking  went  into  the  saloon  and  brought  out  some- 
thing in  a  glass,  which  he  gave  to  the  patrolman,  who  drank  it  and 
started  off.     The  roundsman  thereupon  started  toward  the  relator, 
and  the  relator  walked  away.     He  was  called  back  by  the  roundsman, 
who  accused  him  of  loitering  there  fourteen  minutes  in  conversa- 
tion with  two  citizens,  and  having  a  drink  brought  out  to  him.    The 
patrolman  stated  that  he  drank  nothing  but  water  or  seltzer,  and  that 
he  was  talking  with  the  citizens  about  two  suspicious  characters  to 
whom  they  had  called  his  attention.  ■  There  was  some  considerable 
conversation  in  regard  to  the  drinking,  whereupon  the  roundsman 
accused  the  patrolman  of  being  drunk,  and  ordered  him  to  the  sta- 
tion house.     On  the  way  to  the  station  house  there  wiis  some  conver- 
sation between  them,  in  the  course  of  which  the  roundsman  insists 
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that  the  words  complained  of  were  used.  This,  however,  is  denied 
by  the  relator,  and  the  question  is  whether  the  commissioners  erred 
in  believing  the  roundsman.  lie  testified  that  on  the  way  to  the  sta- 
tion house  the  patrolman  was  excited  and  angry,  and  expostulated 
against  being  put  under  arrest,  and,  so  far  as  the  fact  that  he  expostu- 
lated, and  that  he  resented  his  arrest  and  complained  of  it  as  unjust, 
the  roundsman  is  clearly  corroborated  by  all  the  witnesses.  He  tes- 
tifies that  on  the  way  to  the  station  house  and  in  the  course  of  his 
complaints  he  used  the  words  complained  of.  This  is  denied  by  the 
patrolman,  who  says  that  he  had  a  conversation  with  the  roundsman 
while  they  stood  at  the  corner,  but  lie  does  not  pretend  to  give  one 
word  that  was  said  between  them  from  the  time  they  started  to  the 
station  house  until  they  arrived  there,  and  there  is  nothing  in  his 
testimony  from  which  it  could  be  inferred  that  anything  was  said 
between  them.  Although  he  does  not  deny  having  conversation  on 
the  road  to  the  station  house,  he  carefully  refrained  from  giving  one 
word  of  it  or  telling  anything  about  it.  This  was  the  state  of  the 
evidence  as  between  the  two  parties  most  interested  in  the  transac- 
tion. It  is  claimed  by  tlie  patrolman  that  he  is  corroborated  by  the 
testimony  of  three  witnesses  who  followed  him  to  the  station  house, 
two  of  whom  were  present  at  the  time  he  was  put  under  arrest. 
Tliese  three  witnesses  testify  substantially  that  the  convei*sation  at 
the  corner  was  that  the  roundsman  accused  the  relator  of  being 
drunk  ;  that  the  patrolman  denied  it,  and  stated  that  he  drank  noth- 
ing but  seltzer,  w^hich  was  brought  to  him  by  one  of  the  witnesses, 
who  corroborates  him  in  that  regard,  but  that  nevertheless  the  rounds- 
man accused  liim  of  being  drunk  and  ordered  him  to  go  to  the  station 
house,  which  he  and  the  roundsman  proceeded  to  do.  The  witnesses 
testified  that  they  followed  behind.  They  say  that  they  were  close 
enough  to  hear  all  that  was  said  by  the  patrolman  to  the  effect  that 
he  was  sober  and  ought  not  to  have  been  arrested,  but  they  do  not 
pretend  to  testify  explicitly  and  directly  to  all  that  was  said.  They 
simply  speak  of  the  subjects  upon  which  the  patrolman  was  talk- 
ing to  tlie  roundsman.  It  is  evident  that,  so  far  as  the  fact  of 
the  conversation  is  concerned,  their  testimony  corroborates  the 
roundsman,  and  does  not  corroborate  the  relator,  who  says  noth- 
ing about  having  any  conversation  on  the  way  to  the  station  house. 
The  weight  to  be  given  to  their  testimony,  and  whether  it  should 
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be  accepted  as  contradicting  that  of  Bailey,  depends  on  the  ques- 
tion whether  or  not  they  heard  all  that  was  said.  They  testified 
that  they  were  near  enough  to  do  so,  and  Flock  says  that  he  was 
within  hearing  the  whole  time  and  he  testifies  that  no  such  language 
was  used  as  that  stated  by  the  roundsman.  Mulcahy,  the  other  witness 
who  was  present  talking  with  the  two  men  and  who  followed  them 
to  the  station  house,  said  that  he  was  near  enough  to  hear,  but  that  he 
heard  nothing  of  the  sort  and  tliat  the  relator  did  not  use  any  such 
language.  The  other  witness,  Mulvey,  testifies  to  substantially  the 
same  thing.  That  testimony  is  entirely  negative  in  its  nature.  It 
is  quite  evident  that  there  was  conversation  between  these  two  men 
on  the  way  to  the  station  house.  It  is  equally  evident  that  each 
man  was  somewhat  excited  and  that  the  relator  particularly  strongly 
resented  his  arrest  and  the  charge  of  drunkenness  made  against  him. 
It  is  quite  clear,  too,  that  he  found  fault  with  the  roundsman  for 
arresting  him.  So  much  is  necessarily  to  be  inferred  from  the  tes- 
timony of  these  witnesses  who  are  said  to  be  disinterested.  But  it  is 
remarkable  that  while  they  concede  so  much  they  are  utterly  unable 
to  give  more  than  the  idea  which  was  conveyed,  and  they  say  noth- 
ing about  the  substance  of  the  words  in  which  it  was  conveyed.  In 
fact,  only  one  of  them  attempts  to  state  any  words  at  all.  It  is 
impossible  to  regard  that  testimony  as  corroborating  fully  the  story 
of  the  patrolman  unless  one  is  prepared  to  accuse  the  roundsman  of 
rank  perjury.  But  no  foundation  is  laid  for  anything  of  that  kind. 
It  is  said  that  it  is  undoubtedly  true  that,  on  arriving  at  the  station 
house,  he  preferred  a  charge  of  drunkenness  against  the  relator  and 
that  he  had  accused  him  of  drinking  rum  in  front  of  the  saloon. 
This  last  charge  was  a  very  natural  one  and  one  whicli,  under  the 
circumstances,  he  was  justified  in  making.  When  a  policeman  is 
seen  in  front  of  a  saloon  and  a  drink  is  brought  out  to  him  which 
he  tosses  off,  any  one  seeing  it  has  a  right  to  infer  that  he  is  drink- 
ing something  besides  water.  Whether  he  shall  believe  the  policeman 
when  he  says  that  he  drinks  nothing  else,  is  a  matter  which  nmst 
be  determined  by  the  character  of  the  man  who  makes  the  state- 
ment and  all  the  surrounding  circumstances.  Tlie  roundsman  was- 
perfectly  justified  in  believing  that  the  drink  which  was  taken  was 
something  else  than  water ;  and,  acting  upon  that  belief,  he  was  per- 
fectly justified  in  saying  to  the  patrolman  what  he  did  say  when  he 
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first  accosted  him.  It  is  clear,  however,  that  the  patrolman  was  not 
intoxicated,  and  so  far  as  the  making  of  that  charge  was  concerned 
it  was  a  mistake  at  least.  It  was  claimed  by  the  relator  that  the 
roundsman  having  made  tliat  charge  against  him  was  incensed  at  his 
failure  to  substantiate  it,  and  for  that  reason  made  the  subsequent 
charge  for  which  the  relator  was  dismissed.  But  there  is  nothing 
to  establish  that  except  the  fact  that  one  charge  was  made  after  the 
other.  The  charge  of  drunkenness  is  a  more  serious  one  than  that 
of  using  a])usive  language,  and  it  might  well  have  been  thought  by 
the  roundsman  that,  having  made  one  charge,  there  was  no  necessity 
of  making  the  otlier.  The  fact  that  he  did  not  make  both  charges 
at  once  is  fairly  to  be  considered  in  weighing  his  testimony,  but 
it  is  not,  to  my  mind,  a  matter  of  any  great  moment,  and  certainly 
it  is  not  to  be  inferred  from  anything  that  is  made  to  appear  in  this 
case  that,  in  making  either  charge,  he  was  actuated  by  any  ill-feeling 
towards  the  patrolman  or  by  any  desire  to  do  anything  more  than 
his  duty.  If  the  case  were  one  tried  before  a  jury  it  is  quite  clear 
that  the  court  would  have  been  compelled  to  submit  the  truth  of 
the  charge  to  their  determination;  and,  having  in  view  all  the 
corroborating  circumstances,  I  do  not  think  the  court  would  be 
justified  in  setting  aside  a  verdict  based  upon  a  belief  in  the  truth 
of  the  testimony  of  the  roundsman.  For  these  reasons,  and  applying 
the  rule,  well  settled  in  these  cases,  I  cannot  say  that  the  conclusion 
reached  by  the  commissioners  was  wrong,  and,  therefore,  their 
action  should  be  affirmed,  and  the  writ  dismissed. 

Patterson,  J.,  concurred. 

Proceedings  annulled  and  relator  reinstated,  with  costs. 
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The  Mayor,  Aldermen  and  Commonalty  of  the  City  of  New 
York,  Plaintiff,  v.  Amelia  Gorman,  as  Executrix,  etc.,  of  John 
J.  Gorman,  Deceased,  and  Others,  Defendants. 

Sheriff  of  New  York —  liability  of  his  executrix  and  sureties  for  fees  not  paid  over 
under  chapter  528  of  1%W^  —  comtitutionality  of  that  act — estoppel  to  deny  its 
ttilidity — fonn  of  a  bond  "under  this  statute —  the  city  may  sue  upon  it  — plea  of 
plene  administravit  —  right  of  a  claimant  to  put  his  claim  in  judgment. 

Chapter  523  of  the  Laws  of  1890,  entitled  "An  act  in  relation  to  the  office  of 
sheriff  of  the  city  and  county  of  New  York,"  providing  for  the  compensation, 
by  salaries  and  fees,  of  the  sheriff  and  of  his  subordinates,  fairly  embraces 
within  its  subject  and  title  all  matters  legitimately  and  naturally  connected 
with  the  administration  of  that  office  in  its  entirety,  and  the  powers,  duties  and 
emoluments  of  its  administrators,  and,  hence,  is  not  a  violation  of  section  16 
of  article  3  of  the  then  existing  Constitution  of  1846,  as  being  a  local  bill 
embracing  more  than  one  subject,  or  embracing  subjects  not  expressed  in  its 
title;  nor  does  it,  in  providing  for  the  compensation  of  the  sheriff  and  his  sub- 
ordinates, appropriate,  in  the  sense  of  the  Constitution,  "  the  public  moneys  or 
property  for  local  or  private  purposes; "  nor  does  it  create  a  tax. 

The  executrix  of  a  sheriff  who  went  into  office,  received  his  statutory  salary,  paid 
over  a  part  of  the  fees  received  by  him  to  the  comptroller  of  the  city  of  New 
York,  and  received  back  one-half  of  such  fees,  under  chapter  523  of  the  Laws 
of  1890,  is  estopped  from  claiming,  in  defense  of  an  action  brought  by  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York  to  recover  a  balance 
of  moneys  still  due  the  city  from  him  under  liiat  act,  that  it  is  unconstitutional; 
nor  can  she  interpose  a  counterclaim  for  all  the  moneys  which  her  testator  had 
thus  paid  to  the  city. 

In  this  respect  the  sheriff,  the  sureties  upon  his  official  bond  and  the  legal  repre- 
sentatives of  each  of  them  are  simikrly  situated. 

An  official  bond  given  by  a  sheriff,  who  took  office  on  the  day  when  the  act 
(Chap.  523  of  the  Laws  of  1890)  went  into  effect,  was  considered  to  have  been 
properly  drawn  under  that  act  and  not  under  the  statutes  as  they  existed  before 
its  passage;  and  although  in  form  running  to  the  People  of  the  county  of  New 
York,  it  was  held  that  it  might,  without  any  leave  being  first  obtained  to  sue 
thereon,  be.  in  a  proper  case,  sued  upon  by  the  mayor,  aldermen  and  common- 
alty of  the  city  of  New  York  to  recover  fees  which  the  sheriff  had  failed  to  pay 
over. 

In  such  an  action  it  is  not  a  defense  to  the  executors  of  a  surety  that,  although 
they  duly  advertised  for  claims  against  their  testator,  the  claim  in  question 
was  not  presented  "  within  six  months  "  after  the  first  publication  of  the  notice 
authorized  by  section  2718  of  the  Code  of  Civil  Procedure,  and  that  they  have 
paid  out  all  the  assets  of  the  estate  which  have  come  into  their  hunds;  the 
statute  merely  relieves  them  from  any  liability  for  assets  which  they,  after  the 
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time  for  publication  had  expiretl,  have  legally  distributed;  it  does  not  prevent 
a  claimant  against  the  estate  from  liquidating  his  claim  by  putting  the  same  in 
judgment. 

Submission  ot  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Tlie  plaintiff  seeks  a  judgment  against  the  executrix  of  former 
Sheriff  (xorman  and  the  sureties  upon  the  latter's  oiKcial  bond,  for 
the  sum  of  $5,388.88,  being  moneys  received  by  Mr.  Gorman,  as 
sheriflF,  which  ho  did  not  account  for  or  pay  into  the  treasury  of  the 
city.  Two  of  tlie  sureties,  Messrs.  McQuade  and  Plunkett,  are 
alive  and  are  sued  individually.  The  other  surety,  Erastus  Crawford, 
is  dead  and  his  executors  are  sued  as  such. 

Several  defenses  are  interposed  to  the  claim,  the  principal  one 
being  that  the  act  of  1890  (Chap.  523),  under  which  the  liability  was 
created,  is  unconstitutional.  This  defense  is  set  up  by  the  executrix 
of  Mr.  Gorman  and  also  by  the  legal  representatives  of  the  surety 
Crawford.  As  a  sequence  to  this  defense,  the  executrix  of  Gorman 
sets  up  a  counterclaim  against  the  city  for  the  sum  of  $160,684.43, 
being  the  city's  share  of  the  moneys  paid  over  to  it  by  Gorman  dur- 
ing his  term  of  office.  She  also  asks,  in  case  the  court  shall  hold  the 
act  of  1890  10  be  constitutional,  that  the  sum  to  which  the  sheriff 
would  still  be  entitled,  had  he  paid  over  the  entire  gross  sum  received 
by  him,  be  deducted  from  the  amount  claimed  herein  by  the  plain- 
tiff, and  judgment  be  rendered  against  her  only  for  the  balance. 
The  sureties,  McQuade  and  Plunkett,  defend  upon  several  grounds, 
the  principal  one  being  that  the  obligee  named  in  the  bond  should 
have  been  The  People  of  the  State  —  accordins^  to  the  law  prior  to 
the  act  of  1890  —  and  not  The  People  of  the  City  and  County  of  New 
York  —  as  provided  in  that  act.  They  also  make  the  further  defense 
that,  even  if  the  proper  obligee  is  named  in  the  bond,  the  action  can- 
not be  maintained  by  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York. 

The  representatives  of  the  surety  Crawford  claim,  further,  that 
they  are  not  liable,  because,  having  duly  advertised  for  claims  against 
tlieir  decedent  more  than  six  months  prior  to  the  commencement  of 
this  action,  the  plaintiff  failed  to  present  its  claim  to  them  within 
this  statutory  period.  They  aver  that,  since  then,  they  have  fully 
administered  all  the  "  goods,  chattels  and  property  which  were  of '' 
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their  testator  at  the  time  of  his  death,  and  that  when  this  action  vas 
commenced  they  had  no  assets  or  money  of  the  deceased,  having 
paid  out  all  such  assets  and  money  in  satisfaction  of  lawful  claims 
and  legacies.  Other  minor  points  were  made,  but  they  were  either 
withdrawn  upon  the  argument  —  e.  ^.,  the  point  that  the  bond  only 
ran  for  one  year  —  or  else  they  were  subsidiary  to  the  claims  already 
specified.     They  need  not  be  here  specifically  referred  to. 

Chiae  Mdlen^  for  the  plaintiff. 

A.  C.  Shenstone,  for  the  executrix  of  Gorman. 

John  G.  If.  Meyers,  for  the  sureties  Plunkett  and  McQuade. 

Jdoob  Fromme,  for  the  executor  of  the  surety  Crawford. 

Barrett,  J. : 

The  questions  here  presented  are  more  numerous  than  important. 
The  main  question,  namely,  the  constitutionality  of  the  act  of  1890 
may  be  briefly  disposed  of.  The  claim  made  by  the  defendants  is 
that  this  act  violated  section  16  of  article  3  of  the  then  existing 
Constitution,  in  that  it  was  a  local  bill  and  embraced  more  than  one 
subject,  and  that  the  subjects  embraced  in  it  are  not  expressed  in  its 
title.  This  claim  is  without  merit.  There  is  but  one  subject  embraced 
in  this  act  and  that  subject  is  plainly  expressed  in  its  title. 

The  subject  is  the  office  of  sheriff  of  the  city  and  county  of  New 
York,  and  the  title  is,  "  An  act  in  relation  to  the  office  of  sheriff  of 
the  city  and  county  of  New  York."  What  might  reasonably  be 
expected  of  an  act  relating  to  such  an  office  ?  Clearly,  provisions 
regulating  its  administration,  and  the  powers,  duties  and  emoluments 
of  its  administrators.  One  would  hardly  look  exclusively  for  mere 
matters  of  detail  in  an  act  thus  entitled.  It  is  the  office  in  its 
entirety  which  is  referred  to ;  and  all  matters  legitimately  and  natu- 
rally within  the  official  scope  may  fairly  be  said  to  be  embraced 
within  both  subject  and  title.  The  act  in  question  is  within  the 
principle  stated  in  such  cases  as  The  People  v.  Briggs  (50  N.  Y. 
553) ;  Sweet  v.  City  of  Syracuse  (129  id.  316) ;  People  v.  Bdokns 
(11  App.  Div.  147;  affd.  in  Court  of  Appeals,  153  N.  Y.  686),  and 
Astor  V.  Arcade  By.  Co.  (113  id.  93). 
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What  was  here  contemplated  was  a  new  system  of  management 
and  administration  in  the  sheriff's  office  of  this  county.  Fixed 
salaries  were  given  to  the  sheriff  and  his  deputies  instead  of  fees. 
Minute  provisions  were  made  for  the  effective  working  of  the  new 
system.  The  act  wtis  passed  in  June,  1890,  and  was  to  take  effect 
upon  the  first  day  of  the  following  January,  the  intention  being  not 
to  interfere  with  the  then  present  sheriff,  whose  term  of  office  was 
about  to  expire,  but  to  apply  the  new  system  to  the  sheriff  who 
should  be  elected  in  the  interim.  Mr.  Gorman  was  so  elected 
sheriff  in  November,  1890,  and  he  accordingly  took  office,  under  the 
act,  upon  the  1st  day  of  January,  1891.  He  served  out  his  statutory 
term,  and  administered  the  office  throughout  under  this  act.  He 
received  his  salary  from  time  to  time  throughout  his  term,  and  paid 
over  to  the  comptroller  for  the  city  upwards  of  $200,000  of  the  fees 
of  the  office.  He  also  received  from  the  comptroller  one-half  of 
the  fees  which  he  so  paid  over.  He  died  in  May,  1895.  And  now 
his  executrix  makes  the  extraordinary  claim  that  the  act  under 
which  her  decedent  administered  his  office,  received  his  statutory 
salary,  paid  over  the  fees  to  the  comptroller  and  received  back  one- 
half  of  them,  was  unconstitutional ;  and  that  as  a  legal  consequence 
she  not  only  can  retain  the  fees  which  were  not  turned  into  the  city 
treasury,  but  can  actually  recover  back  from  the  city  all  those  that 
were. 

Even  if  the  act  were  invalid,  neither  the  officer,  nor  his  sureties, 
nor  his  or  their  representatives,  would,  under  such  circumstances, 
be  permitted  to  plead  its  invalidity.  Having  received  the  moneys 
in  question  under  the  act,  the  officer  would  be  estopped  from  claim- 
ing its  unconstitutionality  in  order  that  he  might  retain  them.  He 
certainly  could  not  enjoy  the  benefits  of  the  act  and  plead  invalidity 
as  to  the  duties.  There  is  no  case  directly  in  point,  doubtless 
because  no  public  officer  has  ever  ventured  to  make  such  a  claim. 
But  the  rule  laid  down  in  Sujyervisors  v.  Allen  (99  N.  Y.  532) 
points  with  sufficient  emphasis  to  the  governing  principle.  There 
it  was  said  that  a  defendant,  who  had  received  funds  by  virtue  of 
an  act  which  directed  that  they  should  be  allowed  to  him  for  the 
benefit  of  his  county,  could  not  set  up  the  invalidity  of  the  act 
under  which  he  received  the  money  and  on  that  ground  claim  to 
retain  it  for  himself   as   against  the  party  for  whose  benefit  he 
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received  it.  This,  as  Judge  Rapallo  said,  is  "  fundamental."  (See, 
also,  People  v.  Murray^  5  Hill,  468;  People  v.  Mead^  36  N.  T. 
224 ;  First  NaL  Bank  v.  Wheeler^  72  id.  201 ;  Ross  v.  Curtisa,  31 
id.  606;  Buck  v.  City  of  Eureka,  30  L.  R.  A.  409.) 

The  sureties  Plunkett  and  McQuade  do  not  take  this  constitu- 
tional objection.  The  executors  of  Crawford  do ;  but  they  stand 
in  this  regard  in  the  shoes  of  their  principal.  If  he  cannot  ques- 
tion the  act,  they  cannot.     If  he  is  liable,  they  are. 

This  latter  consideration  renders  it  unnecessary  to  consider  the 
other  points  made  against  the  constitutionality  of  the  act.  Indeed, 
it  was  not  necessary,  for  the  same  reason,  to  consider  even  the  point 
which  lias  been  discussed.  We  may  say,  however,  that  there  is 
nothing  in  these  subsidiary  attacks  upon  the  act. 

Some  of  them  are  answered  by  the  statement  of  facts  in  the 
agreed  ease,  others  by  the  settled  rules  of  law.  For  example,  the 
act  appropriates  no  money  for  local  purposes  in  the  constitutional 
sense.  The  Constitution  was  directed  to  the  appropriation  for  local 
purposes  of  pvhlic  moiieys,  that  is,  moneys  of  the  State.  {Super- 
visors V.  Alle7ij  supra,)  But  there  was  here  no  appropriation  of 
any  moneys,  State  or  local.  There  was  simply  a  provision  for  the 
compensation  of  the  sheriff  and  his  subordinates,  with  appropriate 
machinery  to  provide  the  means. 

Xor  does  the  act  create  a  tax.  Article  3,  section  20,  of  the  Constitu- 
tion (prior  to  1894)  applied  only  to  a  general  tax.  {Jones  v.  Chamier- 
lain,  109  K.  Y.  100 ;  JIatter  of  McPherson,  104  id.  319.)  But  this 
act,  as  was  said  of  the  act  under  consideration  in  Darlington  v.  The 
Mayor  (31  N.  Y.  186),  "  does  not  impose  a  tax  of  any  kind,  either 
State  or  municipal.  Its  provisions  may,  and  no  doubt  will,  lead  to 
the  necessity  of  local  taxation ;  and  the  same  thing  may  be  said  of 
every  act  of  legislation  under  which  an  expenditure  for  general  or 
local  purposes  may  in  any  contingency  be  required." 

It  is  also  contended  that  the  bond  should  have  been  in  the  form 
required  by  the  law  which  was  in  force  prior  to  the  passage  of  the 
act  of  1890.  That,  however,  was  not  contemplated  by  the  act  in 
question.  The  plain  intention  of  the  act  of  1890  was  that  the 
sheriff  elected  in  the  fall  of  that  year  should  give  the  bond  pro- 
vided for  in  that  act.  That  bond  related,  and  was  specially  adapted, 
to  the  new  system.     It  was  required  to  be  given  before  any  sheriff, 
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succeeding  the  sheriff  then  in  office,  should  enter  upon  the  duties  of 
his  office.  (§  7.)  But  the  defendants  argue  tliat  this  very  section 
(7)  did  not  take  effect  until  the  Ist  day  of  January,  1891,  for 
the  reason  that  it  is  not  embraced  in  the  exceptions  specified  in  sec- 
tion 24.  This  latter  section  reads  as  follows  :  "  This  act  shall  take 
effect  on  the  first  day  of  January,  eighteen  hundred  and  ninety-one, 
except  sections  twenty-one  and  twenty-two  thereof^  which  shall  take 
effect  immediately." 

When  we  look  through  the  act,  however,  we  find  that  other  sec- 
tions as  well  as  sections  21  and  22  are  excepted,  not  in  express  terms, 
but  by  necessary  implieation,  e,  g,^  section  11,  which  requires  tlie 
then  present  sheriff,  "  at  least  thirty  days  prior  to  November  1, 
1890,"  to  send  to  the  board  of  estimate  and  apportionment  an  esti- 
mate in  writing  of  the  amount  of  expenditures  required  in  the  office 
of  sheriff  for  the  ensuing  year  (1891).  Thus  the  11th  section  was 
clearly  excepted.  And  so  necessarily  was  the  7th  section,  providing 
for  the  bond  to  be  given  before  the  succeeding  sheriff  should  enter 
upon  the  duties  of  his  office  on  the  Ist  day  of  January,  1891.  It  is 
quite  clear  that  what  was  meant  by  the  phrase  (in  §  24),  "  This 
act  shall  take  effect,"  etc.,  was  that  the  new  system  in  its  essential 
features  should  take  effect  on  the  Ist  day  of  January,  1891.  It 
was  not  intended  to  postpone  until  that  date  all  the  details  essential 
to  the  proper  inauguration  of  the  system.  At  all  events,  the  bond 
was  given  before  Mr.  Gorman  entered  upon  the  performance  of  his 
duties,  and  that  was  sufficient  to  give  it  validity  as  his  official  bond. 

The  point  is  also  taken  that,  as  the  bond  ran  to  the  People  of  the 
county  of  New  York,  an  action  thereon  cannot  be  maintained  by 
the  corporate  body.  There  is  nothing  in  this  point.  The  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York  was  the  legal 
entity  which  represented  the  People  of  the  county.  As  such,  the 
bond  in  legal  effect  ran  to  it.  It  is  certainly  the  real,  as  it  is  doubt- 
less the  only,  party  in  interest.  The  government  of  both  city  and 
county  was  vested  in  the  corporate  body,  and  the  act  itself  (§  1 8) 
declares  that  the  fees  received  by  the  sheriff  i\\Qv&wx\Aer  helong  to 
and  are  for  the  benefit  of  the  city  and  county^  and  that  for  failure 
to  pay  over  such  fees  to  the  comptroller,  the  sheriff  shall  be  liable 
to  the  said  city  and  county  in  a  civil  action.  Thus,  the  act  itself 
treats  "  the  People  of  the  county  of  New  York  "  and  "  the  city  and 
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county  of  New  York  "  as  synonymous.  We  think  it  is  entirely  clear 
that  the  People  of  the  county  are  required  to  be  named  in  the  bond 
as  obligee  simply  because  they  are  the  ultimate  beneficiaries,  and 
that  the  real  obUgee  is  the  concrete  legal  body  which  governmen- 
tally  represents  the  general  constituency.  There  was,  therefore,  no 
necessity  for  the  plaintiff  to  obtain  leave  to  sue  upon  the  bond.  It 
was  not  the  assignee  of  the  bond  or  the  successor  of  the  obligee, 
but  rather  the  obligee  itself,  both  in  law  and  i-n  fact. 

The  remaining  question  is  as  to  the  liabiHty  of  the  executors  of 
the  surety  Crawford. 

The  Code  of  Civil  Procedure  (§  2718)  provides  that,  if  "  a  suit  be 
brought  on  a  claim  which  is  not  presented  to  the  executor  or  admin- 
istrator within  six  months  from  the  first  publication  "  of  the  statu- 
tory notice  (previously  provided  for),  the  executor  or  administrator 
"  shall  not  be  chargeable  for  any  assets  or  moneys  that  he  may  have 
paid  in  satisfaction  of  any  lawful  claims,  or  of  any  legacies,  or  in 
making  distribution  to  the  next  of  kin  before  such  suit  was  com- 
menced." The  executors  of  the  surety  Crawford  here  show  that 
they  have  paid  out  all  the  assets  and  moneys  which  came  to  them 
from  the  decedent  in  satisfaction  of  lawful  claims  and  legacies,  and 
in  making  the  distribution  authorized  by  the  statute.  Their  conten- 
tion is  that  thus  they  have  become  exempt  from  liability  in  this  case. 
"We  think  they  misapprehend  the  meaning  of  the  section.  When  it 
says  that  they  shall  not  he  chargeable  for  any  such  assets  or  moneys 
thus  distributed,  it  means  that  they  shall  not  be  so  chargeable  as 
executors,  nor  required  to  account  to  the  plaintiff  therefor.  It  does 
not  mean  that  the  debt  against  the  estate  shall  not  be  liquidated  by 
a  formal  judgment.  The  only  Statute  of  Limitations  as  against 
such  original  debt  or  obligation  is  that  provided  for  in  section  1822 
of  the  Code,  That  section  provides  in  substance  that  where  an 
executor  or  administrator  disputes  or  rejects  a  claim  which  h pre- 
sented to  hhn^  the  claimant  must  commence  an  action  for  the  recov- 
ery thereof  within  six  months  after  the  dispute  or  rejection,  or,  if  no 
part  of  the  debt  is  then  due,  within  six  months  after  a  part  thereof 
becomes  due. 

The  old  common-law  pleas  of  ^>Ze;i6  administraxHt  and  plene 
adjninisti'avit praeter  wQiTQ  substantially  al)olished  by  the  Revised 
Statutes      Section  2718  of   the  present  Code  was  taken  in   part 
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from  the  Revised  Statutes.  (2  R.  S.  89,  §  39.)  This  latter  section, 
however,  provided  that  in  an  action  brought  upon  a  claim  v^hich 
should  not  have  been  presented  to  the  executor  or  administrator  the 
latter  might  prove  the  statutory  notice  as  to  publication  for  claims 
and  subsequent  distribution  "  in  sxipport  of  his  plea  of  having 
administered  the  estate  of  the  deceased^  The  section  which  imme- 
diately followed  (§  40)  also  provided  that  in  such  an  action  the 
plaintiff  should  "  be  entitled  to  recover  only  to  the  amount  of  such 
assets  as  shall  have  been  in  the  hands  of  such  executor  or  adminis- 
trator at  the  time  of  the  commencement  of  the  suit,  or  he  may  take 
judgment  for  the  amount  of  his  claim,  or  any  part  thereof,  to  be 
levied  and  collected  of  assets  which  shall  thereafter  come  into  the 
hands  of  such  executor  or  administrator."  Even  under  these  sec- 
tions of  the  Revised  Statutes  it  was  held  that  thQ  plea  of  plene 
admin  istravit  was  no  longer  a  good  plea  or  a  bar  to  a  recovery^ 
{Parker^s  Exrs,  v.  Gainer^ s  Admr,^  17  Wend.  559  ;  Allen  v. 
Bishop^s  Exrs,^  25  id.  414.)  Chief  Justice  Nelson,  in  the  latter 
case,  referring  to  these  sections  of  the  Revised  Statutes,  made  the 
following  pertinent  observations :  "  There  are  some  sections  in  the 
Revised  Statutes  which  it  is  impossible  to  reconcile  with  the  general 
system  prescribed  in  resi>ect  to  the  settlement  of  estates  of  deceased 
persons.  The  system  itself  does  not  seem  to  have  been  fully  com- 
prehended by  its  authors.  A  jrro  rata  distribution  among  the  cred- 
itors of  a  class,  in  case  of  deficit  in  the  assets,  is  a  fundamental  prin- 
ciple, for  the  enforcement  of  which  abundant  provision  has  been 
made.  The  whole  fund  is  brought  under  the  control  of  the  surro- 
gate, and  not  a  dollar  can  be  touched  without  his  assent.  Executors 
and  administrators  are  but  trustees  to  settle  the  estate  under  his 
direction  and  control,  agreeably  to  the  principles  of  the  statute. 
Nothing  is  gained  by  obtaining  a  judgment  against  them  beyond  the 
liquidation  of  the  debt.  The  creditor  gets  no  costs,  except  at  the 
discretion  of  the  court,  and  only  \\\^pro  rata  share  on  the  judgment. 
The  result  is  the  same  whether  the  suit  be  defended  or  not.  (18 
Wend.  <o^^  ;  12  id.  542  ;  17  id.  559.)  The  plea  of  pUne  adminis- 
travit^  therefore,  seems  altogether  inappropriate  and  useless.  It  lias 
already  been  lield  in  the  case  last  above  cited  that  the  plea  oi  plene 
a^ministravit  praeter  is  no  longer  a  bar,  notwithstanding  section 
31,  2  R.  S.  29,  which  imports  the  contrary ;  and  I  think  we  are 
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bound  to  say  the  one  in  question  is  not  a  bar,  though  ilie  39^A  section 
seems  to  indicate  otherwise^ 

It  was  clearly  in  view  of  this  incongruous  condition  of  the  law, 
even  under  the  Revised  Statutes,  and  to  harmonize  and  perfect  the 
new  system,  that  the  useless  and  futile  pleas  suggested  in  tlH3se  sec- 
tions 39  and  40  of  the  Revised  Statutes  were  omitted  in  the  Code. 
And  their  omission  must  be  considered  not  only  in  the  light  of  this 
preceding  legislation  and  the  judicial  criticism  thereupon,  but  also 
in  the  light  of  other  sections  of  the  Code  itself.  Thus,  in  section 
1822,  a  Statute  of  Limitations  against  the  original  debt  or  obliga- 
tion of  the  decedent  is  provided  for;  in  section  1824  an  express 
provision  is  to  be  found  that  in  such  an  action  the  existence,  suffi- 
ciency or  want  of  assets  shall  not  be  pleaded  by  either  party,  and  in 
section  1825  that  no  execution  shall  be  issued  upon  a  judgment 
against  an  executor  or  administrator,  in  his  representative  capacity, 
until  an  order  permitting  it  to  be  issued  has  been  made  by  the  sur- 
rogate from  whose  court  the  letters  were  issued.  In  addition,  sec- 
tions 1835  and  1836  deprive  a  plaintiff  who  fails  to  present  his 
claim,  not  of  his  judgment  for  the  debt,  but  simply  of  costs.  And 
further  judgment  in  such  an  action  is  not  evidence  of  assets  in  the 
defendant's  hands.  It  is  apparent,  tlierefore,  that  the  purpose  and 
effect  of  the  provision  of  section  2718,  under  consideration,  are, 
while  permitting  the  claimant  to  liquidate  his  debt  against  the  estate 
without  costs,  to  limit  him  to  sucli  liquidation,  so  that  the  formal 
judgment  shall  not  be  chargeable  upon  any  assets  or  moneys  which 
the  executors  or  administrators  have  lawfully  paid  out  after  the 
expiration  of  the  statutory  period  of  six  months.  Thus,  neitjierthe 
executors  here,  nor  the  estate  which  they  represent,  will  be  preju- 
diced by  this  liquidation  of  the  debt ;  while  the  plaintiff,  though  it 
cannot  charge  the  judgment  upon  the  assets  which  have  been  admin- 
istered, may  proceed,  under  the  statute,  to  obtain  satisfaction  of  the 
judgment  from  the  recipients  of  those  assets. 

We  think,  therefore,  that  the  plaintiff  is  entitled  to  judgment 
against  all  the  defendants  for  the  amount  of  its  claim,  with  costs, 
except  as  to  the  executors  of  Crawford,  to  be  collected  as  against 
the  individual  defendants  by  execution,  etc.,  in  the  usual  manner, 
and  as  against  the  executrix  of  Gorman  and  the  executors  of  Craw- 
ford as  provided  by  law.     We  will  hear  the  parties,  upon  the  settle- 
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ment  of  the  judgment,  as  to  whether  the  sum  which  Sheriff  Gormau 
would  have  been  entitled  to  had  he,  during  his  lifetime,  paid  over 
the  amount  in  controversy  to  the  comptroller,  shall  be  deducted  from 
the  amount  of  the  claim  as  now  liquidated.  The  plaintiff  may  be 
willing  to  avoid  circuity  of  action  and  to  take  judgment  for  the 
proper  balance.  We  see  no  objection  to  tliis  course  if  the  plaintiff 
consents  to  it.  The  plaintiff  is  entitled  to  costs  against  all  the 
defendants  except  the  executors  of  Crawford. 

Van   Brunt,   P.   J.,   Rumsey,   Patterson   and    O'Brien,   JJ., 
concurred. 

Judgment  ordered  for  plaintiff  as  directed  in  opinion,  with  costs. 


Peter  H.  Daly,  Appellant,  v.  The  Central  Railroad  Company 
of  New  Jersey,  Respondent. 

Negligence  —  wTuit  is  a  reasonable  opportunity  to  leave  a  train  is  a  question  for  the 

jury. 

In  an  action  brought  by  a  passenger  on  one  of  the  defendant's  trains,  who,  wak- 
ing up  at  a  terminal  station  after  the  other  passengers  had  left  the  car  and  had 
proceeded  some  80  or  100  feet  from  it,  attempted  to  alight  while  the  train  was 
standing  still,  and  was  thrown  down  and  injured  in  consequence  of  the  train 
being  suddenly  backed,  the  question  whether  the  defendant  was,  under  the 
circumstances,  negligent  in  too  precipitately  backing  the  train,  should  be  sub- 
mitteii  to  the  jury. 

Appeal  by  the  plaintiff,  Peter  H.  Daly,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Xew  York  on  the  2Sth  day  of  June,  1897, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  Xew  York  Trial  Term,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  22d  day  of  September,  1897,  denying 
the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

The  plaintiff  was  a  passenger  upon  one  of  the  defendant's  trains 
which  arrived  in  Jersey  City  on  the  evening  of  the  23d  of  June, 
-1S05.  Ho  was  Jisleep  when  the  train  came  to  a  final  stop.  Waking 
up  then  he  found  that  the  other  passengers  had  left  the  car,  where- 
upon he  at  once   proceeded   to   alight.     The   car  was  then  at  a 
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Standstill.  At  the  moment  he  attempted  to  step  off,  the  train  was 
suddenly  backed  with  what  he  called  a  "  jump  and  jounce  "  and  he 
was  thrown  off  and  injured. 

Gilbert  D.  Lainh^  for  the  appellant. 

George  Holmes^  for  the  respondent. 

Barrett,  J. : 

The  learned  trial  justice  dismissed  the  complaint  on  the  ground 
that  the  plaintiff  was  ^ven  a  reasonable  opportunity  to  alight. 
He  so  ruled  as  matter  of  law.  We  think  this  was  error.  Whether 
the  time  here  given  was  reasonable  was,  under  the  circumstances,  a 
question  of  fact  for  the  jury. 

The  station  in  question  was  terminal.  There  was  consequently 
no  necessity  for  dispatch  as  in  the  case  of  temporary  stoppage  at  a 
way  station.  At  the  terminus  a  passenger  may  reasonably  act  upon 
the  assumption  that  as  the  transit  is  ended  the  train  will  probably 
remain  where  it  is  at  least  for  some  brief  period.  Then,  too,  the 
car  here  was  so  crowded  that  many  persons  had  to  stand  in  the 
ai^le.  It  also  appeared  that  the  otlier  passengers  had  not  pro- 
ceeded more  than  80  or  100  feet  from  the  exit  of  the  car  before  the 
train  was  suddenly  backed.  The  jury  might  properly  have  found 
that  the  defendant's  employees  thus  acted  precipitately.  These 
employees  should  have  considered  the  situation  as  it  wtis.  They 
knew,  or  should  have  known,  that  such  closely-packed  cars  could 
not  be  vacated  in  a  moment.  Upon  the  evidence  the  jury  might 
have  found  that  but  a  few  seconds  elapsed  from  the  time  when  the 
car  stopped  until  it  was  started  back,  and  that  tlie  act  of  the  defend- 
ant's employees  in  starting  it  back  when  and  as  they  did  was 
precipitate  and  negligent. 

There  was  no  question  of  contributory  negligence.  The  train  was 
at  a  standstill  when  the  plaintiff  attempted  to  alight,  and  there  was 
ai>solutely  nothing  in  the  surroundings  from  which  any  sudden 
movement,  either  backward  or  forward,  could  reasonably  have  been 
anticipated. 

Our  conclusion  is  that  the  question  of  the  defendant's  negligence 
in  backing  the  train  at  the  time,  in  the  manner  and  under  the  cir- 
App.  Div.— Vol.  XXYI.        26 
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cumstances  disclosed,  was  one  of  fact,  which  should   have  been 
submitted  to  the  jury. 

The  judgment  and  order  appealed  from  should,  therefore,  be 
reversed,  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
event. 

RuMSEY,  Patterson  and  O'Brien,  JJ.,  concurred ;  Van  Brunt, 
P.  J.,  dissented. 

Juagment  and  order  reversed,  new  trial  granted,  costs  to  appellant 
to  abide  event. 


Franklin   Bien.   Respondent,    v.   Max   Freund  and  Bernhard 
Freund,  Appellants. 

Attachment  —  contract  liability  on  the  undertaking  —  counterclaim  against  the  defend- 
ant in  the  attachment  suit  enforced  against  an  assignee  of  tJie  undertaking  —  it 
must  exist  before  notice  of  an  assignment  of  the  undertaking. 

An  undertaking,  given  upon  the  issuing  of  a  warrant  of  attachment,  creates  a 
contract  liability,  and  in  an  action  brought  upon  such  undertaking  a  counter- 
claim arising  upon  contract  may  be  interposed  by  the  sureties  signing  it. 

In  an  action  brought  upon  the  undertaking  by  an  assignee  thereof,  the  sureties 
are  entitled,  under  section  502  of  the  Code  of  Civil  Procedure,  to  interpose 
against  such  assignee,  as  a  counterclaim,  a  demand  against  the  defendant  in 
the  attachment  suit,  which  they  purchased  before  receiving  notice  of  the 
assignment  of  the  undertaking. 

A  person  who  is  liable  upon  a  contract  obligation,  which  has  been  assigned  to  a 
third  party,  may  protect  himself  against  such  obligation  in  the  hands  of  the 
assignee  by  the  purchase  of  a  cause  of  action  against  the  original  creditor  at 
any  time  before  notice  of  the  assignment. 

Appeal  by  tlie  defendants,  INEax  Freund  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Xew  York  on  the  8tli  day  of 
October,  1897,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  tlie  12th  day  of  Octol)er,  1897, 
denying  the  defendants'  motion  for  a  new  trial  made  upon  the 
minutes. 

Maurice  Sichel^  for  the  appellants. 

FraiiM'ni  Bien^  respondent,  in  person. 
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RuMSEY,  J. : 

The  defendants,  as  sureties  for  certain  persons  wlio  were  about  to 
sue  out  a  warrant  of  attachment  against  one  Buchner,  executed  the 
usual  undertaking  upon  attachment,  which  was  delivered  to  Buchner 
at  the  time  of  the  execution  of  the  warrant.  The  attachment 
having  been  vacated,  tlie  plaintiff,  to  whom  the  undertaking  and  the 
right  of  action  thereon  had  been  assigned,  brought  this  action  to 
recover  the  damages  suffered  by. Buchner  by  reason  of  the  attach- 
ment. The  defendants  sought  to  set  off  against  this  cause  of  action 
a  counterclaim,  which  will  be  more  particularly  referred  to  hereafter; 
but  they  were  not  permitted  to  do  so  for  the  reason  that  the  action 
upon  the  undertaking  was  held  not  to  be  an  action  upon  contract, 
and  for  that  reason  it  was  determined  by  the  learned  court  that  a 
counterclaim  upon  contract  could  not  be  set  off  against  it. 

The  fii'st  question  presented  upon  this  appeal,  therefore,  is  as  to 
the  nature  of  the  obligation  assumed  by  the  defendants  when  they 
executed  the  undertaking  upon  the  attachment.  It  was  a  voluntary 
agreement  upon  their  part  by  which  they  assumed  a  liability  to  the 
effect  that  the  plaintiffs  in  the  attachment  suit  would  pay  all  the 
costs  which  might  be  awarded  to  the  defendant  therein  and  the 
damages  which  he  might  sustain  on  account  of  the  attachment.  By 
reason  of  this  undertaking  on  their  part  the  law  implied  an  agree- 
ment that  they  would  pay  these  costs  and  damages  if  the  plaintiffs 
in  the  original  action  did  not  do  so.  This  undertaking,  to  be  sure, 
did  not  run  in  terms  to  any  particular  person  ;  but  it  was  given  to 
the  defendant  in  that  action,  and  it  was  understood  at  the  time  of 
its  execution  that  it  would  be  given  to  him  and  that  it  was  for  his 
benefit,  and  the  agreement  necessarily  to  be  implied  from  it  was  tliat 
the  defendants  in  tiiis  action  would  pay  to  him  such  costs  and  damages. 
Such  an  agreement  is,  in  all  its  essential  elements,  a  contract ;  and 
upon  no  other  theory  can  any  liability  upon  the  part  of  the  defend- 
ants who  executed  the  undertaking  be  sustained.  To  make  a  con- 
tract it  is  not  necessary  that  there  should  be  an  express  promise ; 
nor  is  it  necessary  that  any  particular  person  should  be  stated  as  the 
one  to  whom  the  promise  is  implied.  It  is  sufficient  if  the  circum- 
stances are  such  that  the  law  creates  a  duty  on  the  part  of  the  one 
sought  to  be  charged  to  pay  money  or  to  do  any  other  act  —  as  to 
pay  the  amount  of  a  judgment  against  him,  or  on  the  part  of  one 


Digitized  by  VjOOQIC 


204  BIEN  V.  FREUND. 


First  Department,  February  Term,  1898.  [Vol.  26. 

who  has  converted  the  property  of  another  to  pay  the  owner  the 
value  of  the  property  if  he  chooses  to  waive  the  tort ;  or  where  one 
has,  by  fraud,  obtained  possession  of  the  property  or  money  of 
another  to  pay  it  back  if  the  one  whose  property  ha^s  been  taken 
sees  fit  to  regard  the  transaction  as  a  contract  and  not  insist  upon  it 
as  a  tort.  {Taylor  v.  Hoot,  4  Abb.  Ct.  App.  Dec.  382 ;  Coit  v. 
SUwart,  50  N.  Y.  17  ;  Rothschild  v.  Mack,  115  id.  1 ;  A7idrew8  v. 
Artisari^  Bank,  26  id.  298.) 

In  the  cases  cited  above  the  action  was  based  upon  one  of  the  con- 
ditions just  referred  to ;  but  in  each  case  it  was  held  to  be  an  action 
upon  contract,  and  such  is  the  undoubted  construction  in  such  cases. 
The  law  which  permits  a  counterclaim  to  be  set  up  in  an  action  on 
contract  does  not  require  that  the  contract,  which  lies  at  the  foun- 
dation of  the  action,  should  be  a  perfect  formal  contract ;  but  it 
includes  an  action  arising  from  a  transaction  by  reason  of  which  the 
law  implies  a  contract  liability.  In  each  one  of  the  cases  cited 
above  a  counterclaim  upon  contract  was  permitted  to  be  interposed, 
although  the  cause  of  action  in  each  case  was  one  in  which  the  cir- 
cumstances were  such  that  the  law  implied  an  agreement,  although 
in  neither  of  them  was  any  agreement  actually  made.  We  have 
spoken  of  these  elementary  rules  because  the  question  whether  an 
action  upon  an  undertaking  of  this  kind  is  one  upon  contract,  so  that  a 
counterclaim  can  be  interposed  in  the  action,  seems  to  have  been 
denied,  in  one  case  at  least,  in  this  State.  {Furher  v.  McCarthy^  54 
Hun,  435.)  But  numerous  other  cases  in  this  State  may  be  cited 
holding  the  contrary  of  this  proposition,  and  the  case  itself,  we 
think,  is  not  correctly  decided.  {Delaney  v.  Miller.  78  Hun,  18; 
Atwater  v.  Spader,  12  N.  Y.  St.  Repr.  500;  Cornell  v.  Donovan, 
14  Daly,  295 ;  Wickham  v.  Weil,  17  X.  Y.  Supp.  518.)  The  court 
was  clearly  wrong,  therefore,  in  liolding  that  a  counterclaim  upon 
contract  could  not  be  interposed  in  this  action. 

But  the  judgment  is  sought  to  be  sustained  because  it  is  said  that 
the  claim,  which  the  defendants  endeavored  to  set  up,  did  not  belong 
to  them  at  tlie  time  wlien  Buchner  transferred  the  cause  of  action 
upon  the  undertaking  to  the  plaintiff  in  this  action.  This  transfer 
was  made  on  the  24tli  of  December,  1896,  and  from  that  time  the 
plaintiff  became  the  owner  of  the  cause  of  action  arising  upon  the 
undertaking.     No  notice  of  the  assignment,  however,  was  given  to 
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the  defendants  in  this  action.  At  the  time  when  the  undertaking 
was  given  by  the  defendants  in  this  action  to  Buchner,  the  defend- 
ant in  the  attachment  suit,  Buchner,  was  indebted  to  Lehmaier  and 
others,  the  plaintiils  in  that  suit,  in  the  sum  of  $1,000,  for  money 
loaned  to  Buchner.  After  the  attachment  was  vacated,  which  took 
place  on  the  7th  of  February,  1897,  and  on  the  seventeenth  day  of 
that  month,  Lehmaier  &  Co.  assigned  to  the  defendants  in  this  action 
their  claim  of  $1,000  against  Buchner,  and  this  action  was  com- 
menced two  days  afterwards,  and  the  defendants  liere,  then  being 
the  owners  of  the  claim  against  Buchner,  set  it  up  as  a  counterclaim 
against  the  cause  of  action  which  Buchner  had  assigned  to  the  plain- 
tiff, and  upon  which  this  action  is  brought.  The  plaintiff  claims 
that  when  he  obtained  his  assignment  in  December,  1896,  he  took  a 
cause  of  action  against  the  defendants  upon  their  undertaking,  sub- 
ject only  to  the  ascertainment  of  the  amount  of  the  damages  at  the 
time  when  the  attacliment  should  be  vacated,  and  that  that  cause  of 
action  became  perfect  by  the  entry  of  the  order  vacating  the  attach- 
ment on  the  7th  of  February,  1897,  and  he  insists  that  no  claim 
against  Buchner,  thereafter  assigned  to  these  defendants,  could  be 
set  up  as  a  counterclaim  against  the  cause  of  action,  which  had 
become  perfect  before  such  assignment  was  made.  But  in  making 
that  claim  the  plaintiff  overlooks  the  peculiar  wording  of  the  sec- 
tion of  the  Code,  which  autliorizes  the  setting  up  of  a  counterclaim. 
That  section  prescribes  as  one  of  the  rules  to  which  a  counterclaim 
is  subject  that,  if  the  action  is  founded  upon  a  contract  which  has 
been  assigned  by  a  party  thereto,  other  than  a  negotiable  promissory 
note,  a  demand  existing  against  the  party  thereto  at  the  time  of  the 
assignment  thereof,  and  belonging  to  the  defendant  in  good  faith 
before  notice  of  the  assignment,  must  be  allowed  as  a  counterclaim. 
(Code  Civ.  Proc.  §  502.)  It  will  be  npticed  from  this  provision  of 
the  Code  that  a  defendant  who  is  liable  upon  a  contract  which  has 
been  assigned  to  some  third  party,  may  protect  himself  against  that 
contract  even  in  the  hands  of  the  assignee  by  the  purchase  of  a  cause 
of  action  against  his  original  creditor,  at  any  time  before  notice  of 
the  assignment.  If  the  plaintiff  desires  to  avoid  such  a  counter- 
claim it  is  his  duty  to  give  notice  to  the  debtor  of  the  assignment  to 
him  ;  and  until  he  does  so  that  debtor  is  in  a  situation  to  avail  him- 
self of  any  counterclaim  against  the  assignor  of  the  contract  of 
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which  he  becomes  possessed.  {Faulknor  v.  Swart^  55  Hun,  261.) 
Therefore,  the  defendants  in  this  action  were  acting  within  their 
rights  when  they  purchased  this  claim  which  they  now  seek  to  set 
up  as  a  counterclaim ;  and  the  court  erred  in  refusing  them  permis- 
sion to  avail  themselves  of  it. 

For  these  reasons  the  judgment  and  order  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  appellants  to  abide  event. 

Van  Brunt,  P.   J     Barrett,   Patterson  and  O'Brien,    J  J., 
concurred. 

Judgment  and  order  reversed,  new  trial  granted,  costs  to  appel- 
lant to  abide  event. 


Julius  Bernstein  and  Jacob  Windman,  Appellants,  v,  David  F. 
Hamilton  and  Henry  Messenger,  Bespondents. 

InierpUader — granted  only  where  tJie  defendant  admits  a  liability  for  the  full 

amount. 

An  order  of  interpleader  wiU  only  be  granted  where  the  defendant  admits  a  lia- 
bility to  some  one  for  the  full  amount  claimed,  and  the  only  question  is  to 
whom  he  owes  it. 

Appea.l  by  the  plaintiffs,  Julius  Bernstein  and  another,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  16th  day  of  December,  1897,  granting  the  defendants'  motion 
to  interplead  one  Aaron  Wainess  as  a  defendant  in  the  action,  and 
relieving  the  defendants  from  all  liability  upon  paying  to  the  plain- 
tiffs the  sum  of  $88,  and  interest  from  August  8,  1897. 

Jacob  Levy^  for  the  appellants. 

Augustus  J.  Koehler^  for  the  respondents. 

RUMSEY,  J.: 

The  plaintiffs  claim  that  they  are  entitled  to  recover  from  the 
defendants  the  amount  of  $176  for  commissions  which  they  earned 
upon  the  sale  of  certain  real  estate  belonging  to  or  under  the  control 
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of  the  defendants.  No  answer  has  been  interposed.  The  defend- 
ants, however,  moved  in  due  time  that  one  Aaron  Wainess  should 
be  substituted  as  a  defendant  for  the  reason  that,  as  they  say, 
Wainess  claims  to  be  entitled  to  one-half  of  the  commissions  pursu- 
ant to  an  agreement  made  by  him  with  one  of  the  defendants  and 
one  of  the  plaintiffs.  This  contract,  however,  is  denied  by  the 
plaintiffs.  The  moving  papers  do  not  admit,  in  terms,  a  liability 
existing  on  the  part  of  the  defendants  towards  the  plaintiffs  for 
these  commissions,  or  for  any  tiling  else ;  on  the  contrary,  there  is  an 
aflBdavit  of  merits  in  which  it  is  stated  that  the  defendants  have  a 
good  and  substantial  defense  on  the  merits  to  the  cause  of  action  set 
forth  in  the  complaint. 

In  the  face  of  this  allegation  the  defendants  have  no  right  to  an 
interpleader,  which  can  only  be  ordered  when  tlie  defendant  admits  a 
liability  to  some  one  for  the  full  amount  claimed,  and  the  only  ques- 
tion is  to  whom  he  owes  it.  {Baltimore  cfe  Ohio  Ji.  R,  Co.  v.  Arthur^ 
90  N.  Y.  234.)  There  is  no  admission  of  that  kind  in  these  papers,  but 
the  contrary.  It  may  be  that  the  defendants  are  indebted  not  only 
to  the  plaintiffs,  but  to  Wainess,  but  that  fact  is  of  no  importance 
here.  It  is  sufficient  that  the  defendants  do  not  concede  that  they 
are  indebted  to  the  plaintiffs  in  the  amount  of  this  claiai,  or  in  any 
amount,  and  for  that  reason  this  order  should  not  have  been  granted. 

The  order  is  reversed,  with  ten  dollars  costs  and  disbursements, 
and  the  motion  of  interpleader  is  denied,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  Barrett  and  McLaughlin,  JJ.,  concurred; 
O'Brien,  J.,  concurred  in  result. 

O'Brien,  J. : 

I  concur  in  the  result.  Too  much  weight  is  given  to  the  affidavit. 
It  seems  to  me  that  though  one  may  have  a  good  defense  he  need 
not  insist  upon  it,  but  may  waive  it,  and  in  so  doing  is  not  preju- 
diced in  making  any  other  application,  or  seeking  any  other  relief 
to  which  he  is  entitled. 

Order  reversed,  with  ten  dollars  costs  and  disbureements,  and 
motion  denied,  with  ten  dollars  costs. 
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The  People  of  the  State  of  New  York  ex  rel.  Thomas  Allison, 
Respondent,  v.  The  Board  of  Education  of  the  City  of  New 
York,  Appellant. 

^ew  York  city  —  bills  of  an  attorney  designated  to  act  in  a  proceeding  to  take  prop^ 
erty  for  the  hoard  of  education  —  the  taxation  thereof  by  a  justice  of  the  Supreme 
Court  is  a  judicial  act  —  mandamus. 

The  action  of  a  justice  of  the  Supreme  Court  in  taxing,  under  section  2  of  chap- 
ter 393  of  the  Laws  of  1896,  the  bills  of  an  attorney,  designated  by  the  cor- 
poration counsel  of  the  city  of  New  York,  pursuant  to  section  1  of  that  act,  to 
appeal*  for  the  city  of  New  York  in  proceedings  for  the  taking  of  property  for 
the  purposes  of  its  board  of  education,  is  judicial,  and  his  conclusion  thereon 
cannot  be  questioned  collaterally  by  the  board  of  education,  which  may  be 
compelled  by  mandamus  to  make  the  requisition  on  the  Comptroller  required 
by  chapter  728  of  the  Laws  of  1896  for  the  payment  of  a  bill  so  taxed. 

Appeal  by  the  defendant.  The  Board  of  Education  of  the  City 
of  New  York,  from  an  order  of  the  Supreme  Court,  made  at  the 
New  York  Special  Terra  and  entered  in  tlie  office  of  the  clerk  of 
the  county  of  New  York  on  the  13th  day  of  January,  1898,  granting 
a  peremptory  writ  of  mandamus  requiring  the  defendant  to  make 
requisition  upon  the  comptroller  for  the  payment  of  two  bills  pre- 
sented to  it  by  the  relator. 

£,  Ellery  Anderson^  for  the  appellant. 

Charles  E,  MilUi\  for  the  respondent. 

Theodore  Connoly^  of  counsel  to  the  corporation. 

RUMSET,  J. : 

In  the  year  1896  proceedings  were  begun  to  take,  for  the  pur- 
poses of  the  board  of  education,  certain  property  situated  in  the 
city  of  New  York.  In  pursuance  of  the  authority  granted  by  sec- 
tion 1  of  chapter  393  of  the  Laws  of  1896,  the  corporation  counsel 
designated  the  relator  to  appear  before  tlie  commissionere  who  were 
appointed  in  those  proceedings  and  protect  the  interests  of  the  city. 
Such  appearance  was  had  pursuant  to  the  designation,  and,  after  the 
proceedings  had  been  terminated,  the  relator  presented  the  bill  for 
his  fees  in  each  proceeding  to  the  corporation  counsel,  with  an  affi- 
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davit  of  its  correctness,  in  tlie  form  required  by  law,  with  a  notice 
that  the  bill  would  be  presented  to  a  justice  of  the  Supreme  Court 
for  taxation  five  days  thereafter,  as  required  by  the  statute.  The 
bill  was  accordingly  presented  to  the  judge,  in  purauance  of  the 
notice,  and  was  by  him  taxed  at  the  sum  claimed  by  the  relator. 

By  chapter  728  of  the  Laws  of  1896,  the  comptroller  of  the  city  of 
New  York  was  required  to  issue  bonds  to  a  sum  mentioned  therein,  to 
be  known  as  schoolhousc  bonds,  which  are  to  be  used  in  payment  for 
the  purchase  of  school  sites,  and  for  the  erection  of  buildings  and 
fitting  up  and  furnishing  them,  but  it  was  expressly  provided  that  no 
expenditure  from  tlie  proceeds  of  these  bonds  should  be  author- 
ized or  made  without  tlie  approval  and  requisition  of  the  board  of 
education.  After  the  bills  of  the  relator  had  been  taxed,  pursuant 
to  the  notice,  he  made  application  to  the  appellant  here  to  approve 
them  and  to  send  a  requisition  to  the  comptroller  for  their  payment, 
which  the  board  of  education  refused  to  do.  Thereupon  this  pro- 
ceeding was  begun  to  require  the  board  to  take  that  step.  It  defends 
the  proceeding  upon  the  ground  that  the  bills  are  exorbitant,  and 
that  proper  proof  was  not  furnished  to  the  justice  by  whom  they 
were  taxed  to  warrant  his  taxing  the  bills  at  the  amount  presented. 

We  are  of  opinion  that  the  defendant  cannot  raise  the  question 
of  the  propriety  of  the  taxation  upon  this  hearing.  The  statute 
intended  that  these  bills  should  be  paid  as  a  portion  of  the  expenses 
of  securing  the  schoolhouse  sites.  The  amount  of  these  expenses 
was  to  be  fixed  in  the  manner  prescribed  by  section  2  of  chapter  393 
of  the  Laws  of  1896,  and  that  was  by  taxing  the  bills  before  a 
justice  of  this  court  on  five  days'  notice  to  the  counsel  to  the  corpo- 
ration. When  the  bills  were  presented  to  the  judge  for  taxation,  it 
was  his  duty  to  pass  upon  the  question  of  the  reasonableness  of  their 
amount  upon  such  proof  as  might  be  before  him.  His  act  in  so 
doing  was  a  judicial  act,  and  his  conclusion  thereon  is  a  determina- 
tion as  to  the  amount  of  those  bills  which  cannot  be  questioned  in 
any  collateral  proceeding,  and  only,  if  at  all,  in  the  same  way  as 
other  judicial  determinations.  The  appellant,  therefore,  was  not 
in  a  situation  to  raise  upon  this  hearing  the  question  whether  the 
bills  were  taxed  at  the  proper  amount  or  not.  ^Vhen  it  had  been 
made  to  appear  to  it  that  the  ])roper  steps  had  been  taken  to  adjust 
App.  Div.— Vol.  XXVI.         27 
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the  amount  of  these  bills,  and  they  liad  been  taxed  by  a  judge  in 
the  way  prescribed  by  law,  the  appellant  was  bound  to  take  the 
steps  dictated  by  the  statute  to  enable  the  person  whose  bills  were 
fio  adjusted  to  procure  his  pay  out  of  the  fund  provided  for  that 
purpose. 

The  order  for  a  mandamus  was,  therefore,  properly  granted  and 
should  be  affirmed,  with  costs  and  disbursements. 

Van  Bkunt,  P.  J.,  Barrett,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Order  affirmed,  with  costs  and  disbursements. 


Sarah  Schick,  Appellant,   v,  Jacob  Fleischhauer,   Respondent. 

I*romt96  of  a  ktndloi'd  to  repair  a  ceiling — personal  injury  to  t?ie  tenant  from  its 
breach  —  liability  of  the  landlord  —  rem-edy  of  the  tenant, 

A  contract  made  by  a  laodlord  with  his  tenant  to  repair  a  ceiling  in  the  demised 
premises,  in  reliance  upon  which  the  tenant  renews  her  lease  of  the  premises, 
does  not  create  a  liability  on  the  part  of  the  landlord  for  personal  injuries  sus- 
tained by  the  tenant  through  its  breach  and  the  consequent  fall  of  the  ceiling 
upon  her. 

Remedy  of  the  tenant  in  the  event  of  the  breach  by  the  landlord  of  a  promise  to 
repair,  considered. 

Appeal  by  the  plaintiff,  Sarah  Schick,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entei-ed 
in  the  office  of  the  clerk  of  the  county  .of  New  York  on  the  1st  day 
of  November,  1897,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  New  York  Special  Term  sustaining  the  defendant's 
demurrer  to  the  plaintiff's  complaint  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 

Ahraham  Oherstein^  for  the  appellant. 

Hey'hert  C,  Smyth,  for  the  respondent. 

RUMSEY,  J. : 

The  complaint  alleges,  substantially,  that  the  plaintiff  was  a  tenant 
of  certain  apartments  in  a  building  owned  by  the  defendant  in  the 
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city  of  Xew  York,  and  that  on  the  4th  of  June,  1897,  she  was 
injured  by  the  falling  of  the  ceiling  in  the  apartments.  The  com- 
plaint further  alleges  that  the  agent  of  the  defendant  was  aware  of 
the  condition  of  the  premises ;  that  before  her  terra  began  he  had 
promised  the  plaintiff,  in  behalf  of  the  defendant,  to  repair  the  ceil- 
ing and  put  it  in  a  safe  condition,  and  that,  relying  upon  such  prom- 
ise, she  had  renewed  her  lease  of  the  said  premises.  The  complaint 
tlien  contains  allegations  that  the  defendant  did  not  cause  the  prem- 
ises to  be  repaired  as  he  had  agreed,  and  the  usual  allegations  as  to 
the  amount  of  damages.  The  demurrer  is  upon  the  ground  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  only  relation  between  the  parties  is  that  of  landlord  and  ten- 
ant. It  is  well  settled  in  this  State  that  no  duty  rests  upon  the  land- 
lord to  repair  premises  which  he  has  demised,  or  to  keep  them  in 
tenantable  condition,  and  that  there  can  be  no  obligation  to  repair 
except  such  as  may  be  created  by  the  agreement  of  the  landlord  so 
to  do.  (  Witty  V.  Matthews^  52  N.  Y.  512.)  Where  such  agree- 
ment has  been  made,  the  measure  of  damages  for  the  breach  of  the 
contract  is  the  expense  of  doing  the  work  which  the  landlord  agreed  to 
do  but  did  not.  A  contract  to  repair  does  not  contemplate,  as  dam- 
ages for  the  failure  to  keep  it,  that  any  liability  for  personal  injuries 
?hall  grow  out  of  the  defective  condition  of  the  premises ;  because  the 
duty  of  the  tenant,  if  the  landlord  fails  to  keep  his  contract  to 
repair,  is  to  perform  the  work  himself  and  recover  the  cost  in  an 
action  for  that  purpose,  or  upon  a  counterclaim  in  an  action  for  the 
rent,  or,  if  the  premises  are  made  untenantable  by  reason  of  the 
breach  of  the  contract,  the  tenant  may  move  out  and  defend  in  an 
action  for  the  rent  as  upon  an  eviction.  {Myers  v.  JiurnSy  35  N. 
Y.  269 ;  Sjurrks  v.  Bassett,  49  N.  Y.  Super.  Ct.  270 ;  1  Taylor 
Landl.  &  Ten.  [8th  ed.]  380.)  The  tenant  is  not  at  liberty,  if  the 
landlord  fails  to  keep  his  contract  to  repair  the  premises,  to  permit 
them  to  remain  in  an  unsafe  condition  and  to  stay  there  at  the  risk 
of  receiving  injury  on  account  of  the  defects  in  the  premises  and 
then  recover  as  for  negligence  for  any  injuries  that  he  may  suffer. 
Where  the  sole  relation  between  two  parties  is  contractual  in  its 
nature,  a  breach  of  the  contract  does  not  usually  create  a  liabiUty 
as  for  negligence.     In  such  a  case  the  liability  of  one  of  the  parties 
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to  the  other  because  of  negligence  is  based  either  on  the  breach  of 
some  duty  wliich  is  implied  as  the  result  of  entering  into  the  con- 
tractual relation,  or  from  the  improper  manner  of  doing  some  act 
which  the  contract  provided  for ;  but  the  mere  violation  of  a  con- 
tract, where  there  is  no  general  duty,  is  not  the  subject  of  an 
action  of  tort.  (CourUnay  v.  Earle^  10  C.  B.  83;  TuttU  v.  Gil- 
hert  Manufacturing  Co.y  145  Mass.  169.)  As  the  result  of  this 
principle,  we  conclude  that  the  plaintiff  cannot  maintain  an  action 
against  the  defendant  to  recover  the  damages  which  she  lias  suffered 
on  the  ground  of  the  defendant's  negligence  in  failing  to  keep  his 
contract  to  repair.  Such  is  the  weight  of  autliority  in  this  country. 
{MllUr  V.  Rinaldo,  21  Misc.  Kep.  470  ;  TuttU  v.  GUhert  Mann- 
facturing  Co.^  supra  /  Flynn  v.  Hatton^  43  How.  Pr.  333  ;  Spell- 
man  V.  Banniga)iy  36  Hun,  174.) 

The  cases  relied  upon  by  the  plaintiff  are  easily  distinguishable. 
In  White  v.  Sprague  (9  N.   Y.   St.  Repr.  220)  the  plaintiff  was 
employed  by  the  defendant  as  janitor  of  an  apartment  house  belong- 
ing to  the  defendant,  and  she  was  injured  by  the  falling  of  the 
plastering  while  at  work  in  a  portion  of  the  building.     For  these 
injuries  she  was  permitted   to  recover.     In  the  opinion  it  was  sug- 
gested that  the  landlord  might  have  been  liable  by  reason  of  his 
failure  to  perform  his  agreement  to  put  the  premises  in  repair,  yet 
it  is  evident  that  the  liability  in  that  case  might  well  have  stood 
upon  the  duty  of  the  landlord  as  an  employer  to  the  plaintiff  as 'his 
servant,  and  upon  that  theory  only  could  the  case  be  sustained. 
The  plaintiff  also  relies  upon  the  case  of  Edwards  v.  New  York  dk 
Harleiin  Railroad  Co.  (98  N.  Y.  245).     In  that  case  the  defendant 
had  leased  premises  to  be  used  for  an  exhibition.     A  gallery  had 
been  placed  in  the  hall  to  accommodate  a  few  people  for  special 
purposes,  but  it  was  not  intended  to  permit  the  audience  generally 
to  occupy  it.     The  lessee  of  the  premises  removed  fixtures  which 
had  been  put  in  the  balcony,  and  allowed  it  to  be  crowded  with  the 
miscellaneous  audience,  and,  as  the  result,  the  balcony  fell,  injuring 
the  plaintiff.     The  court  held  that  as  the  balcony  was  intended  only 
to  be  used  for  a  special  purpose,  and  as  there  was  no  proof  that  it 
was  not  sufficient  for  the  purpose  for  which  it  was  intended,  the 
landlord   was  not   liable   for  an  accident  which   was  caused  by  a 
different  use.     It  is  true  that  in  that  case  Judge  Earl  said  that  if 


Digitized  by  VjOOQIC 


KINNAN  V.  SULLIVAN  COUNTY  CLUB.        213 


App.  Div.]  First  Department,  February  Term,  1898. 


the  landlord  lets  premises  and  agrees  to  keep  them  in  repair,  and 
fails  to  do  so,  in  consequence  of  which  any  one  lawfully  upon  the 
premises  suffers  injury,  he  is  responsible  for  his  own  negligence  to 
the  party  injured.  Bu^lhe  hability  of  the  landlord  in  tljiat  nasft  wra 
not  claimed  to  exist  upon  any  such  ground,  and  it  was  said  by  the 
court  that  if  any  responsibility  could  attach  to  the  landlord,  it  cojild 
not  be  based  upon  the  contract  obligation,  but  must  rest  entirely 
upon  his  delictum. 

Each  of  the  cases  cited  by  the  plaintiff  will  be  found  to  stand 
upon  the  same  principle.  For  this  reason  she  cannot  depend  upon 
any  one  of  them  as  authority  to  sustain  her  claim.  The  interlocutory 
judgment  must,  therefore,  be  affirmed,  with  costs. 

Yan  Brunt,  P.  J.,  Barrett,  Patterson  and  O'Brien,  JJ., 
concurred. 

Judgment  affirmed,  with  costs,  with  leave  to  the  plaintiff  to 
amend  within  twenty  days  on  payment  of  costs  in  this  court  and  in 
the  court  below. 


Alexander  P.  W.  Kinnan,  Appellant,  v,  Sullivan  County  Club 
and  Others,  Respondents. 

Corporation — power  to  make  by-laws  limiting  tlie  right  to  vote  upon  or  to  trantfer 
its  stock  until  dues  are  paid. 

The  right  of  a  stockholder  in  a  corporation  to  vote  upon  and  to  transfer  his  stock 
can  be  limited,  if  at  all,  only  by  an  express  statutory  provision,  or  by  a  pro- 
vision in  the  articles  of  association;  a  by-law  by  which  a  stockholder  is  pre- 
vented from  voting  upon  or  transferring  his  stock  until  all  dues  thereon  have 
been  paid  is  invalid,  even  as  against  a  stockholder  who  agreed  to  take  his  stock 
subject  to  "the  by-laws    *    *    *    as  to  dues  and  transfers." 

Section  11  of  the  General  Corporation  Law  (Laws  of  1890,  chap.  563),  empower- 
ing a  corporation  to  make  by  laws  regulating  the  transfer  of  its  stock,  Only 
authorizes  the  corporation  to  prescribe  the  officer  by  whom  the  stock  shall  be 
transferred  and  the  mcde  of  its  transfer;  it  docs  not  authorize  an  imposition 
upon  the  stock  of  a  penalty  limiting  the  unconditional  right  of  transferring  it. 

Appeal  by  the  plaintiff,  Alexander  P.  W.  Kinnan,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  15th  day 
of  October,  1897,  upon  the  decision  of  tlie  court  rendered  after  a 
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trial  at  the  New  York  Special  Term  dismissing  tlie  complaint  upon 
the  merits,  and  also  from  an  order  entered  in  said  clerk's  office  on 
tlie  12th  day  of  October,  1897,  upon  which  said  judgment  was 
entered. 

The  action  was  brought  by  the  plaintiff,  a  stockholder  in  the 
defendant  corporation,  to  have  certain  by-laws  of  said  corporation 
adjudged  to  be  void,  and  to  enjoin  the  defendants  from  preventing 
the  plaintiff  and  all  other  stockholders  similarly  situated  from  vot- 
ing on  their  stock  at  the  annual  meeting  of  the  corporation. 

Charles  Henry  Butler y  for  the  appellant. 

Isaac  Z.  Miller^  for  the  respondents. 
EUMSEY,  J. : 

No  case  and  exceptions  was  made  by  the  appellant,  but  the  only 
papers  he  presents  upon  this  appeal  are  the  judgment  roll,  which 
contains  the  decision  of  the  court,  and  a  stipulation  that  the  facts 
found  in  the  decision  are  the  facts  in  the  case.  There  are  presented, 
therefore,  only  questions  of  law,  and  in  order  that  the  appellant 
should  succeed  in  his  appeal  it  is  incumbent  upon  him  to  show  that 
the  trial  court  could  not,  upon  any  view  of  the  facts  found,  order 
the  judgment  which  it  did.  {AgrL  Ins.  Co.  v.  Barnard^  96  N. 
Y.  525.) 

The  facts  are  that  the  Sullivan  County  Club  is  a  corporation  organ- 
ized under  the  Business  Corporation  Law  of  this  State  (Laws  of 
1890,  chap.  567)  in  the  month  of  December,  1892,  with  a  capital  of 
$100,000  divided  into  shares  of  $100  each.  On  the  4:tli  of  January, 
1893,  the  corporation  issued  500  shares  of  its  stock  to  two  persons  in 
payment  for  a  tract  of  land  situate  in  Sullivan  county,  and  afterwards 
from  time  to  time  the  corporation  sold  200  shares  more,  but  the 
remainder  of  the  stock  is  not  yet  issued.  Shortly  after  the  organi- 
zation of  the  corporation  and  before  the  stock  was  sold  a  circular  was 
issued  announcing  the  objects  for  which  it  was  organized.  Among 
other  things  it  was  stated  that  every  stockholder  would  have,  not 
only  a  general  interest  in  the  entire  tract  of  land  and  all  improve- 
ments, but  a  membership  in  the  club  and  the  use  of  the  club  house, 
which  would  be  run  as  a  family  hotel,  on  payment  of  an  annual 
subscription  limited  to  five  dollars  for  individuals  and  ten  dollars  for 
families. 
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Certificates  of  stock  were  not  issued  at  the  time  it  was  sold,  nor 
until  the  month  of  May,  1893.  In  that  month,  and  before  any  cer- 
tificates of  stock  were  issued,  the  directors  of  the  corporation  adopted 
by-laws,  one  of  which  was  as  follows :  "  The  board  of  director  shall 
have  power  to  establish  such  rules,  regulations  and  restrictions  for 
the  government  of  the  club  and  the  use  of  its  property  and  dues,  not 
to  exceed  ten  dollars  per  share,  and  may  provide  such  penalty 
fur  any  violation  thereof,  not  inconsistent  with  the  laws  of  thia 
State,  as  it  may  deem  expedient."  It  does  not  appear  that  at  this 
time  the  stockholders,  acting  as  such,  had  adopted  any  by-laws  for 
the  corporation.  After  tlie  directors'  by-law  above  quoted  had 
been  adopted,  certificates  of  shares  were  issued  which  contained  the 
titatement  that  the  shares  were  "  Full  paid  and  non-assessable  beyond 
ten  dollars  per  annum."  These  certificates  were  bound  into  a  book, 
and  the  following  statement  was  printed  on  the  stub  to  which  each 
certificate  was  attached  :  "  Received  the  above  certificate,  which  I 
accept  and  agree  to  hold  pursuant  to  the  by-laws  of  the  Sullivan 
County  Club,  as  to  dues  and  transfers."  Some  of  the  stockholders, 
to  whom  certificates  of  stock  had  been  issued,  signed  this  receipt  and 
contract  upon  the  stub,  and  others  did  not.  The  plaintiff  was  not 
one  of  the  original  incorporators,  but  he  became  a  stockholder  by 
the  purchase  of  a  share  of  stock  in  the  year  1894.  At  the  time  the 
certificate  of  stock  was  issued  to  him  he  signed  the  receipt  and  con- 
tract, which  was  printed  upon  the  stub,  and  the  defendants  claim 
that  he  thereby  agreed  to  be  bound  by  the  by-laws  which  then 
authorized  an  annual  charge  of  ten  dollars  on  each  share  of  stock. 
The  plaintiff,  however,  denies  that  this  by-law  is  a  valid  one  or 
that  he  has  become  liable  to  pay  the  charge  upon  his  stock,  which 
it  is  claimed  to  create.  If  this  position  is  well  taken,  he  has  a  per- 
fect defense  at  law  to  any  action  which  shall  be  brought  for  that 
pur}>ose,  and.  that  being  so,  there  was  no  reason  why  he  should 
bring  this  suit  to  restrain  the  corporation  from  beginning  an  action 
at  law  to  recover  that  sum  of  money.  {Thomas  v.  The  M.  M.  P. 
Vnioji^  121  X.  Y.  45.)  Whether  or  not  the  by-law  is  valid,  so  far 
as  it  levies  such  a  charge  on  the  stock,  need  not  be  decided  upon 
this  appeal. 

It  appears,  however,  that  the  corporation  threatens  to  refuse  to 
transfer  the  plaintiff's  stock  upon  the  books  of  the  company,  or  to 
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permit  the  plaintiff  to  vote  thereon  until  all  unpaid  dues  upon  the 
stock  shall  have  been  paid.  The  corporation  intends  to  take  this 
action  upon  the  authority  of  a  by-law  adopted  by  the  stockholders  at  a 
meeting  in  January,  1895,  and  after  the  plaintiff  had  become  the 
owner  of  this  stock.  The  right  of  the  corporation,  as  such,  to  make 
bylaws  is  given  by  section  11  of  tlie  General  CorjK)ration  Law 
(Laws  of  1890,  chap.  5G3),  by  which,  among  other  things,  it  is  said 
that  it  may  mak3  by-laws  for  the  regulation  of  its  affairs  and  the 
transfer  of  its  stock,  if  it  has  any. 

It  has  no  other  power  to  make  a  by-law  regulating  the  transfer  of 
its  stock  except  such  as  is  given  by  this  law,  and  a  fair  construction 
of  that  law  wall  not  authorize  the  corporation  to  do  any  more  than 
to  prescribe  the  officer  by  whom  the  stock  shall  be  transferred  and 
the  mode  of  its  transfer,  but  it  is  not  sufficient  to  authorize  an  impo- 
sition upon  the  stock  of  any  penalties  by  way  of  limiting  tlie 
unconditional  right  of  transferring  it.  This  provision  of  the  statute 
does  not,  by  implication,  give  to  the  corporation  any  power  to 
disqualify  its  members,  except  such  as  it  had  before.  But  a 
-corporation  never  had,  in  this  State,  the  right,  by  means  of  a 
by-law,  to  limit  or  take  away  the  power  of  a  stockholder  to 
trm-fer  his  stock.  If  such  transfer  could  be  limited  at  all,  it 
could  be  only  by  a  provision  in  the  articles  of  association.  {Batik 
of  Attica  V.  M.  cfe  T,  Bank,  20  N.  Y.  501  ;  Driscoll  v.  W,  B. 
cfe  C,  M,  Co.,  59  id.  90.)  The  articles  of  association  of  this 
company  contain  no  such  power,  and,  therefore,  they  have  no  right 
by  a  by-law  to  prevent  the  transfer  of  the  plaintiff's  stock,  whether 
such  by-law  be  made  by  the  directors  or  by  the  stockholders  at  a 
regular  meeting. 

The  corporation  has  no  more  power  by  its  by-laws  to  refuse 
to  permit  a  delinquent  stockholder  to  vote  upon  his  stock  than 
it  has  to  refuse  him  the  privilege  of  making  a  transfer  of  the 
stock.  The  right  to  vote  upon  stock  of  a  corporation  is  essential 
for  the  protection  of  its  owner.  It  is  one  of  those  inherent  riglits 
whicli  go  with  the  purchase  of  the  stock,  and,  unless  it  is  limited 
by  the  articles  of  association  authorizing  the  corporation  to 
exclude  from  the  right  of  voting  a  person  who  is  in  arrears  upon 
his  stock,  the  right  does  not  exist.  It  cannot  be  arrogated  by  the 
corporation  to  itself  after  the  stock  has  been  issued.    It  makes  no  dif- 
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ference  in  this  regard  whether  tlie  stockholder  agrees  to  take  the 
stock  subject  to  the  by-laws  of  the  cori)oration  or  not.  Xo  by-law 
can  be  made  which  takes  away  from  a  stockholder  a  right  which  is 
vested  in  him  at  the  time  of  the  purchase  o^  his  stock.  The  power 
to  take  away  the  franchise  of  a  stockholder  stands  npon  the  same 
footing  precisely  as  the  power  to  prevent  the  transfer  of  stock. 
Neither  of  them  can  be  exercised  upon  the  authority  of  a  by-law, 
but  each  depends  for  its  existence  either  upon  express  provision  of 
the  statute,  or,  at  least,  upon  the  articles  of  association  of  the  cor- 
poration. For  these  reasons  the  plaintiff  was  entitled,  at  least,  to 
an  injunction  restraining  the  corporation  from  refusing  to  transfer 
the  stock  until  the  dues  should  have  been  paid  and  from  refusing 
to  allow  him  to  vote  upon  his  stock  at  the  annual  meeting,  and  the 
€0urt  erred  in  denying  him  that  relief. 

The   judgment   should,   therefore,   be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Van   Brunt,    P.   J.,  Barrett,   Patterson  and   O'Brien,   J  J., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


James  E.  Kelly,  Appellant,  v,  Lucinda  Baker,  Respondent. 

Contract  —  tuffietency  of  a  complaint  for  its  enforcement  —  attachment  of  savings 

hank  accounts. 

In  an  action  to  enforce  an  agreement  by  which  the  defendant  agreed  to  pay  a  cer- 
tain sum  to  the  plaintiff  on  condition  that  the  plaintiff  should  first  furnish  a 
certain  release,  a  complaint  which  alleges  that,  after  the  time  for  the  payment 
of  the  money  had  arrived,  the  plaintiff  tendered  the  release  and  demanded  pay- 
ment, but  that  this  was  refused,  and  that  the  plaintiff  now  is  and  alwa3''3  has 
been  ready  to  deliver  the  release  upon  receiving  the  payment,  states  a  cause  of 
action. 

The  levy  of  an  attachment  upon  savings  bank  accounts  standing  in  the  name  of 
the  attachment  debtor  will  not  be  disturbed  upon  the  ground  that  the  moneys 
represented  by  the  accounts  belonged  to  an  estate  where  it  appears  that  the 
attachment  debtor  was  not  only  executrix  of  the  estate  but  also  residuary  leg- 
atee —  certainly  until  the  sheriff  has  had  an  opportimity  to  be  heard  in  the  matter, 
App.  Div.— Vol,  XXVI.        28 
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Appeal  by  the  plaintiflf,  James  E.  Kelly,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  28th 
day  of  January,  1898,^vacating  a  warrant  of  attachment. 

Jarnes  E,  Kelly ^  appellant,  in  person. 

T,  M.  Tyng^  for  tlie  respondent. 

EUMSEY,  J. : 

The  action  was  brought  to  recover  a  sum  of  money  upon  a  con- 
tract, by  which  the  defendant  agreed  to  pay  to  the  plaintiff  $2,500 
at  a  certain  time,  upon  condition  that  the  plaintiff  should  first  furnish 
to  the  defendant  a  general  release,  specified  in  the  contract.  The 
defendant  was  a  non-resident,  and,  upon  that  ground,  the  plaintiff 
procured  an  attachment.  The  defendant  moved  to  vacate  the  attach- 
ment for  the  reason  that  the  complaint  did  not  allege  facts  sufficient 
to  constitute  a  cause  of  action.  The  defect  insisted  upon  was  that 
the  plaintiff  had  not  shown  that  he  had  performed  that  portion  of 
his  contract  which  required  him  to  furnish  the  general  release,  and 
that,  for  that  reason,  he  was  not  entitled  to  the  money  claimed. 
The  allegation  upon  that  point  is  that,  after  the  time  for  the  pajnnent 
of  the  money  had  arrived,  the  plaintiff  tendered  such  release  to  the 
defendant,  and  demanded  from  her  the  said  sum  provided  in  the 
instrument  to  be  paid,  but  that  the  defendant  refused  to  pay,  and 
has  not  paid,  the  sum  or  any  part  thereof,  and  tliat  the  plaintiff  now 
is  and  always  has  been  ready  and  willing  to  deliver  said  release  to 
the  defendant  upon  receiving  the  said  payment. 

We  think  that  the  allegation  was  sufficient  to  show  that  the  plain- 
tiff had  done  all  he  was  required  to  do  to  entitle  him  to  the  payment 
of  the  money.  The  agreement  to  furnish  the  release,  and  the  cor- 
responding agreement  on  the  part  of  the  defendant  to  pay  the 
money,  were  substantially  mutual  conditions,  and  to  be  performed  at 
the  same  time.  In  such  a  case,  if  the  person  who  claims  to  be  enti- 
tled to  the  money  alleges  a  tender  of  performance  on  his  part,  and  a 
demand  of  performance  by  the  defendant  which  is  refused,  he  sets 
up  a  good  cause  of  action.  {Pordage  v.  Cole^  1  Saund.  [WiHiams' 
Notes]  320e ;  Laird  v.  Pirn,  7  M.  &  W.  474.)  The  conclusion  of 
the  learned  judge  below,  that  a  cause  of  action  w^as  not  set  up,  waa 
erroneous. 
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It  is  claimed  also  by  the  defendant  that  the  levy  was  improper, 
and  should  be  vacated.  It  appears  that  the  sheriflE  levied  upon  two 
bank  accounts  standing  in  tlie  defendant's  name  in  certain  savings 
banks  in  this  city,  which  the  defendant  claims  do  not  belong  to  her 
personally,  but  as  executrix  of  the  will  of  Eliza  Schneider,  deceased. 
Erom  the  facts  set  out  in  the  opposing  affidavits,  however,  it  appears 
tliat  the  defendant  is  not  only  the  executrix  of  EHza  Schneider,  but 
is  her  residuary  legatee,  and  that  she  has  a  beneficial  interest  in  the 
estate  of  Eliza  Schneider,  after  the  payment  of  all  debts  and  expenses 
of  administration,  much  larger  than  the  amount  of  the  plaintiff's 
claim.  But  this  is  not  of  much  importance.  The  defendant  has 
received  that  money  and  undertaken  to  deal  with  it  as  her  own. 
That  being  so,  it  is  not  necessary  to  examine  in  this  case  whether 
she  actually  owns  the  money,  or  whether  she  is  bound  to  account  to 
some  other  person  or  estate  for  it.  The  sheriff  was  bound  to  levy 
upon  it,  and  his  levy  cannot  be  interfered  with  until,  at  least,  he  has 
had  an  opportunity  to  be  heard  in  I'egard  to  the  matter. 

The  order  appealed  from  nmst,  therefore,  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  to  vacate  the  attach- 
ment and  levy  denied,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  Barrett,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


John  I.  Blair,  Appellant,  v,  George  Hagemeyer  and  Caspar 
Haoemeyer,  Doing  Business  under  the  Firm  Xame  of  Geo. 
Hagemeyer  &  Sons,  and  Others,  Respondents. 

A  note  valid  in  its  inception  —  it  may  he  sold  at  any  pries  —  burden  of  jyroof  as  to 
its  diversion  from  the  purpose  far  wJiicJi  it  was  given. 

Where  a  note  had  a  business  inception  at  the  time  it  was  made  it  is  immaterial, 
in  an  action  against  the  payee,  what  a  subsequent  holder  paid  for  it. 

Where,  in  an  action  upon  a  promissory  note,  the  defense  that  it  was  diverted 
from  the  purpose  for  which  it  was  given  is  interposed,  the  defendants  must,  iQ 
order  to  defeat  a  recovery,  show  that  the  plaintiff,  presumptively  a  bona  fide 
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holder  thereof  for  value  and  before  maturity,  had  notice  of  the  diversion  or 
adduce  some  clear  evidence  that  he  was  guilty  of  bad  faith  in  taking  the  note. 
Evidence  considered  upon  which  it  was  held  to  be  erroneous  for  the  trial  court 
to  take  from  the  jury  the  questions  as  to  the  circumstances  under  which  a 
promissory  note  was  given,  as  to  whether  it  had  been  diverted  from  the  pur- 
pose for  which  it  was  given,  and  as  to  whether  the  plaintiff  was  a  bona  fide 
holder  for  value  thereof. 

Appeal  bj*^  the  plaintiflF,  John  I.  Blair,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  Xew  York  on  the  30th  day  of  June,  1897, 
upon  the  dismissal  of  the  complaint  bv  direction  of  the  court  after 
A  trial  at  the  New  York  Trial  Term. 

It\i%h  Taggart^  for  the  appellant. 

IF.  C,  Beecher^  for  the  respondents. 

Patterson,  J. : 

This  action  is  upon  a  promissory  note  for  $7,500,  made  by  the 
defendants  Hagemeyer  in  their  firm  name  of  George  Ilagemeyer  & 
Sons,  payable  to  the  order  of  William  H.  Chew  and  indorsed  by 
him  and  Charles  C.  Cokefair.  The  defendants  Hagemeyer  and 
Chew  answered  the  complaint;  the  defendant  Cokefair  made  default. 
Pending  suit,  Ilagemeyer  &  Sons  made  an  assignment  for  the  bene- 
fit of  creditors  to  one  Hutchinson,  who,  by  permission  of  this  court, 
intervened  and  interposed  an  answer.  The  amended  complaint  con- 
tains the  ordinary  allegations  pro]>er  to  an  action  of  this  chamcter 
against  the  makers  and  indorsers  of  a  negotiable  instrument,  and  also 
sets  up  the  introduction  in  the  suit  of  the  assignee  Hutchinson. 
The  answers  of  Hagemeyer  &  Sons  and  of  their  assignee  are  sub- 
stantially the  same.  The  making  and  indorsement  of  the  promis- 
sory note  are  admitted,  but  it  is  alleged  as  a  separate  defense  that 
the  note  sued  upon  was  one  of  a  series  made  by  the  defendants 
Hagemeyer  &  Sons  to  the  order  of  Chew,  delivered  without  other 
consideration  than  for  the  purpqse  of  having  the  same  discounted 
under  an  agreement  with  Chew,  whereby  the  proceeds  of  the  dis- 
counts were  to  be  used  in  paying  off  and  retiring  certain  other 
promissory  notes  which  had  tlieretofore  been  made  by  the  firm  of 
Chew  &  Eadie,  composed  of  the  defendant  Chew  and  one  Eadie, 
And  which  notes  had  belonged  to  and  had  been  indorsed  by  the  firm 
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of  George  Hageineyer  &  Sons.  These  answers  then  proceed  to  set 
up  that  Chew,  witliout  consideration,  delivered  the  note  sued  upon 
to  one  Cokefair  and  that  no  part  of  the  proceeds  had  been  applied 
as  required  by  the  agreement  alleged  to  liave  been  made  between 
Chew  and  Hageraeyer  &  Sons.  That  defense  is  in  substance  one  of 
a  diversion  of  commercial  paper  from  tlie  purpose  for  which  it  was 
issued.  The  same  answers  contain  a  further  separate  defense,  that 
the  note  sued  on  was  delivered  by  Chew  to  Cokefair  on  a  prior 
unlawful  and  usurious  agreement  whereby  Cokefair  was  to,  and  did, 
retain  fifty  per  cent  of  the  face  value  of  the  note  or  thereabouts. 
That  defense  was  intended  to  raise  the  issue  of  the  note  having  no 
legal  inception  until  its  transfer  by  Chew  to  Cokefair,  and  that  it 
was  usurious  in  that  inception.  These  answers  also  contain  a  further 
defense  that  Cokefair  sold  and  delivered  the  note  to  the  plaintiff 
upon  the  prior  corrupt,  unlawful  and  usurious  agreement,  whereby 
the  plaintiff  paid  to  Cokefair  the  sum  of  |i4,000,  and  retained  for 
his  own  benefit  and  account  the  balance  of  the  notes  to  be  applied 
upon  a  prior  and  personal  indebtedness  of  Cokefair  to  the  plaintiff^ 
all  of  which  was  without  the  knowledge  or  consent  of  Hagemeyer  & 
Sons  or  of  the  assignee  —  the  last  defense  being  intended  to  present 
the  question  of  the  note  having  no  inception  until  Cokefair  dis- 
posed of  it  to  the  plaintiff  upon  the  alleged  unlawful  and  corrupt 
agreement.  The  answer  of  the  defendant  Chew  admits  the  indorse- 
ment and  delivery  of  the  note  by  him  to  Cokefair,  and  that  he 
(Chew)  lias  not  paid  the  amount  of  the  note,  and  then  sets  up 
affirmatively  that  the  note  was  delivered  to  the  plaintiff,  and  had  no- 
real  inception  until  such  delivery,  and  that  the  plaintiff  discounted 
the  note  and  saved  and  reserved  to  himself  more  than  six  per  cent 
of  the  face  value  of  tlie  note,  which  transaction  on  his  part  was 
Tisurious. 

Upon  the  issues  framed  by  these  answers  the  case  came  on  for 
trial,  and  for  some  reason  not  disclosed,  the  plaintiff,  instead  of  rest- 
ing upon  the  presumption  of  hanajides  resulting  from  his  posses- 
sion of  the  promissory  note,  undertook  to  show  by  witnesses  the  cir- 
cumstances under  which  Blair,  the  plaintiff,  took  the  note,  and  also 
the  circumstances  under  which  it  was  issued  originally,  and  also 
statements  and  admissions  of  tlie  makers  of  the  note,  made  before 
the  plaintiff  took  it.    The  witness  Roseman  testified  that  he  was  the 
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casliier  of  the  plaintiflE  and  that  he  purchased  the  note  for  the  plain- 
tiflf ;  that  before  purchasing  it  he  called  upon  Hagemeyer  &  Sons  with 
a  copy  of  the  note,  saw  Mr.  George  Hagemeyer,  one  of  the  makers, 
who  referred  to  a  record,  compared  the  note  with  the  record, 
and  said  that  the  note  was  all  right  and  would  be  paid  at  maturity, 
and  also  stated  that  Hagemeyer  &  Sons  had  purchased  certain  tim- 
ber lands,  and  that  the  note  had  been  given  in  part  payment  for 
those  lands.  The  witness  then  testified  that  he  bouglit  the  note 
from  Cokofair,  the  purchase  being  consummated  after  the  interview 
with  Mr.  George  Hagemeyer.  He  also  stated  that  the  consideration 
paid  to  Cokefair  consisted  of  cash  by  check  of  $3,258.66,  a  satisfaction 
piece  of  a  judgment  of  one  Fox  against  Cokefair  for  $3,458.87,  the 
surrender  of  certain  bonds  at  a  value  of  $543.72  and  $50  for  the 
attorney's  fee  with  respect  to  the  Cokefair  judgment.  These  items 
altogetlier  amount  to  tlie  sum  of  $7,311.25,  the  difference  between 
that  amount  and  the  face  value  of  the  note,  $188.75,  being  the  dis- 
<jount  at  six  per  cent.  There  is  some  vagueness  w^th  reference  to 
the  value  of  the  surrendered  bonds,  that  is  to  say,  the  $543.72  item  ; 
but  there  is  proof  of  their  having  been  accepted  by  Cokefair  at  that 
figure. 

The  evidence  of  Chew  was  directed  principally  to  the  consideration 
upon  wliich  the  note  was  originally  issued.  He  testified  at  one  time 
positively  that  the  note  was  issued  in  part  payment  for  land  situ- 
ated in  North  Carolina  and  sold  by  him  to  Hagemeyer,  and  said 
that  it  was  not  issued  to  take  up  one  of  the  notes  of  Chew  and 
Eadie,  and,  in  anotlier  part  of  his  examination,  he  testified  that  the 
note  in  suit  was  given  substantially  as  claimed  by  the  Hagemeyers. 
Tliese  were  contmdictions  to  be  looked  at  very  sei'iously,  for  the  first 
version  Chew  gave  of  the  consideration  for  which  the  note  was 
originally  issued  accords  exactly  with  what  the  witness  Roseman 
testified  that  George  Hagemeyer  told  him  before  he  purchased  the 
note  for  Blair.  The  testimony  of  Cokefair  is  substantially  to  tlie 
same  effect  concerning  the  purchase  of  the  note  by  the  plaintiff,  as 
that  of  the  witness  Roseman. 

When  the  proofs  were  all  in,  counsel  for  each  of  the  parties 
requested  the  court  to  direct  a  verdict,  which  requests  were  taken  under 
advisement  and  subsequently  denied,  and  the  court  directed  that  the 
case  go  to  the  jury.     But,  while  counsel  for  one  of  the  parties  was 
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addressing  the  jury,  the  learned  judge  inquired  whether  the  request 
of  each  party  for  tlie  direction  of  a  verdict  was  still  open.  Counsel 
for  the  defendants  replied  affirmatively ;  counsel  for  the  plaintiff 
stated  that  his  motion  for  the  direction  of  a  verdict  in  liis  favor  was 
withdrawn.  Tliereiipon  the  court  took  the  case  from  the  jury  and 
dii^missed  the  complaint  on  the  ground  that  the  note  sued  upon  was 
diverted  paper,  and  that  the  plaintiff,  having  failed  to  show  that  he 
was  the  owner  in  good  faith  for  value  of  the  note,  the  complaint 
must  he  dismissed.  From  the  judgment  entered  upon  that  dismissal 
this  appeal  is  taken. 

It  will  thus  be  seen  that  the  learned  judge  disposed  of  the  case  by 
determining  himself  that  the  note  sued  on  was,  as  matter  of  fact, 
diverted  paper,  and  that  the  plaintiff  had  failed  to  show  that  he  was 
a  holder  for  value  of  that  paper.  In  taking  that  action  he  was 
manifestly  wrong.  The  issue  of  fact  as  to  the  purpose  for  which 
the  note  was  originally  issued  was  peculiarly  a  matter  for  the  con- 
sideration of  the  jury.  There  was  testimony  of  admissions  by  one 
of  the  makers  of  the  note,  and  of  at  least  one  declaration  of  the  wit- 
ness Chew,  the  indorser  of  the  note  (although  the  latter  subsequently 
qualified  it),  that  it  was  issued  originally  in  payment  for  land  which 
Chew  had  sold  to  Ilagemeyer,  and  on  that  evidence  the  plaintiff  was 
entitled  to  go  to  the  jury,  either  as  to  the  fact  of  the  consideration 
of  the  note  at  its  inception,  or  as  raising  an  estoppel  against  Hage- 
meyer  from  disputing  that  consideration  ;  the  evidence  of  Roseman 
being  that,  before  the  note  was  purchased  from  Cokefair,  those 
inquiries  were  made  of  the  maker  of  the  note  upon  the  faith  of  the 
answers  to  which  the  note  was  bought ;  and  as  against  Chew,  the 
only  defense  interposed  by  his  answer  being  that  the  note  had  no 
legal  inception  until  it  was  delivered  to  the  plaintiff,  who  discounted 
it  at  a  usurious  rate.  The  question  of  fact  relating  to  the  original 
inception  of  the  note  was  the  vital  one ;  for  if  it  had  a  business 
inception  at  the  time  it  was  made,  then  it  is  entirely  immaterial,  so 
far  as  Chew  is  concerned,  what  the  plaintiff  gave  for  it  subsequently. 
As  regards  Chew,  it  was  for  the  jury  to  pass  upon  his  credibility 
and  to  say  whether  they  would  believe  his  first  or  his  last  state- 
ment respecting  the  consideration  for  the  note  and  when  it  had  its 
inception. 
The  learned  judge  was  also  incorrect  in  taking  the  case  away  from 
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the  jury  on  the  ground  that  the  plaintiff  failed  to  show  that  he  was 
the  owner  in  good  faith  and  for  value  of  the  note  in  suit.  It  would 
seem  that  this  question  arose  in  the  mind  of  the  court,  because  of 
some  doubt  entertained  respecting  the  Fox  judgment,  and  the  owner- 
ship of  that  judgment  by  Blair  at  the  time  the  satisfaction  piece  was 
delivered  to  Cokefair.  As  the  case  stood,  there  was  evidence  to 
show  that  the  plaintiff  ^oa8  a  bona  fide  holder  for  value.  The  cir- 
cumstances under  which  the  note  was  bought  were  sworn  to  by  Rose- 
man,  and  if  his  story  was  to  be  believed,  there  could  be  no  doubt  of 
the  plaintiff  being  a  hona  fide  holder  for  value.  The  purchase  was 
made  from  Cokefair  who  held  the  note ;  money  and  bonds  and  the 
surrender  of  a  judgment  against  Cokefair  were  the  consideration. 
So  far  as  the  judgment  was  concerned,  the  extinguishment  of  the 
debt  to  Cokefair  was  a  good  consideration  jpy^o  Umto  for  the  note. 
{Mayer  v.  Ileidelhach,  123  N.  Y.  332.)  The  debt  of  Cokefair  on 
the  Fox  judgment  was  paid,  and  that  judgment  was  satisfied.  The 
question  of  the  ownership  of  that  judgment  by  Blair  was  not  in  any 
way  involved.  It  did  not  appear  that  the  satisfaction  piece  was 
signed  by  Blair ;  the  presumption  is  that  it  was  executed  by  Fox,  but 
it  was  for  an  indebtedness  which  was  sworn  to  as  being  one  of 
Cokefair  to  Blair,  Fox  being  apparently  a  nominal  plaintiff.  It  was, 
therefore,  shown  that  the  plaintiff  was  a  hona  fide  holder  for  value 
of  this  note,  and  even  if  it  were  diverted  paper,  it  was  incumbent 
upon  the  defendants,  under  the  circumstances,  to  show,  before  a 
recovery  could  be  defeated,  that  the  plaintiff  had  notice  that  it  was 
diverted  paper,  or  that  there  was  some  clear  evidence  of  bad  faith  in 
his  taking  the  paper.  {Ainerlcan  Exchange  National  Bank  v. 
New  York  Belting  Co.,  148  N.  Y.  698 ;  CJieever  v.  Pitt^hurgh^ 
etc.,  E,  li,  Co,,  150  id.  59.) 

It  is  urged  by  the  respondents  that  the  case  stands  as  one  in  which 
both  parties  submitted  to  the  court,  by  their  requests  for  the  direc- 
tion of  a  verdict,  those  questions  which  otherwise  it  would  have 
been  for  the  ]\iYy  to  determine;  but  no  such  question  arises  on  this 
record.  The  court  expressly  declined  to  direct  a  verdict  and  thereby 
left  it  to  the  jury.  The  court  liad  decided  that  the  case  was  one  for 
the  jury,  and  after  that  decision  the  plaintiff's  counsel  withdrew  his 
motion  for  a  direction  in  his  favor,  and  the  court  did  not  act  upon 
requests  for  a  verdict,  but  dismissed  the  complaint  for  failure  of 


Digitized  by  VjOOQIC 


BURFORD  V,  THE  MAYOR.  225 


App.  Div.l  First  Department,  February  Term,  1898. 


proof   on  the  part  of  the   plaintiff,  and,  as  we  have  concluded, 
erroneously. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  BARRErr,  RcMSEYand  O'Brien,  J  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Thomas  W.  Burford,  Appellant,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Respondent. 

Munidptil  corporation — <ictian  for  injuries  erased  by  its  negligence — a  notice  of 
intention  to  sue  must  he  actually  delivered —  mailing  is  insufficient. 

Chapter  572  of  the  La\rs  of  1886,  providing  that  no  action  shaU  be  maintained 
against  a  city  for  damages  for  personal  injuries  resulting  from  its  alleged  neg- 
ligence unless  the  claimant  has  filed  a  notice  of  his  intention  to  commence  an 
artion  upon  such  claim  with  the  corporation  counsel,  is  complied  with  only  by 
a  delivery  thereof  by  or  on  behalf  of  the  claimant  at  the  office  in  which  it  is  to 
be  filed;  service  of  such  a  notice  by  mail  is  insufficient. 

The  testimony  of  a  witness,  sworn  upon  the  trial  of  an  action  brought  against  a 
municipal  corporation  to  recover  damages  for  personal  injuries,  that  he  saw  in 
the  office  of  the  corporation  counsel,  in  the  hands  of  an  assistant,  a  notice  of 
the  claim  with  the  name  of  the  corporation  counsel  written  upon  it,  does  not 
establish  proper  service  thereof. 

Appeal  by  the  plaintiff,  Thomas  W.  Burford,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  tlie  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  12th  day  of  March, 
1S97,  upon  tlie  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  New  York  Trial  Term,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  9th  day  of  March,  1897,  deny- 
ing the  plaintiff's  motion  for  a  new  trial  made  upon  tlie  minutes. 

The  action  was  brought  to  recover  damages  for  personal  inju- 
ries resulting  to  the  plaintiff  from  the  alleged  negligence  of  the 
defendant. 

Section  1  of  chapter  572  of  the  Laws  of  1886,  referred  to  in  the 
opinion,  provided  as  follows : 

**  No  action  against  the  mayor,  aldermen  and  commonalty  of  any 
App.  Div.— Vol.  XXVI.         29 
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city  in  this  State  having  fifty  thousand  inhabitants  or  over,  for  dam- 
ages for  personal  injuries  alleged  to  have  been  sustained  by  reason 
of  the  negligence  of  such  mayor,  aldermen  and  commonalty,  or  of 
any  department,  board,  officer,  agent  or  employee  of  said  corpora- 
tion, shall  be  maintained  unless  the  same  shall  be  commenced  within 
one  year  after  the  cause  of  action  therefor  shall  have  accrued,  nor 
unless  notice  of  the  intention  to  commence  such  action  and  of  the 
time  and  place  at  which  the  injuries  were  received,  shall  have  been 
filed  with  the  counsel  to  the  corporation  or  other  proper  law  officer 
thereof  within  six  months  after  such  cause  of  action  shall  have 
accrued." 

J.  W,  Bryanty  for  the  appellant. 

T,  Ccmnoly^  for  the  respondent. 

Patterson,  J. : 

On  the  argument  of  this  cause  counsel  declared  that  the  only 
question  for  the  consideration  of  the  court  on  this  appeal  was  the 
sufficiency  of  the  proof  made  by  the  plaintiff  of  the  service  of  the 
notice  of  claim  required  to  be  filed  with  the  corporation  counsel  by 
chapter  572  of  tlie  Laws  of  1886.  It  appeared  in  evidence  that  a 
notice  sufficient  in  form  was  served  upon  the  comptroller  of  the  city 
of  New  York,  but«we  have  held  that  such  a  notice,  even  if  traced 
into  the  hands  of  the  corporation  counsel,  is  not  a  sufficient  compli- 
ance with  the  requirement  of  the  law.  {Mism^w  v.  The  Mayor^  17 
App.  Div.  536.)  It  was  also  shown  by  the  plaintiff  that  an  attempt 
at  service  of  the  necessary  notice  upon  the  counsel  to  the  corporation 
was  made  hy  mailing  it.  Service  of  such  a  notice  by  mail  is  insuffi- 
cient. The  purpose  of  the  statute  is  that  direct  written  notice  shall 
be  given,  and  that  it  shall  he  filed  with  the  corporation  counsel. 
That  requirement  imposes  upon  the  claimant  tlie  duty  of  doing  every- 
thing necessary  to  put  the  corporation  counsel  in  physical  possession 
of  the  notice  so  that  it  may  be  said  to  be  on"  file  with  him  —  mailing 
is  not  the  equivalent  of  filing  required  by  the  statute.  Delivery  by 
or  on  behalf  of  the  claimant  at  the  office  in  which  the  filing  is  to  l>e 
made  will  alone  satisfy  the  statute.  As  was  said  in  Gates  v.  T?ie 
State  (128  N.  Y.  221),  in  commenting  upon  another  statute  respecting 
tlie  filing  of  claims,  "if  we  should  hold  that  the  mailing  by  a  claim- 
ant of  his  claim  directed  to  the  canal  appraisers  was  equivalent  to 
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a  filing  in  the  office,  I  think  we  should  be  disregarding  the  plain 
reading  of  the  law  and  denying  to  the  words  of  the  statute  their 
plain  and  usual  force  and  significance." 

But  there  was  some  slight  evidence  on  the  trial  that  the  corpora- 
tion counsel  had  received  a  notice,  a  witness  testifying  that  he  saw  in 
the  corporation  counsel's  office,  in  the  hands  of  an  assistant,  a  notice 
of  claim  with  the  name  of  the  corporation  counsel  written  upon  it,  and 
tlie  contention  is,  therefore,  made  that  the  notice  was,  to  all  intents 
and  purposes,  filed  and  the  law  complied  with  ;  and  that,  inasmuch  as 
the  object  of  the  statute  was  accomplished,  the  means  by  which  that 
was  done  became  immaterial.  The  plaintiff  was  examined  by  the 
corporation  counsel,  and  it  was  upon  the  occasion  of  that  examina- 
tion that  the  notice  addressed  to  the  corporation  counsel  was  seen  in 
the  hands  of  his  assistant  conducting  the  examination. 

That  slight  evidence  was  not  enough  to  show  a  delivery  of  the 
notice  at  the  corporation  counsel's  office  in  the  manner  required  by 
law.  It  is  of  the  utmost  importance  that  this  statute  should  be 
strictly  complied  with.  How,  when  or  under  what  circumstances 
the  assistant  corporation  counsel  came  into  possession  of  the  copy  of 
the  notice  which  was  seen  in  his  hands  on  the  examination  we  do 
not  know.  No  presumption  that  it  was  filed  in  accordance  with  the 
law  can  be  drawn  where  the  fact  is  obvious  that  it  was  not  delivered 
as  required  by  law,  and  in  that  resi)ect  the  case  differs  from  McMa- 
hon  V.  The  Mayor  (1  App.  Div.  321),  where,  under  the  exceptional 
facts  appearing  in  that  case,  we  held  that  the  notice  was  sufficiently 
filed  because  there  was  proof  of  its  actual  delivery  to  an  assistant  to 
the  corporation  counsel,  who  was  conducting  the  examination  of  a 
plaintiff  as  to  the  claim  set  forth  in  the  notice  at  the  time  the  service 
was  made.  But  here  we  cannot  indulge  in  the  inference  of  proper 
filing  merely  from  the  fact  that  in  soTiie  way  a  notice  came  into  the 
hands  of  an  assistant  to  the  corporation  counsel,  and  he  had  it  on  a 
particular  occasion.  The  point  may  seem  to  be  technical,  bnt  it  is 
of  prime  importance  to  the  city. 

The  judgment  dismissing  the  complaint  must  be  affirmed,  with 
costs. 

Van  Brunt,  P.  J.,  Barrett,  Rumsey  and  O'Brien,  J  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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The  People  of  the  State  of  New  York  ex  rel.  Georgjs  Tyroler, 

Appellant,  V,  The  Warden  of  the  City  Prison  of  the  City  of 

New  York,  Respondent. 

The  act  limiting  the  sale  of])as8a^e  tickets  to  comTnon  carriers  and  their  autJiorwd 
agents  is  constitutional. 

Chapter  506  of  the  I^ws  of  18ST  (constituting  gg  615,  616  of  the  Penal  Code), 
confining  the  sale  of  passage  tickets  exclusively  to  common  carriers  or  their 
authorized  agents,  and  providing  for  the  redemption  by  the  carriers  of  tickets 
not  used,  is  designed  to  protect  passengers  from  fraud  in  the  sale  of  such  tickets, 
and  is  a  proper  exercise  of  the  police  power  of  the  State  over  the  general  sub- 
ject of  transportation.  It  does  not  deprive  a  person  who,  in  consequence  of 
it,  is  prevented  from  continuing  tlie  business  of  speculating  in  passage  tickets, 
of  life,  liberty  or  property  without  due  process  of  law,  nor  deny  to  him  the 
equal  protection  of  the  law  within  the  meaning  of  the  Constitution  of  the  United 
States  ;  nor  does  it  impair  the  obligation  of  a  contract  or  constitute  an  invasion 
of  the  exclusive  power  of  Congress  to  regulate  interstate  commerce. 

Appeal  by  the  relator,  George  Tyroler,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  12th 
day  of  January,  1898,  dismissing  a  writ  of  habeas  corpus  and 
remanding  the  relator  to  the  custody  of  the  warden  of  the  city  prison 
of  the  city  of  New  York. 

Marshall  <&  Gruber,  for  the  appellant. 

A.  B,  Gardiner^  District  Attorney^  for  the  respondent. 

Patterson,  J. : 

George  Tyroler,  the  appellant  herein,  was  taken  into  custody  upon 
a  mandate  of  a  committing  magistrate  of  the  city  of  New  York,  on 
a  charge  of  violating  the  provisions  of  chapter  506  of  the  Laws  of 
1897  of  the  State  of  New  York,  and,  being  in  such  custody,  was 
brought  before  a  justice  of  tlie  Supreme  Court  of  the  State  of  New 
York  at  a  Special  Term,  upon  a  writ  of  habeas  corpus.  Upon  the 
return  of  such  writ  the  prisoner  insisted  that  his  detention  was 
unlawful,  for  the  reason  that  certain  provisions  of  the  statute,  with 
the  violation  of  which  he  was  charged,  are  unconstitutional  and  void. 
The  court  decided  adversely  to  that  claim,  the  writ  was  dismissed^ 
and  the  prisoner  was  remanded  to  the  custody  of  the  warden  of  the 
city  prison.  From  the  order  entered  on  that  decision  this  appeal 
is  taken. 
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The  prisoner  was  arrested  upon  a  complaint  wliich  set  forth  that 
the  complainant  was  a  traveling  salesman,  residing  in  New  York; 
that  on  the  16th  of  September,  1897,  at  No.  725  Broadway,  in  the 
city  of  New  York,  George  Tyroler  unlawfully  and  feloniously 
a^ked,  took  and  received  from  such  complainant  the  sum  of  six  dol- 
lars and  thirty  cents,  as  consideration  for  a  passage  and  conveyance, 
and  for  procurement  of  tickets  giving  and  purporting  to  give  to  the 
complainant  the  absolute  right  to  a  passage  and  conveyance  from 
the  city  of  New  York  to  the  city  of  Norfolk,  in  the  State  of  Vir- 
ginia, by  means  of  certain  lines  of  travel  and  communication  named 
in  the  complaint;  and,  further,  that  George  Tyroler  was  not  an 
authorized  agent  of  the  owners  or  consignees  of  any  of  the  lines  of 
transportation  or  vehicles  of  transportation  by  which  such  journey 
was  to  be  performed ;  and,  further,  that  the  complainant  paid  the 
money  for  the  tickets,  which  tickets  were  annexed  to  the  complaint ; 
and,  further,  that,  at  the  time  of  the  purchase  of  such  tickets,  the 
defendant  admitted  that  he  was  not  authorized,  in  writing  or  other- 
wise, by  either  of  the  companies  purporting  to  have  issued  such 
tickets,  to  act  as  its  agent. 

The  petition  presented  by  the  prisoner  on  the  procurement  of 
the  writ  of  habeas  corpus  sets  forth  the  formal  matters  required 
to  be  shown  in  petitions  for  such  writs  and  the  facts  consti- 
tuting the  elements  of  the  charge  upon  which  he  was  arrested, 
namely,  that  he  asked,  took  and  received  money  as  a  considera- 
tion for  a  passage  and  conveyance  and  for  the  procurement  of  a 
ticket  giving,  or  purporting  to  give,  the  absolute  right  to  a  passage 
and  conveyance  upon  a  ferryboat,  railway  train  and  vessel  from 
the  city  of  New  York  to  the  city  of  Norfolk  in  the  State  of  Virginia, 
without  being  an  authorized  agent  of  the  owner  or  consignee  of 
such  ferryboat  and  vessel,  or  of  the  company  running  such  train  or 
boat,  and  without  being  the  properly  authorized  agent  of  any  trans- 
portation company.  The  prisoner  then  stated  in  his  petition  that  he 
was  advised  by  counsel  that  the  act  of  the  Legislature  of  the  State  of 
New  York  in  question  is  unconstitutional  and  void,  in  that  it 
violates  the  provisions  of  section  1  of  article  1  of  the  Constitution  of 
the  State  of  New  York  by  depriving  him  of  a  right  and  privilege 
secured  to  citizens  of  said  State,  to  wit,  the  right  to  sell  or  procure 
tickets  for  transportation  over  the  lines  of  a  common  carrier ;  and 
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that  it  also  violates  the  provisions  of  section  6  of  article  1  of  said  Con- 
stitution, and  of  section  1  of  article  1:1:  of  the  amendments  to  the 
Constitution  of  the  United  States,  by  depriving  him  of  his  liberty 
without  due  process  of  law,  to  wit,  the  liberty  of  engaging  in  the 
aforesaid  business ;  that  it  also  violates  the  provisions  of  section  6  of 
article  1  of  the  Constitution  of  the  State  of  New  York,  and  of  sec- 
tion 1  of  article  14  of  the  amendments  to  the  Constitution  of  the 
United  States,  by  depriving  him  of  his  property  in  the  ticket 
described  in  the  complaint ;  that  it  violates  the  provisions  of  section 
1  of  article  3  of  the  Constitution  of  the  State  of  New  York,  which 
vests  the  legislative  power  in  the  Senate  and  Assembly  thereof ;  that 
it  violates  tlie  provisions  of  section  8  of  article  1  of  the  Constitu- 
tion of  the  United  States,  which  confers  exclusive  power  on  the 
Congress  of  the  United  States  to  regulate  commerce  among  the 
several  States,  and  that  it  violates  the  provisions  of  section  1  of  arti- 
cle I'i  of  the  amendments  to  the  Constitution  of  the  United  States 
by  denying  to  the  petitioner  the  equal  protection  of  the  laws  of  the 
State  of  New  York,  and  by  abridging  his  privileges  and  immunities 
as  a  citizen  of  the  United  States. 

So  far  as  material  to  the  present  case,  the  act  of  the  Legislature 
of  the  State  of  New  York  —  chapter  506,  Laws  of  1897  —  which 
went  into  effect  on  the  1st  of  September,  1897,  contains  in  sub- 
stance the  following  provisions : 

No  person  shall  issue  or  sell,  or  offer  for  sale,  any  passage  ticket, 
or  an  instrument  giving,  or  purporting  to  give,  any  right,  either 
absolutely  or  upon  any  condition  or  contingency,  to  a  passage  or 
conveyance  upon  any  vessel  or  railway  train,  or  a  berth  or  stateroom 
in  any  vessel,  unless  he  is  an  autliorized  agent  of  the  owners  or  con- 
signees of  such  vessels  or  of  the  company  running  such  train  (with 
immaterial  exceptions);  and  no  person  is  deemed  an  authorized 
agent  of  such  owners,  consignees  or  company,  within  the  meaning  of 
the  statute,  unless  he  has  received  authority  in  writing  therefor. 
(Such  written  authority  to  contahi  certain  specific  statements.)  It 
further  provides  that  no  person  (with  an  immaterial  exception)  shall 
ask,  take  or  receive  any  money  or  valuable  thing  as  a  consideration 
for  any  passage  or  conveyance  upon  any  vessel  or  railway  train  or 
for  the  procurement  of  any  ticket  or  instrument  giving  or  purport- 
ing to  give  a  right,  either  absolutely  or  upon  a  condition  or  contin- 
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gency,  to  a  passage  upon  the  vessel  or  railway  train,  etc.,  unless 
he  18  an  authorized  agent  within  the  provisions  aforesaid  ;  nor  shall 
any  person  as  such  agent  sell  or  offer  to  sell  any  such  ticket,  instru- 
ment, berth  or  stateroom,  or  ask,  take  or  receive  any  consideration 
for  any  such  passage,  etc.,  excepting  at  tlie  office  designated  in  his 
appointment,  nor  until  he  has  been  authoiized  to  act  as  such  agent, 
according  to  the  provisions  of  the  last  section,  nor  for  a  sum  exceed- 
ing the  price  charged  at  the  time  of  such  sale  by  the  company, 
owners  or  consignees  of  the  vessel  or  railway  mentioned  in  the 
ticket.  The  statute  then  provides  that  it  shall  not  be  construed  to 
prevent  a  properly  authorized  agent  of  one  transportation  company 
from  purchasing  tickets  from  the  properly  authorized  agent  of 
anotlier  transportation  company,  so  that  a  traveler  may  make  a  con- 
tinuous journey  over  more  than  one  line ;  and  then  proceeds  to 
enact  that  every  person  wlio  shall  have  purchased  a  ticket  from  an 
authorized  agent  of  a  railway  company,  which  shall  not  have  been 
used,  or  shall  have  been  used  only  in  part,  may,  within  thirty  days 
after  the  date  of  the  sale  of  the  ticket,  have  the  same  redeemed  and 
the  money  refunded,  in  case  the  ticket  was  not  used,  or,  if  only 
partly  used,  then  at  a  proportionate  value.  A  provision  is  made  for 
the  evidence  upon  which  the  proportionate  vahie  shall  be  deter- 
mined and  fixed,  and  the  redemption  of  the  ticket  is  made  compul- 
sory ;  and  a  penalty  is  provided  to  be  recovered  by  an  action  from 
any  railroad  company  which  wrongfully  refuses  redemption  in 
accordance  with  the  provisions  of  the  act.  The  provisions  of  the 
act  of  the  Legislature  referred  to  constitute  amendments  to  the 
Penal  Code  of  the  State  of  New  York,  and  are  the  present  sections 
615  and  616  of  that  Code.  Section  618  of  the  same  Code  provides 
that  a  person  guilty  of  a  violation  of  any  of  the  provisions  of  the 
preceding  sections  of  tliis  chapter  is  punishable  by  imprisonment  in 
a  State  prison  not  exceeding  two  years,  or  by  imprisonment  in  the 
county  jail  not  exceeding  six  months. 

The  provisions  of  the  law  drawn  in  question  liere  are  contained 
in  that  chapter  of  the  Penal  Code  which  relates,  according  to  its 
title,  to  frauds  in  the  sale  of  passage  tickets.  It  will  scarcely  be 
questioned  that  it  is  within  the  power  of  the  Legislature  of  the 
State  to  pass  laws  to  prevent,  witliin  its  territory,  the  commission 
of  frauds  upon  passengers ;  and  it  cannot  be  denied  that  the  par- 
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ticular  provisions  of  the  chapter  referred  to  are  directed  and  tend  to 
that  end.  The  objection  urged  to  the  law  and  arising  under  tlie  Con- 
stitution of  the  State,  that  no  citizen  shall  be  disfranchised  or  deprived 
of  any  of  his  rights  unless  by  tlie  law  of  the  land  or  the  judgment 
of  his  peers,  or  that  he  shall  not  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law,  is  not  well  taken.  There 
is  nothing  in  this  statute  which  deprives  this  appellant  of  any 
right  he  held  in  common  with  the  other  citizens  of  the  State, 
or  of  his  property.  There  were  a  great  many  conditions  assumed 
to  exist  on  the  argument  of  this  case  which  do  not  appear  in 
the  record,  but  we  will  take  it  for  granted  that  the  appellant  was 
engaged  in  the  occupation  or  pursuit  of  buying  and  selling  and  deal- 
hig  in  railroad  tickets,  and  thus  place  the  discussion  on  the  same 
broad  ground  upon  which  it  was  presented.  The  provisions  of  the 
statute  assailed  prevent  the  continuance  of  that  dealing,  which  is 
one  relating  to  the  business  of  other  persons,  which  business  is  sub- 
ject to  governmental  control  and  regulation.  The  buying  and  sell- 
ing of  railroad  tickets  is  nothing  but  the  buying  and  selling  of  the 
-evidence  which  entitles  a  person  to  transportation  by  a  public  car- 
rier. The  issuing  of  tickets  is  a  feature  of  the  carrier's  business. 
The  regulation  and  control  of  the  business  of  a  public  carrier  is 
originally  with  the  sovereign  power  conferring  the  franchise  upon 
that  carrier,  if  it  be  a  corporation,  or  of  the  State  in  which  the  busi- 
ness is  carried  on,  if  the  carrier  is  not  a  corporation.  If  the  exercise 
of  that  power  of  regulation  and  control  prevents  a  third  party  from 
securing  a  personal  advantage,  which  he  calls  his  business,  he  is  not 
deprived  of  any  constitutional  right.  The  effect  of  the  provisions 
of  the  act  now  in  question  is  to  confine  the  conduct  of  the  business 
of  common  carriers  in  the  State  of  New  York  to  those  carriei*3 
themselves,  so  far  as  the  emission  and  sale  and  transfer  by  sale  of 
tickets  for  transportation  are  concerned.  Railroad  tickets  being 
merely  the  evidences  of  a  contract  between  the  carrier  and  a  pas- 
senger, the  whole  relation  as  to  their  issuance  and  use  by  this  law  is 
limited  to  the  carrier  and  the  passenger.  For  a  consideration  paid 
the  carrier  undertakes  to  transport  the  person  to  whom  that  ticket 
is  issued.  In  order  to  prevent  fraud  upon  a  passenger,  the  present 
statute  requires  that  the  dealing  with  reference  to  the  evidence  of 
the  making  of  a  contract  of  transportation  shall  be  directly  between 
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passenger  and  carrier,  for  wlien  the  act  prescribes  that  the  ticket 
sliall  be  purchased  only  from  an  authorized  agent  of  a  conii>any,  it 
merely  says  that  the  purchase  shall  be  made  from  the  corporation 
itself,  for  the  corporation  cannot  act  otherwise  than  through  agents, 
and  when  from  any  other  carrier,  the  purchase  sliall  be  from  tlie  cer- 
titied  agent  of  such  carrier.  If,  as  a  conse(pience  of  this  regulation, 
some  person  wlio  has  theretofore  carried  on  the  industry  of  buying 
and  selling  or  speculating  in  railway  tickets,  is  prevented  from  con- 
tinuing to  do  so,  he  is  not  deprived  in  any  legal  sense  of  his  prop- 
erty right  in  a  business.  lie  was  merely  engaged  in  doing  some- 
thing, not  unlawful  in  itself,  but  whicli  might  be  made  so  bj'  the 
exercise  of  the  power  the  State  has  to  regulate  the  business  of  car- 
riei*s  within  its  boundaries.  He  had  carried  on  a  dealing  in  respect 
to  which  no  legislative  regulation  had  been  made  before  this  act  was 
passed,  but,  by  doing  so,  he  did  not  acquire  a  vested  right  as  against 
the  State  to  prevent  its  exercise  of  sovereignty  in  the  control  and 
regulation  of  the  incidents  of  a  traffic,  to  prevent  frauds  that  might 
be  perpetrated  through  and  by  means  of  tiiat  very  kind  of  dealing 
which  he  had  carried  on.  If  the  regulation,  which  the  Legislature 
is  competent  to  make,  acts  incidentally  upon  him,  it  does  not  deprive 
him  of  a  general  right  he  had,  for,  as  has  been  said,  the  law  is  directed 
to  the  correction,  by  future  prevention,  of  what  the  Legislature 
deemed  to  be  a  public  evil,  and  to  the  security  of  the  traveler  and 
to  the  confinement  of  one  branch  of  the  business  of  common  carriers 
to  their  responsible  and  authorized  agents.  The  statute  is  not  one 
preventing  a  citizen  from  dealing  in  merchandise  or  property  gen- 
erally. Such  a  law  would  clearly  be  unconstitutional,  but  the  prop- 
erty right  of  a  purchaser  of  a  railroad  ticket  is  the  right  to  trans- 
portation to  be  furnished,  and  of  which  right  the  ticket  is  only  the 
evidence.  Indeed,  it  has  been  said  that  the  ticket  is  the  property  of 
the  carrier ;  that  it  is  delivered  to  a  passenger  to  be  held  temporarily 
for  a  special  purpose,  and  he  acquires  only  a  special  property  in  it, 
for  it  is  to  be  redelivered  to  the  carrier  wlien  the  journey  ends,  or  is 
about  to  end.  {Ilihhard  v.  N.  Y.  c6  E.  E,  R,  Co,,  15  k.  Y.  ^:^^) 
For  the  same  reasons  the  statute  does  not  infringe  any  of  the  pro- 
visions of  the  Constitution  of  the  United  States  with  reference  to 
the  deprivation  of  a  person  of  his  liberty  or  property  without  due 
process  of  law,  nor  deny  to  him  the  equal  protection  of  the  law 
App.  Div.— Vol.  XXVI.         30 
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secured  by  tliat  Constitution.  Tiiis  act  does  not  deprive  a  person, 
purchasing  a  railroad  ticket  'from  a  carrier,  of  his  special  property 
in  tliat  ticket ;  nor  does  it  impair  the  obligation  of  a  contract,  for 
the  ticket  is  not  the  contract  of  carriage  {Ilihbard  v.  N,  Y.  &  E. 
E,  R.  Co,,  15  N.  Y.  '^m ;  Quimhy  v,  Vand^rhilt,  17  id.  306 ;  liaio- 
son  V.  P.  R,  R.^  48  id.  217) ;  nor  does  it  confer  an  exclusive  privi- 
lege upon  any  class  of  persons.  The  holder  or  owner  of  a  ticket 
for  transportation  is  not  deprived  of  his  property  by  reason  of  any 
provision  of  the  act  in  question.  The  real  effect  of  the  law  seems 
to  be,  in  tliis  connection,  to  make  tickets  purchased  from  common 
carriers  non-transferable  by  sale.  It  does  not  prevent  the  giving 
away  of  a  ticket,  and  if  the  carrier  sells  more  than  one  ticket  to  one 
person,  it  directly  contracts  to  furnish  transportation  to  as  many 
people  selected  by  the  purchaser  as  there  are  tickets  sold  to  liim. 
But  special  provision  is  made  to  protect  the  passenger  in  his  right 
If  he  does  not  wish  to  use  the  transportation,  he  may  have  his  ticket 
redeemed  and  get  its  full  value ;  if  he  wishes  to  use  the  transporta- 
tion only  partially,  he  may  receive  the  value  of  the  unused  portion 
of  the  transportation.  The  holder  of  the  ticket,  therefore,  is  fully 
protected ;  he  is  deprived  of  nothing ;  he  may  carry  out  the  con- 
tract and  take  his  transportation  if  he  wishes  it ;  if  not,  he  receives 
the  equivalent  in  money  from  the  carrier.  Nor  is  there  any  exclu- 
sive privilege  accorded  by  this  act  in  the  authorization  of  agents  to 
sell  tickets.  There  is  no  discrimination  against  any  class  of  citizens ; 
the  provision  that  the  corporation  shall  sell  only  through  its  agents 
is  merely  a  declaration  that  the  corporation  itself  shall  sell  its  tickets, 
and,  as  applied  to  the  unincorporated  carriers,  it  does  not  limit  the 
selection  of  agents  to  any  class.  Tickets  can  only  be  sold  by  indi- 
viduals acting  as  the  agents  of  the  corporations  or  other  carriers, 
and  it  is  no  discrimination  causing  an  unec^ual  operation  of  the  law 
for  the  corporate  body  to  select  the  persons  who  shall  act  as  its 
agents,  or  the  unincorporated  carrier  its  servants.  There  is  no 
monopoly  in  the  business  of  selling  tickets  accorded  by  that  featui-e 
of  the  act.  Upon  the  several  matters  thus  far  considered,  respecting 
constitutional  objections  to  the  act  in  question,  we  have  nothing 
more  than  has  been  said  above  to  add  to  the  reasoning  in  the  cases 
of  Burdleh  v.  The  People  (149  111.  GOO);  The  State  v.  Corbett  (57 
Minn.  345),  and  Commonwealth  v.  ]Vilso?i  (14  Phila.  384),  and  it 
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would  be  a  mere  parade  of  learning  to  refer  particularly  to  the 
authorities  cited  and  considered  by  the  learned  judges  who  wrote 
the  opinions  of  the  court  in  those  cases. 

But  it  is  objected  that  the  legislation  now  under  consideration  is 
void,  because  it  invades  the  exclusive  power  of  the  Congress  of  the 
United  States  to  control  interstate  commerce.     Undoubtedly,  the 
transportation  of  passengers  is  a  branch  of  commerce,  and  undoubt- 
edly  a  contract  to  transport  a  passenger  from  New  York  to  Norfolk^ 
in  the  State  of  Virginia,  relates,  in  a  sense,  to  interstate  commerce. 
The  real  question  involved  in  this  branch  of  the  case  is  whether  the 
legislation  of  the  State  of  New  York,  that  we  have  been  consider- 
ing, constitutes  a  "regulation"  of  interstate  commerce,  in  the  sense 
in  which  that  word  "  regulation  "  is  used  in  the  Constitution  of  the 
United  States.     In  the  first  place,  it  is  to  be  observed  that  it  does  not 
in  any  way  aflfect  the  fact  of  transportation  ;  it  does  not  in  any  way 
hinder  or  obstruct  or  trammel  a  passenger  seeking  to  make  a  contract 
of  transportation  with  any  carrier.     It  is  merely,  in  the  relation  now 
under  consideration,  a  statute  designating  and  defining,  as  a  police 
regulation  operating  within  the  State  of  New  York,  the  person* 
with  whom,  and  the  places  at  which,  arrangements  for  transportation 
shall  be  made,  prohibiting,  under  penalties,  the  selling  of  tickets  by 
any  other  persons  or  in  any  other  places,  and  confining  those  inci- 
dents of  business  to  the  carriers  themselves  and  the  pei-sons  they 
authorize  to  issue  evidences  of  the  contract  for  them.     Why  is  tin* 
done?     For  the  security  and  protection  of  persons  seeking  transpor- 
tation by  common  carriers  within  the  State,  and  in  order  that  such  per- 
sons may  not  be  imposed  upon.     That  cannot  be  called  a  general  regu- 
lation of  commerce.     It  may  affect  a  person  before  the  relation  of 
passenger  and  carrier  is  constituted,  but  it  falls  within  the  general 
power  of  the  State  to  regulate  and  control,  for  the  general  welfare, 
the  conduct  of  legitimate  business,  within  its  own  boundaries.     A* 
was  remarked  in  Hall  v.  De  Cicir  (95  U.  S.  487) :  "  Legislation  may, 
in  a  great  variety  of  ways,  affect  commerce  and  persons  engaged  in 
it  without  constituting  a  regulation  of  it  within  the  meaning  of  the 
Constitution  "  (citing  authorities),  and  "  the  Hue  which  separates  the 
powers  of  the  States  from  this  exclusive  power  of  Congress  is  not 
always  distinctly  marked,  and  oftentimes  it  is  not  easy  to  determine 
on  which  side  a  particular  case  belongs.     Judges  not  unfrequently 
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differ  in  their  reasons  for  a  decision  in  which  tliey  concur."  In  that 
case  it  was  held  that  a  statute  of  the  State  of  Louisiana,  which  required 
persons  engaged  in  tlie  transportation  of  passengers  among  the  States 
to  give  all  passengers  traveling  within  the  State  equal  rights  and  privi- 
leges, was  unconstitutional,  because  it  was  a  regulation  of  interstate 
commerce.  It  related  only  to  travel ;  but  the  utmost  that  can  be  said 
with  reference  to  the  statute  of  the  State  of  Xew  York,  as  affecting 
commerce  between  the  States,  is  that  it  includes  the  sale  of  tickets 
for  transportation  such  as  those  sold  by  this  appellant.  Neverthe- 
less, it  seems  to  be  indisputable  that  the  general  object  of  the 
statute  is  to  enforce  a  mere  i)oHce  regulation,  and  that  it  is  purely 
a  local  State  matter ;  that  its  object  is  to  prevent  fraud  upon  pas- 
sengers going  anywhere  within  or  without  the  State.  That  does  not 
amount  to  a  regulation  of  interstate  commerce.  As  was  said  in  the 
case  of  The  State  v.  CWhett  (aupra\  "  It  is  a  mere  police  regulation 
of  the  sale  and  transfer  of  tickets  designed  to  protect  the  public  from 
frauds,  and  its  interference,  if  any,  with  interstate  commerce  is  purely 
incidental  and  accidental.  The  grant  of  power  to  Congress  to 
regulate  interstate  commerce  was  not  designed  to  and  does  not  at  all 
interfere  with  police  power  of  the  states  to  promote  domestic 
order,  to  prevent  crime  and  to  protect  the  lives  and  property  of  its 
citizens,  although  such  regulations  may  indirectly  operate  upon  and 
affect  interstate  commerce.  Such  regulations  are  valid  in  spite  of 
their  operation  on  commerce,  and  the  right  to  pass  them  does  not 
originate  from  any  power  in  the  State  to  regulate  commerce.  The 
books  are  so  full  of  cases  to  this  effect  that  the  citation  of  authori- 
ties in  support  of  the  proposition  is  unnecessary." 

In  our  judgment,  the  purpose  and  scope  of  the  sections  of  the 
Penal  Code  above  referred  to,  are  to  control  within  the  police  power 
of  the  State  for  the  protection  of  persons  seeking  transportation,  the 
agencies  within  the  State  through  which  and  with  which  contracts 
for  transportation  may  be  made,  and  that  the  law  is  free  from  the 
^constitutional  objections  taken  to  it. 

Tlie  order  appealed  from  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Barrett,  Inoraham  and  McLaughlin,  JJ., 
concurred. 

Order  affirmed,  with  costs. 
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JoHTN  F.  Spaulding  and  Others,  Appellants,  v.  American  Wood 
Board  Company,  Respondent. 

Construction  of  a  compromise  agreement  ofsnle  as  to  goods  delivered  to  a  factor. 

In  an  action  brought  to  enforce  a  factor's  lien  which  the  plaintiffs  claimed  to 
have  upon  goods  sent  to  them  by  the  defendant,  it  appeared  that  a  dispute 
having  arisen  as  to  whether  the  goods  had  been  sold  to  the  plaintiffs  outright  or 
had  been  consigned  to  them  as  factoi-s,  the  parties  in  compromise  of  the  dispute 
entered  into  a  written  agreement  stating,  "all  stock  you  (the  plaintiffs)  now 
have  and  consider  consigned  to  be  settled  for  by  note,  and  we  (the  defendant) 
guarantee  the  price  of  $50.00  per  ton.  Further,  we  (the  defendant)  agree  to 
renew  a  portion  not  more  than  $1,500.00  of  the  $2,500.00  note  already  given  us 
on  account,  and  the  June  sales  *  *  *  to  be  settled  for  on  a  cjish  basis;  and 
we  agree  to  accept  customers'  notes  for  portion  and  cheque  for  balance  in  full 
to  July  1st,  1893.' 

Held,  that  the  complaint  was  properly  dismissed; 

That  the  instrument  operated  as  a  transfer  to  the  plaintiffs  of  the  title  to  the 
goods  in  question,  and  that  whatever  recourse  they  might  have  against  the 
defendant  would  be  upon  the  guaranty  after  they  had  sold  the  goods. 

Appeal  by  the  platntiflFs,  Jolin  F.  Spaulding  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  17th  day 
of  June,  1896,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  New  York  Special  Term  dismissing  the  complaint  upon  the 
merits,  with  notice  of  an  intention  to  bring  up  for  review  upon  such 
appeal  the  decision  and  order  entered  in  said  clerk's  office  on  th© 
11th  day  of  June,  1896,  directing  the  entry  of  said  judgment. 

L  Z.  Bamberger^  for  the  appellants. 

Edmund  Luis  Mooney^  for  the  respondent. 

Patterson,  J. : 

This  action,  to  enforce  a  factor's  lien,  was  brought,  apparently, 
under  section  1737  of  the  Code  of  Civil  Procedure  and  the  authority 
of  Whitman  v.  Ilortori  (46  N.  Y.  Super.  Ct.  531 ;  affd.,  94  N.  Y. 
644).  No  point  has  been  made  of  the  right  to  maintain  such  a 
Buit  before  demand  of  payment  of  the  amount  of  the  lien  made 
upon  the  owner  of  the  chattels  against  which  the  lien  is  sought  to 
be  enforced,  and,  therefore,  we  do  not  pass  upon  that  question. 
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The  plaintiffs  were  agents  for  the  sale  of  goods  manufactured  by  the 
defendant.  They  had  two  accounts  on  their  books  of  their  dealings 
with  the  defendant ;  one  of  goods  consigned  directly  to  them,  to  be 
Bold  on  commission,  and  another  called  the  general  account,  which 
was  of  merchandise  shipped  and  deUvered  by  the  defendant  to  cus- 
tomers secured  by  the  plaintiffs,  which  merchandise  did  not  pass 
through  or  come  into  the  hands  of  the  plaintiffs,  but  upon  which 
they  were  entitled  to  receive  a  commission,  evidently  for  procuring 
the  sales  to  be  made.  The  complaint  alleges  that  when  this  action 
was  begun  the  plaintiffs *had  in  their  possession  certain  goods,  upon 
which  they  claimed  they  had  made  advances  to  the  defendant ;  that 
fiuch  goods  were  held  under  an  express  agreement  that  they  should 
be  retained  as  security  for  such  advances  and  for  commissions,  and 
on  a  further  agreement  that  such  goods  would  bring  in  the  market 
the  price  of  fifty  dollars  a  ton,  and,  further,  that  the  defendant 
guaranteed  such  goods  would  bring  that  price ;  that  the  substiince 
of  that  guaranty  was  subsequently,  and  on  or  about  July  11,  1893, 
embodied  in  a  writing ;  that  it  was  also  agreed  that,  in  the  event 
of  the  failure  of  the  defendant  to  pay  such  advances  and  commis- 
sions, it  was  the  right  of  the  plaintiffs  to  sell  the  goods  at  public 
auction  or  private  sale,  and  to  retain  from  the  proceeds  of  sale  the 
amount  due  them.  Other  facts  are  alleged  tending  to  sustain  the 
right  of  the  plaintiffs  to  foreclose  the  lien,  and  appro])riate  relief  is 
asked  for.  The  answer  admits  the  possession  by  the  plaintiffs '  of 
the  goods  in  question,  but  avers  that  such  goods  were  sold  to  the 
plaintiffs  and  not  consigned  for  sale,  and  sets  up  as  an  affirmative 
defense  that,  prior  to  the  commencement  of  this  action,  an  account 
was  stated  between  the  parties  showing  that  the  plaintiffs  were 
indebted  to  the  defendant  in  a  certain  sum  of  money,  which  has 
been  fully  paid,  and  that  there  has  been  a  settlement  and  discharge 
of  all  claims  and  demands  alleged  in  the  complaint. 

The  real  issue  between  the  parties  on  these  pleadings  was  the  rela- 
tion in  which  the  plaintiffs  stood  to  the  merchandise  upon  which 
they  claim  a  lien.  Were  the  plaintiffs  the  purchasers  of  those  goods 
or  did  they  hold  them  as  factoi's  for  sale  on  account  of  the  defend- 
ant? The  solution  of  that  issue  of  fact  depends  upon  the  construc- 
tion to  be  given  to  the  writing  of  July  11,  1893,  which  is  referred 
to  in  the  complaint  as  containing  a  guaranty  given  by  the  def end- 
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ant,  but  which  the  defendant  contends  embraced  the  whole  agree- 
ment between  it  and  the  plaintiffs  with  reference  to  the  particular 
goods,  the  subject  of  the  action.  Tliat  writing  is  to  be  construed  in 
the  light  of  the  circumstances  surrounding  its  execution,  and  of  the 
testimony  given  by  one  of  the  plaintiffs  as  to  the  reason  and  the 
occasion  of  the  making  of  that  paper.  Mr.  Spaulding  testified  that 
a  dispute  or  misunderstanding  had  arisen  as  to  whether  the  ti-ansac- 
tions  referred  to  in  that  writing  were  sales  made  directly  by  the 
defendant  to  the  plaintiffs,  or  whether  the  transactions  were  what 
were  ordinarily  understood  to  be  consignments.  The  witness  pro- 
ceeded to  state  that  the  misunderstanding  had  arisen  before  the 
eleventh  of  July,  and  that  for  the  purpose  of  settling  that  misun- 
derstanding and  bringing  about  a  compromise  of  the  differences 
then  prevailing  between  the  parties,  he  went  to  the  factory  of  the 
defendant  and  there,  as  the  result  of  a  conference,  the  paper  was 
executed,  which  was  signed  by  both  the  plaintiffs  and  the  defendant. 
Tliat  paper  recited  that  the  "following  agreement"  was  entered 
into  by  which  the  differences  between  the  parties  were  adjusted,  viz. : 
"  All  stock  you  (the  plaintiffs)  now  have  a7id  co7is!de7'  consigjied  to 
be  settled  for  by  note,  and  we  guarantee  the  price  of  $50.00  per 
ton.  Further,  we  (the  defendant)  agree  to  renew  a  portion  not  more 
than  $1,500.00  of  the  $2,500.00  note  already  given  us  on  account,  and 
the  June  sales,  including  invoice  of  June  2d,  to  be  settled  for  on  a 
cash  basis;  and  we  agree  to  accept  customers'  notes  for  portion 
and  cheque  for  balance  in  full  to  July  1st,  1893."  The  interpreta- 
tion of  that  paper  was  for  the  court.  It  was  an  agreement  of  settle- 
ment of  the  matter  in  contest  between  the  parties.  That  matter  the 
witness  Spaulding  has  stated.  It  was  whether  the  sales  were  made 
directly  to  the  plaintiffs  or  were  consignments.  It  is  perfectly 
apparent  that  the  true  construction  of  the  paper  is  that  the  goods 
which  the  plaintiffs  considered  consigned  were  to  be  settled  for  by 
note,  and  the  defendant  was  to  guarantee  that  the  goods  when  sold 
would  bring  the  plaintiffs  the  price  of  iifty  dollars  a  ton.  We  think 
the  court  below  correctly  construed  the  agreement.  The  contention 
on  the  part  of  the  plaintiffs  is  that  the  writing  is  a  mere  recognition 
by  the  defendant  of  the  plaintiffs'  claim  that  the  goods  were  con- 
signed and  that  the  guaranty  was  intended  to  protect  the  i)lain- 
tiSs  for    the   amount    of   the   advances   they   had   made   to   the 
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extent  of  $1,500  of  the  renewal  of  §2,500  given  on  account  of 
the  goods.  But  it  is  plain  that  this  writing  is  evidence  of  a 
complete  settlement  for  those  goods.  The  note  of  the  plaintiffs  was 
to  be  given  for  the  goods,  and  the  guai-anty  of  the  price  was  for  the 
protection  of  the  plaintiffs,  necessarily  in  some  different  relation 
than  that  of  mere  factors,  for  in  the  relation  of  factors  the  guar- 
anty would  accomplish  nothing  more  than  what  the  law  provided, 
namely,  a  liability  of  the  defendant  for  any  balance  that  might  arise 
by  a  sale  of  the  goods  for  a  less  sum  than  the  amount  of  the  plain- 
tiffs' advances  upon  the  charges  against  them.  The  guaranty  w^as 
appropriate  to  a  sale  by  the  defendant  to  the  plaintiffs,  so  that  no 
loss  would  arise  by  reason  of  their  becoming  the  owners  of  the 
goods,  and  the  settlement  and  adjustment  of  the  controversy  upon 
the  basis  of  the  plaintiffs  becoming  such  ownere.  The  reference  in 
the  writing  to  the  June  invoice  merely  puts  that  on  a  cash  basis, 
or  what  is  regarded  as  equivalent  to  that,  the  acceptance  of  cus- 
tomers' notes  for  a  portion  and  a  check  for  the  balance.  We  think, 
therefore,  that  the  court  below  was  riglit  in  its  conclusion  that  the 
plaintiffs  became  the  owners  by  the  settlement  of  July  eleventh  of 
the  goods,  and  that  whatever  recourse  they  might  have  against  the 
defendant  would  be  on  the  guaranty,  after  making  the  sale  of  the 
goods. 

It  is  claimed,  however,  that  the  correspondence  between  the 
parties  shows  a  modification  of  the  writing  referred  to,  and  that  the 
dealings  between  them  with  reference  to  the  goods  indicate  such 
modification,  or  at  least  are  evidence  of  the  construction  which  the 
parties  themselves  gave  to  the  arrangement  resulting  in  that  writ- 
ing. That  the  correspondence  cannot  control  in  the  former  aspect 
seems  clear  from  the  fact  that  the  plaintiffs  sue  upon  a  contract 
made  on  or  before  July  eleventh  ;  the  right  to  the  lien  is  claimed  to 
have  arisen  then  and  not  from  any  subse<]uent  arrangement.  As  to 
a  practical  construction  having  been  made  by  the  parties  of  the 
instrument  of  July  eleventh,  whicli  would  give  it  the  meaning 
claimed  by  the  plaintiffs,  there  is  nothing  in  the  plaintiffs'  letter  erf 
August  1,  1894,  and  the  defendant's  answer  to  it  of  August  4, 1894, 
to  justify  that  contention.  Evidently,  so  far  as  the  defendant  is 
concerned,  it  only  refused  to  sanction  a  sale  which  would  render  it 
liable  upon  its  guaranty.     The  plaintiffs  sought  to  i-eopen  the  qnes- 
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tion  of  consignment  and  that  the  defendant  would  not  assent  to. 
It  said  in  its  letter  :  "  It  is  not  necessary  for  us  to  restate  our  corre- 
spondence regarding  the  matter  you  insist  upon  disputing  every 
time  your  note  matures."  Properly  viewed,  the  plaintiffs'  letter  indi- 
cated a  desire  on  the  part  of  the  plaintiffs  to  get  the  defendant  com- 
mitted to  an  acknowledgment  that  the  goods  were  held  on  consign- 
ment notwithstanding  the  settlement  of  July  eleventh,  and  to 
accomplish  that,  to  ask  permission  to  sell  the  goods  at  less  than  the 
fifty  dollars  mentioned  in  the  guaranty.  The  defendant's  refusal  to 
permit  that  to  be  done  does  not  affect  the  matter.  The  plaintiffs' 
right  to  sell  was  entirely  independent  of  any  permission  of  the 
defendant.  They  might  have  sold  the  goods  for  what  they  would 
bring  in  the  market,  and  then  have  recovered  the  difference  upon 
the  guaranty. 

The  judgment   of  the   court   below   was   right   and   should   be 
affirmed,  with  costs. 

Van   Bkunt,    P.    J.,    Barrett,    Rumsey    and    O'Brien,    JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


Isaac  Sommers  and  Others,  Respondents  and  Appellants,  v.  Leon 
CoTTENTiN  and  Others,  Appellants  and  Respondents. 

Fraudulent  eonreyanccH  to  secure  bona  fide  indebtednesses  —  to  make  them  void,  the 
creditors  must  have  participated  in  the  fraud  —  ejfect  of  a  provision  that  tlie  sur- 
plus is  to  he  returned  to  the  debtor;  of  the  debtor* s  remmniag  in  possession,  and  of 
th€  debtor  and  creditors  being  represented  by  the  same  attorneys —  a  itife  charged 
with  notice  of  her  hudmnd^s  fraudulent  intent — presumption  from  there  being  no 
change  of  possession. 

In  order  that  an  ulterior  purpose,  upon  the  part  of  a  debtor,  who  has  made  con- 
veyances of  and  created  incumbrances  upon  his  property  for  the  purpose  of 
securing  bona  fide  indebtednesses,  to  reserve  to  himself  the  control  and  posses- 
sion of  the  property  transferred  or  incumbered  until  the  creditors  so  secured 
should  enforce  their  rights  under  the  instruments,  shall  render  the  transfers 
void,  the  intent  must  have  been  shared  by  the  creditors,  or  those  acting  for 
them. 

The  fact  that  some  of  the  instruments  provide  that,  in  certain  events  of  default. 
the  surplus  arising  shall  be  given  to  the  debtor,  and  that  he  shall  remain  in 
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possession  of  the  property  covered  by  the  chattel  mortgages  until  default 
shall  be  made  thereunder,  does  not  invalidate  the  transfers  nor  impute  to  the 
creditors  an  assent  to  or  complicity  in  the  ulterior  purpose  of  the  debtor. 

The  fact  that  the  attorneys  for  the  debtor  were  also  the  attorneys  for  the  creditors 
is  insufficient  to  show  knowledge  upon  the  part  of  the  creditors  of  the  debtor's 
fraudulent  intent,  where  it  does  not  appear  that  the  attorneys  knew  of  such 
intent. 

The  wife  of  a  debtor,  to  whom  the  debtor  has  transferred  a  portion  of  his  prop- 
erty for  the  purpose  of  defrauding  his  creditors,  is  chargeable  with  knowledge 
of  her  husband's  guilty  purpose  where  it  appears  that  she  took  no  part  in  the 
transaction  personally,  but  constituted  her  husband  her  agent  in  regard  to  the 
matter,  and  was  perfectly  content  to  let  her  husband  do  what  he  pleased  in 
regard  to  the  property. 

Semble,  that  the  presumption  of  fraud  in  a  sale  of  personalty,  resulting  from  the 
fact  that  the  possession  of  the  articles  transferred  was  not  changed,  may  be 
rebutted  by  proof  that  the  transfer  w^as  made  in  good  faith,  without  any  excuse 
being  shown  for  there  having  been  no  change  of  possession  of  the  articles 
under  the  transfer. 

Appeal  by  the  plaintiffs,  Isaac  Sommers  and  others,  from  por- 
tions of,  and  by  the  defendants,  Leon  Cottentin  and  others,  from 
the  whole  of,  a  final  judgment  of  the  Supreme  Court,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  3d  day  of 
May,  1897,  upon  the  report  of  a  referee,  an  interlocutory  judgment 
entered  in  said  clerk's  office  on  the  22d  day  of  May,  1895,  upon  the 
report  of  a  referee,  and  an  order  entered  in  said  clerk's  office  on  the 
13th  day  of  April,  1897,  overruling  exceptions  to  the  report  of  the 
referee  appointed  under  the  interlocutory  judgment. 

G.  C,  Comstockj  for  the  plaintiffs. 
Loiiis  Marshull^  for  the  defendants. 

Patterson,  J. : 

These  are  cross-appeals,  the  defendants  appealing  from  both  an 
interlocutory  and  a  final  judgment.  The  cause  was  tried  before  a 
referee  appointed  to  hear  and  determine  the  issues.  His  report  was 
confirmed  and  an  interlocutory  judgment  was  entered  thereon,  by 
which  certain  conveyances,  mortgages  and  transfers  of  property 
were  declared  to  be  fraudulent  aiid  void  as  against  the  plaintiffs, 
judgment  creditors  of  the  defendant  Leon  Cottentin.  By  such 
interlocutory  judgment  another  referee  was  appointed  to  take  and 
state  an  account  and  determine  and  report  what  property  and  assets 
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or  the  proceeds  tliereof  had  come  into  the  hands  of  the  defendants, 
winch  should  be  paid  over  to  a  receiver  (also  appointed  in  snch  inter- 
locutory judgment)  of  the  property,  assets  and  effects  of  Leon  Cot- 
tentin,  transferred  or  incumbered  by  the  conveyances  or  transfers 
aforesaid.  The  referee  named  in  the  interlocutory  judgment  made  his 
report,  in  which  he  speciiied  what  real  and  personal  property  of  the 
defendant  Leon  Cottentin  had  passed  under  the  conveyances  and 
transfers  declared  by  the  interlocutory  judgment  to  have  been  fraudu- 
lently made,  and  also  found  that  the  defendant  Beadleston  &  ,Worz 
was  accountable  to  tlie  receiver  for  the  value  of  personal  property 
received  by  it  from  th6  defendant  Leon  Cottentin  in  the  sum  of 
$3,250,  and  also  for  the  sum  of  $406.75  ;  that  the  defendant  Marie 
Cottentin  was  accountable  to  the  receiver  for  the  amount  of  $3,250 
and  also  for  an  additional  sum  of  $850 ;  that  the  defendant  Francois 
Drizal  was  accountable  for  the  same  sum  as  the  defendant  Marie 
Cottentin,  but  that  the  real  property  affected  by  the  fraudulent  con- 
veyances had  been  sold  under  prior  incumbrances  aiid  that  no  sur- 
plus was  realized.  Upon  the  coming  in  of  the  report  final  judg- 
ment was  entered  confirming  it  in  all  respects  and  directing  the 
defendant  Beadleston  &  Worz  forthwith  to  pay  over  and  deliver 
to  the  receiver  the  sum  of  $3,250  and  also  the  sum  of  $406.75,  with 
interest  on  both  sums  from  August  23,  1893,  and  also  directmg  the 
defendant  Marie  Cottentin  forthwith  to  deliver  to  the  receiver  the 
sum  of  $3,250  and  an  additional  sum  of  $850,  with  interest  from 
the  24th  of  May,  1894,  and  the  same  direction  was  made  with  ref- 
erence to  payment  being  made  by  the  defendant  Francois  Drizal. 
The  final  judgment  then  provided  that  the  payment  by  either  of 
the  three  parties  should  be  credited  to  the  others,  and  that  full  pay- 
ment of  the  judgment  entered  against  any  defendant,  or  any  part 
payment  by  any  defendant  against  whom  a  judgment  has  been 
entered,  should  operate  as  a  satisfaction  or  payment  j^^o  ianto  of  the 
judgment  entered  against  such  defendant,  both  in  this  action  and 
in  another  action  by  other  plaintiffs  seeking  the  same  relief  against 
the  alleged  fraudulent  conveyances  and  transfers. 

The  defendants  appeal  from  the  whole  of  the  interlocutory  and 
final  judgments.  The  plaintiff's  excepted  to  so  much  of  the  report 
of  the  referee  on  the  trial  of  the  issues  as  directed  costs  to  be  paid 
out  of  the  moneys  recovered  from  the  defendants,  and  insisted  that 
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such  costs  should  l>e  paid  by  the  defendants  personally.  The  plain- 
tiffs also  excepted  to  portions  of  the  decision  of  the  referee  appointed 
under  the  interlocutory  judgment  which  affected  the  amounts  to  be 
paid  by  the  defendants  respectively,  and  insist  that  the  defendant 
Beadleston  &  Worz  should  be  chargeable  with  all  amounts,  the  pro- 
ceeds of  the  transferred  property.  The  defendant  Ditmar  and  the 
defendants  Gotten  tin  and  the  defendant  Drizal  in  their  notice  of 
appeal  from  the  linal  judgment  gave  notice  of  their  intention  to 
bring  up  for  review  the  interlocutory  judgment. 

The  action  was  brought  to  have  declared  fraudulent  and  void  and 
to  set  aside  a  number  of  conveyances  of  realty,  mortgages,  chattel 
mortgages  and  transfers  of  personal  property,  all  of  which  property 
prior  to  the  5th  of  August,  1893,  belonged  to  the  defendant  Leon 
Cottentin.  The  property  affected  consisted  in  part  of  real  estate  in 
New  Jersey,  upon  which  were  then  outstanding  large  incumbrances, 
also  a  restaurant  in  the  city  of  New  York  and  its  appointments, 
including  a  stock  of  wines,  liquors,  supplies  and  other  merchandise 
used  in  the  business.  Leon  Cottentin  also  at  that  time  had  certain 
contracts  for  furnishing  meals  to  the  employees  of  large  corpora- 
tions having  their  offices  in  the  city  of  New  York.  On  the  day  men- 
tioned and  previously,  in  the  conduct  of  his  business  in  the  New 
York  restaurant  and  in  supplying  food  under  the  contracts  referred 
to,  he  was  assisted  by  his  wife,  his  daughter,  the  defendant  Drizal, 
and  he  also  employed  a  number  of  servants  in  the  conduct  of  his 
business  in  the  restaurant.  Finding  on  the  day  mentioned  that  the 
restaurant  enterprise  in  which  he  had  invested  large  sums  of  money 
was  not  successful,  and  that  he  was  financially  embarrassed  and  unable 
to  pay  his  debts,  he  desired  to  make  provision  for  securing  certain 
of  his  creditors  to  the  exclusion  of  others.  Thereupon  he  sought 
the  advice  of  a  firm  of  reputable  lawyers,  who  at  the  same  time  hap- 
pened to  be  tlie  legal  advisers  of  some,  if  not  all,  of  the  creditors  he 
wished  to  protect.  As  a  result  of  his  conferences  with  his  counsel, 
a  deed  of  trust  was  made  by  Leon  Cottentin  to  the  defendant  Dit- 
mar, who  was  a  clerk  in  the  office  of  the  attorneys  referred  to,  and 
by  that  deed  of  trust  certain  property  at  Long  Branch,  in  New 
Jersey,  was  conveyed  to  the  trustee  to  secure  eight  creditors  named 
for  indebtedness  actually  due  them  —  including  an  indebtedness 
of    S2,782,  to  the  defendant  Beadleston  &   Worz,  a  New  York 
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corporation.  In  addition  to  the  debt  of  Beadleston  &  Worz, 
thus  secured  by  the  mortgage  on  the  New  Jersey  property,  tliere 
was  another  indebtedness  of  Leon  Cottentin  to  that  corporation, 
amounting  to  $5,000.  The  latter  indebtedness  is  that  which  gives 
rise  to  the  most  important  question  in  the  case.  At  the  same  time 
at  which  this  trust  deed  was  made  Leon  Cottentin  executed  and 
delivered  to  Ditmar,  as  trustee,  a  mortgage,  which  covered  the  lease 
of  the  restaurant  premises  in  the  city  of  New  York,  and  the  fixtures 
therein.  Two  days  before  he  had  executed  a  mortgage  to  his  wife 
upon  the  lease  and  chattels  in  the  restaurant,  to  secure  her  debt  of 
$5,220.  This  mortgage  to  the  wife  ranked  in  advance  of  the  trust 
mortgage  for  the  benefit  of  the  creditoi-s  named  in  the  trust  deed.  Mrs. 
Cottentin  did  not  join  in  the  deed  of  the  New  Jersey  property,  so 
that  her  dower  therein  was  not  affected  thereby.  In  some  of  the 
instruments  there  was  a  provision  for  paying  surplus  realized  on 
sales  of  the  property  to  Cottentin.  The  instruments  thus  far  referred 
to  did  not  cover  all  the  property  belonging  to  Leon  Cottentin.  He 
had  remaining  the  stock  of  liquors  and  wines  and  supplies,  to  which 
reference  has  been  made.  That  mercliandise  was  supposed  to  be 
worth  in  the  aggregate,  at  a  rough  valuation,  about  §5,000.  Cotten- 
tin owed  that  amount  to  Beadleston  &  Worz,  in  addition  to  the 
Bum  mentioned  in  the  deed  of  trust.  Cottentin  disposed  of  this 
merchandise  and  all  the  chattels,  fnrniture  and  fixtures,  by  transfer- 
ring them  by  a  bill  of  sale  to  Beadleston  &  "Worz.  The  chattels, 
furniture  and  fixtures  were  transferred  subject  to  the  mortgage  of 
Mre.  Cottentin.  The  bill  of  sale  from  Cottentin  to  Beadleston  & 
Worz  was  dated  August  3,  1893.  On  August  5,  1893,  Beadleston 
&  Worz  made  a  bill  of  sale  of  this  same  property,  subject  to  the 
same  mortgage,  to  N.  P.  Abbott,  one  of  its  employees.  An 
inspection  of  tliis  stock  of  merchandise  was  made  by  an  agent  of 
Beadleston  &  Worz  before  the  transfer  was  made,  and  its  value  was 
fixed  at  $5,000.  When  the  property  was  transferred  the  $5,000 
indebtedness  to  Beadleston  &  Worz  was  actually  canceled.  It  had 
existed  in  the  shape  of  a  promissory  note,  and  it  was  agreed  that 
that  note  should  be  surrendered  when  the  transfer  of  the  personal 
property  was  made  ;  at  least,  instructions  were  given  to  the  attorney 
at  law  to  make  tlie  surrender.  Abbott  took  formal  possession  of  the 
property  ;  the  restaurant  business  was  continued  ;  there  was  a  sym- 
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bolical  delivery  of  the  restaurant  to  Abbott  by  turning  over  the 
keys  to  him,  the  liquor  tax  certificate  was  transferred  to  him,  but 
thereafter  Leon  Cottentin  did  actually  stay  upon  the  premises  and 
manage  the  business  of  the  restaurant  with  substantially  the  same 
assistiints  and  in  substantially  the  same  manner  as  before.  Never- 
theless, Abbott  supervised  the  business,  employed  Cottentin  at  a 
salary  of  thirty-flve  dollars  a  week,  which,  however,  Cottentin  paid 
himself  by  drawing  a  few  dollars  at  a  time,  as  occasion  required,  but 
the  profits  of  the  business,  after  the  transfer  to  Beadleston  &  Worz,  and 
until  th§  retransfer,  presently  to  be  mentioned,  were  taken  by  Abbott 
for  Beadleston  &  Worz,  and  are  charged  against  Beadleston  &  Worz 
by  the  referee  before  whom  the  issues  were  tried.  Meantime  a  change 
liad  also  taken  place  with  reference  to  the  contracts  Cottentin  had 
to  furnish  meals  or  food  to  the  employees  of  the  several  corporations 
above  referred  to.  All  that  business  had  passed  into  the  hands  of 
Mrs.  Cottentin  aiid  Drizal.  There  was  no  specific  written  transfer 
of  these  contracts  made,  but  nominally,  at  least,  that  business  passed 
out  of  the  hands  of  Cottentin  as  the  contractor  to  furnish  meals ; 
which  were,  however,  furnished  from  the  restaurant.  The  relations 
of  Beadleston  &  Worz  or  Abbott  to  the  restaurant,  the  fixtures  and 
the  stock  of  merchandise  continued  until  August  23,  1893,  when  it 
was  ascertained  that  Pottberg,  the  agent  of  Beadleston  &  Worz, 
who  made  the  original  appraisement  of  the  merchandise,  had  put  an 
excessive  estinmte  of  value  upon  it,  and  thereupon  negotiations  were 
had  which  eventuated  in  a  rescission  of  the  sale  and  transfer,  and  the 
reinstatement  of  the  parties  to  that  bill  of  sale  and  transfer  in  the 
position  they  occuj)ied  before  it  was  made.  Beadleston  &  Worz 
retransf erred  all  that  it  had  acquired  by  that  transaction  to  Leon 
Cottentin.  The  debt  to  Beadleston  &  Worz  was  revived,  a  new- 
note  for  the  amount  was  given,  and  by  a  consent  of  the  other  bene- 
ficiaries under  the  trust  deed  to  Ditmar,  Beadleston  &  Worz  were 
allowed  to  come  in  and  be  secured  by  that  trust  deed  for  the  $5,000 
note  thus  given.  As  an  inducement  to  the  creditors  to  allow  this  to 
be  done,  Mrs.  Cottentin  released  her  dower  in  the  real  estate  in  New 
Jersey.  Thereupon  Beadleston  &  Worz  seem  to  have  withdrawn 
from  all  further  connection  with  the  matter.  Mi's.  Cottentin  and 
Drizal  then  entered  into  an  arrangement  for  carrying  on  the  restau- 
rant business  and  Leon  Cottentin  transferred  to  them  his  interest. 
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wliatever  it  may  have  been,  in  the  restaurant  and  its  equipment,  but 
continued  as  the  manager  of  the  business.  All  these  transfers  were 
made  before  the  plaintiffs  in  this  action  recovered  their  judgments, 
but  the  debts  to  them  were  due  and  owing  from  before  the  3d  of 
August,  1893. 

The  foregoing  are  tlie  material  facts  to  be  considered.  It  is 
charged  in  the  complaint  that  all  these  transfers  and  transactions 
were  made  with  a  fraudulent  intent  and  purpose ;  that  the  defend- 
ant Leon  Cottentin,  being  wholly  insolvent  on  the  5tli  of  August, 
1893,  and  the  other  defendants  knowing  that  he  was  thus  wholly 
insolvent,  entered  with  them  into  a  scheme,  having  for  its  object 
the  conveyance  to  them  of  everything  of  which  he  was  possessed,  in 
such  manner  and  with  such  effect  that  his  debts  to  them  should  be 
secured  out  of  the  property  conveyed,  in  preference  to  the  claims  of 
other  creditors,  and  that  in  the  meantime  the  property  so  conveyed 
should  continue  in  the  possession  and  control  and  management  of 
the  defendant  Leon  Cottentin  and  to  his  use,  so  that  such  property 
might  not  be  seized  or  taken  on  execution  or  process  against  the 
said  Leon  Cottentin  by  other  creditors,  and  so  that  the  payment  of 
the  indebtedness  of  the  other  creditors  might  be  hindered  and 
delayed  until  such  time  as  the  defendant  Leon  Cottentin  might  be 
able  to  pay  or  compromise  or  otherwise  settle  his  indebtedness  with 
such  unsecured  and  unprotected  creditors.  These  averments  of  the 
complaint  charge  actual  fraud  and  conspiracy.  The  referee  before 
whom  the  issues  were  tried  did  not  lind  that  a  specific  agreement 
was  made  between  the  parties  with  the  object  or  looking  to  the  pur- 
pose set  forth  in  these  averments  of  the  complaint,  but  he  did  find 
that  .an  unlawful  scheme  was  entered  into  by  all  the  defendants 
prior  to  the  making  of  the  alleged  transfers,  with  the  intent  that  the 
defendant  Leon  Cottentin  should  convey  to  tlie  other  defendants  all, 
or  substantially  all,  of  his  property  to  secure  their  claims  in  prefer- 
ence to  the  claims  of  other  creditors,  including  the  plaintiffs,  and 
''  that  at  the  same  time  the  said  property  so  transferred  should 
remain  in  the  possession  of,  under  the  control  and  management  of, 
the  defendant  Leon  Cottentin,  and  to  his  future  use,  and  should  not 
l)e  seized  upon  or  taken  by  any  of  the  other  creditors,  including  tiie 
plaintiffs,  of  the  defendant  Leon  Cottentin  by  virtue  of  any  pro- 
cess or  processes  issued  at  their  instance,  and  with  the  intent  that 
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the  payment  of  sucli  other  claims  and  of  snch  other  creditors  mighC 
be  unduly  hindered  and  delayed."  That  referee  also  decided  that 
the  defendant  or  defendants  to  whom  such  alleged  transfers  are 
stated  in  the  complaint  to  have  been  made,  aided  in  the  pcheme  and 
participated  in  such  intent.  The  referee  thus  found  upon  tlie  evi- 
dence the  elements  necessary  in  law  to  avoid  these  instruments.  He 
expressly  found  mntuality  in  the  design  of  hindering  and  delaying 
creditors,  but  he  also  found  that  every  indebtedness  secured  by  all 
or  either  of  the  conveyances,  mortgages  or  transfers  attacked,  was  a 
subsisting,  valid,  enforcil)lc  indebtedness ;  that  is  to  say,  he  found 
that  when  the  alleged  scheme  was  entered  into,  the  defendant  Leon 
Cottentin  was  indebted  to  the  eight  creditors  named  in  the  trust 
deed  to  Ditmar,  and  he  also  found  that  on  August  5,  1893,  the 
defendant  Leon  Cottentin  was  indebted  to  his  wife,  the  defendant 
Marie  A.  Cottentin,  in  the  sum  of  $5,220.  We  have,  then,  to  start 
with  in  the  examination  of  the  case,  the  fact  which  the  referee  prop- 
erly found  —  that  all  tlie  cre<litors  secured  or  sought  to  be  secured  by 
the  instruments  impeached  in  this  action  were  bona  Jide  creditors. 
It  is  not  claimed  that  Leon  Cottentin  could  not  lawfully  prefer  all 
or  either  of  them  by  making  transfei*s  of,  or  incumbrances  upon,  or 
by  the  delivery  of,  specific  property,  either  in  payment  or  as  security 
for  their  debts ;  nor  is  it  claimed  that  any  delay  or  hindrance  which 
other  creditors  would  be  subjected  to  by  reason  of  such  conveyances, 
incumbrances  or  transfers,  would  render  them  ij)so  facto  void  ;  nor 
is  it  contended  that  an  ulterior  purpose  or  intent  of  Leon  Cottentin 
to  secure  to  liimself  the  control  and  possession  of  the  property  trans- 
ferred or  incumbered  until  the  creditors  preferred  should  resort  to 
the  enforcement  of  their  rights  under  the  instruments,  would  of 
itself  invalidate  those  instruments,  unless  it  be  the  chattel  mortgage 
to  Ditmar  as  trustee.  It  is  conceded  that  that  intent  must  have 
been  shared  in  in  this  particular  case  by  the  creditors  or  those  acting 
for  them,  because  tlie  creditors  took  for  value.  We  are  not  informed 
of  the  legal  ground  upon  which  the  learned  trial  referee  based 
his  decision,  except  so  far  as  it  was  founded  upon  his  understand- 
ing of  the  evidence  as  establishing  some  scheme  or  arrangement 
entered  into,  looking  beyond  the  mere'  security  of  the  creditors 
and  having  for  its  ultimate  object  the  retention  of  the  property 
and  business  in  the  hands  of  the  debtor  Cottentin,  safe  from  the 
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pursuit  of  other  creditors.  It  would  seem  that  the  decision  must 
have  been  based  upon  inferences  drawn  from  the  general  history  of 
the  whole  transaction  and  tlie  circumstances  of  the  case.  If  it  were, 
the  inferences  were  not  justified.  There  is  no  proof  whatever  from 
the  l>eginning  to  the  end  of  this  record,  of  any  agreement  entered 
into  between  the  preferred  creditors  and  Gotten  tin  to  give  him  any 
advantage  or  accommodation  by  way  of  delay  or  otherwise  out  of 
these  various  transactions.  It  is  shown,  however,  that  Cottentin 
himself  was  looking  to  such  advantage,  expected  it,  and  entered  into 
the  arrangement  with  the  intention  of  securing  it.  That  is  shown 
by  the  testimony  of  four  witnesses,  and  also  by  the  letter  written 
by  one  of  the  plaintiffs  and  certified  to  by  Cottentin  as  being 
"entirely  correct."  But  his  intent  is  not  controlling.  These  were 
not  voluntary  conveyances,  that  is,  not  without  present  considera- 
tion. Each  one  of  the  creditors  secured  liad  a  perfect  right  to 
receive  that  security  and  Cottentin  also  had  the  right  to  grant  it. 
But  if  these  creditors  did  not  receive  the  transfers  in  good  faith,  if 
they  became  parties  in  any  way  to  his  purpose  of  maintaining  pos- 
session and  control  and  the  use  to  his  own  benefit  of  the  property  to 
gain  time  and  keep  off  his  unsecured  creditors,  then  they  became 
parties  to  the  purpose  in  such  a  way  as  to  make  the  conveyance 
fraudulent  and  to  require  that  they  be  set  aside  by  the  court. 

In  this  connection  it  is  proper  to  state  that  nothing  is  to  be 
inferred  against  tlie  lawful  character  of  the  transfers  and  instru- 
ments, and  nothing  is  to  be  imputed  to  the  preferred  creditors  by 
way  of  assent  to  or  complicity  in  any  ulterior  purpose  of  Leon  Cot- 
tentin, from  the  mere  fact  that  some  of  the  instruments  provided 
that,  ill  certain  events  of  default,  the  surplus  arising  should  be  given 
to  Cottentin  or  that  he  should  remain  in  possession  under  the  chattel 
mortgages  until  default  was  made  thereon.  When  the  case  was 
before  the  learned  trial  referee,  he  miglit  have  been  justified  in  bas- 
ing his  decision  upon  the  provisions  of  the  instruments  referred  to, 
for  it  had  been  expressly  decided  in  Delaney  v.  Valentine  {SO  Ilun, 
4:76)  that  such  a  mortgage  as  that  made  to  Ditmar  w^as  invalid, 
because  it  contained  a  resulting  trust  in  favor  of  the  mortgagor  aris- 
ing from  the  provision  that  the  overplus  ghould  be  returned  to  the 
mortgagor.  That  ruling  was,  however,  reversed,  and  the  contrary 
App.  Div.— Vol.  XXVI.         32 


Digitized  by  VjOOQIC 


250  SOMMERS  v.  COTTENTIN. 


FiKST  Dkpautment.  Fkbruahy  Tekm.  1898.  [Vol.  2fi. 


doctrine  announced  by  the  Court  of  Appeals  on  an  appeal  to  that 
tribunal  in  the  same  case,  the  decision  of  that  court  having  been 
announced  since  these  appeals  were  argued  at  the  bar  of  this  court  (154 
X.  Y.  092).  This  consideration  applies  to  the  mortgage  on  chattels  in 
the  Cortlandt  street  premises,  and  is  of  importance  only  with  refer- 
ence to  that  feature  of  the  case.  Upon  considering  all  the  evidence 
witli  reference  to  the  general  iinding  of  the  trial  referee,  that  all  the 
transfers  and  all  the  instruments  sought  to  l)c  impeached  here 
were  fraudulent  because  of  a  participation  of  the  creditors  preferred 
in  the  unlawful  intent  of  Leon  Cottentin,  we  discover  nothing  to 
justify  that  finding  in  any  relation  which  any  individual  creditor 
thus  preferred  had  to  tlie  subject.  It  is  not  shown  tliat  any 
one  of  them  had  any  participation  in  any  negotiations  resulting 
in  those  conveyances,  the  only  exception  being  that,  in  the  mat- 
ter of  the  claim  of  Beadleston  &  "VVorz  upon  the  §5,()uO  note, 
during  parts  of  the  transaction,  they  were  represented  hy  Potte- 
berg  or  Abbott.  The  only  circumstance  from  which  knowledge 
of  any  ulterior  intent  on  Cottentin's  part  can  be  inferred  is, 
that  the  same  lawyers  represented  both  the  creditors  and  Cottentin 
in  the  whole  transaction,  and  that  Ditraar,  who  was  selected  as  trus- 
tee, was  a  clerk  in  the  office  of  those  lawyers.  It  is  not  to  be  denied 
that  knowledge  or  notice  to  the  agent  of  creditors  thus  preferred 
would  be  imputed  as  knowledge  or  notice  to  themselves,  but  there 
is  nothing  on  the  whole  record  to  show  that  the  attorneys,  or  Dit- 
mar,  actually  knew  of  any  such  ulterior  purpose.  Ditmar  swears 
that  he  did  not,  and  there  is  no  proof,  even  inferentially,  that  the 
attorneys  did.  The  transactions  themselves  were  not  of  such  a 
character  as  would  necessarily  have  compelled  these  attorneys  to 
know  that  Cottentin  had  in  mind  something  more  than  to  secure  his 
creditors  in  a  lawful  and  proper  way.  That  embarrassment  would 
arise  and  suspicion  be  excited  from  the  fact  that  the  same  attorneys 
represented  both  parties  to  transactions  of  this  character,  may  be 
true,  but  it  seems  to  be  apparent  from  this  whole  record  that  each 
one  of  the  transactions  Ijeing  in  itself  entirely  lawful  there  was  no 
good  reason  why  the  attorneys  could  not  act  for  both  parties,  for 
the  direct  object  to  be  accomplished  was  the  security  of  certain 
creditors  who  were  entitled  to  take  the  security  precisely  as  they 
did ;  and  had  they  been  represented  by  other  attorneys  no  question 
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could  possibly  have  arisen  of  notice  or  knowledge  imputable  to 
them  by  reason  of  the  connection  of  their  legal  advisers  with  the 
matter. 

On  the  facts  of  the  case  we  do  not  think  that  any  inference  of 
fraudulent  intent  can  be  drawn  to  affect  these  preferred  creditors  in 
the  whole  series  of  instruments  sought  to  be  set  aside.  But,  leaving 
the  general  aspect  of  the  case,  we  come  to  the  practically  more 
important  matter,  of  the  relations  of  Beadleston  &  Worz  to  the 
transaction,  the  instruments  executed  in  their  favor  and  that  subse- 
quently made  by  them,  and  their  attitude  to  the  case  with  reference 
to  tlie  personal  property  embmced  in  the  bill  of  sale  to  them, 
executed  on  August  3,  1893. 

This  transaction  is  separated  from  the  general  subject  because 
the  practical  result  of  the  litigation  has  been  to  charge  Beadleston 
&  Worz  and  Mrs.  Cottentin  and  Drizal  with  liability  and  the  entry 
of  a  money  judgment  for  the  value  of  the  merchandise  embraced 
in  the  bill  of  sale.  The  theory  of  the  plaintiffs  with  respect  to  this 
independent  transaction  is  that,  from  the  time  of  the  delivery  of  the 
bill  of  sale  down  to  the  final  transfer  to  Mi-s.  Cottentin  and  Drizal, 
there  was  one  distinctly  traceable  purpose  of  putting  that  merchan- 
dise and  the  restaurant  business  in  such  a  shape  that  unprotected 
creditors  of  Cottentin  could  not  reach  it,  and,  if  the  proofs  support 
that  contention,  the  judgment  charging  these  defendants  with  liabil- 
ity was  right. 

The  series  of  transfers  certainly  begins  with  record  relations 
established  between  Leon  Cottentin,  Mrs.  Cottentin  and  Beadleston 
&  Worz,  and  the  last  of  the  record  relations  effected  by  the  instru- 
ments are  also  between  the  same  parties,  for,  in  the  consideration  of 
the  independent  transactions  in  which  Beadleston  &  Worz  were 
interested,  we  regard  Abbott  as  being  only  an  agent  of  that  corpo- 
ration. The  bill  of  sale  to  Beadleston  &  Worz  was  dated  the 
3d  of  August,  1893;  the  mortgage  of  Leon  Cottentin  to  his  wife 
upon  the  lease  of  the  premises  in  Cortlandt  street,  where  the  res- 
taurant business  was  carried  on,  was  of  the  same  date.  There  was 
a  consideration  for  each  of  those  instruments.  There  can  be  no 
doubt  of  the  $5,000  indebtedness  of  Cottentin  to  Beadleston  & 
Worz,  nor  can  there  be  any  doubt  of  Cottentin's  indebtedness  to 
his  wife.     What  proof  is  there  of  any  complicity  or  intention  of 
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Beadleston  &  Worz  to  enter  into  a  mere  sham  transaction  with 
reference  to  tliis  merchandise,  or  to  enter  into  complicity  with  Cot- 
tentin  to  take  a  mere  formal  transfer  of  this  property  so  that  it 
might  be  preserved  from  the  pursuit  of  other  creditors  of  Cottentin  1 
There  was  a  valuable  consideration  for  the  bill  of  sale  {Seymour  v. 
Wilson,  19  N.  Y.  420 ;  Murphy  v.  Brigga,  89  id.  450) ;  and  if  the 
Beadleston  &  Worz  Company  acted  in  good  faith,  and  merely  for 
the  purpose  of  securing  the  satisfaction  and  payment  of  their  debt, 
a  good  title  was  acquired.  What  was  done  by  it?  It  had  an 
appraisement  made  of  the  value  of  the  stock  in  trade  ;  procured  the 
liquor  tax  license  to  be  assigned  by  proper  authority  to  it ;  put  a 
mail  in  possession,  to  whom  it  transferred  its  interest,  to  be  held 
for  it.  The  general  supervision  of  the  restaurant  business  was 
taken  by  that  man  ;  the  net  profits  accruing  from  the  business  from 
August  third  to  August  twenty-third  were  received  by  him  alone. 
All  these  circumstances  indicate  a  bona  fide  transaction ;  not  one  of 
them  indicates  anything  else.  The  only  incident  that  could  give 
them  another  complexion  is  the  association  of  the  bill  of  sale  with 
the  other  transfers  and  conveyances  by  which  Cottentin  disposed  of 
his  interests  in  all  the  property  he  possessed,  and  the  fact  that  twenty 
days  after  August  third  all  of  the  transactions  with  reference  to  the 
bill  of  sale  were  undone  and  the  restaurant,  fixtures  and  chattels 
retransferred  to  Leon  Cottentin.  But  a  reason  for  that  is  given, 
namely,  that  upon  a  more  careful  examination  of  the  articles  trans- 
ferred by  the  bill  of  sale  of  August  3,  1893,  it  was  ascertained  that 
they  were  very  much  less  in  value  than  the  sum  at  which  they  had 
been  taken  by  Beadleston  &  Worz.  When  the  bill  of  sale  of 
August  third  Vas  made  there  was  a  complete  relinquishment  by 
Beadleston  &  Worz  of  the  claim  upon  the  $5,000  note ;  they  had 
taken  the  bill  of  sale  in  satisfaction  of  that  indebtedness.  There  is 
nothing  in  the  evidence  to  nidicate  that  this  was  a  mere  pretense  or 
sham,  and  when  the  retransfer  was  made  on  August  23,  1893,  the 
original  indebtedness  was  restored  and  other  security  was  provided 
for  it,  namely,  the  admission  of  Beadleston  &  Worz's  claim  thus 
re-established  into  the  Ditmar  trust  and  the  putting  into  that  trust, 
so  to  speak,  of  the  dower  interest  of  Mrs.  Cottentin  in  the  New 
Jersey  property.  We  cannot  find  upon  the  evidence  that  these  trans- 
actions from  the  third  to  the  twenty-third  of  August  were  merely 
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or  partly  devices  to  aid  Gotten  tin  in  keeping  the  property  in  his 
own  hands  so  that  he  would  be  unmolested  by  other  creditors.  On 
the  face  of  the  transaction  it  seems  to  be  reasonable  that  Beadleston 
tfe  Worz  was  attempting  honestly  to  secure  its  own  claim  and 
nothing  beyond  that.  If  it  had  shared  in  the  intent  imputed  to 
it,  it  would  have  continued  to  hold  the  stock  of  goods  under 
its  bill  of  sale,  or  in  the  name  of  Abbott,  instead  of  retransferring 
it  on  the  twenty-third  of  August.  The  very  transaction  itself  seema 
to  indicate  its  good  faith.  But  it  is  claimed  that  the  fraudulent 
character  of  the  transaction  is  to  be  inferred  as  matter  of  law  from 
the  fact  that  Cottentin  retained  possession  of  the  restaurant ;  that 
is  to  say,  of  the  premises  upon  which  the  business  was  carried  on, 
and  in  which  this  personal  property  was  located.  It  is  not  to  be 
controverted  that  Cottentin  did  remain  on  the  premises,  apparently 
in  the  same  position  and  with  the  same  relation  to  the  business  and 
the  property  he  had  occupied  before  the  bill  of  sale  was  made  on 
August  third.  The  retention  of  possession  is  sometimes  not  only  a 
badge  of  fraud,  but  raises  a  presumption  of  fraud  against  creditors. 
But  that  question  of  fraud  under  the  statute  is  one  of  fact,  and  it 
arises  when  the  vendee  is  required  to  show  a  valid  excuse  for  leav* 
ing  the  property  in  the  vendor's  possession.  Finding,  a«  we  do, 
that  the  sale  was  not  fraudulent,  but  was  honest,  it  may  not  be 
necessary  to  consider  this  question  of  tlie  change  of  possession  at 
all.  (2  R.  S.  136,  §  5.)  It  was  held  in  Hanford  v.  Artcher  (4  Hill, 
285),  referring  to  the  case  of  Smith  <j&  Iloe  v.  Acker  (23  Wend. 
653),  that  a  party  claiming  under  a  sale  or  mortgage  of  personal 
property,  not  accompanied  with  a  complete  change  of  possession,, 
may  rebut  the  presumption  of  fraud  arising  from  want  of  delivery 
and  change  of  possession,  by  proving  that  the  transaction  was  in 
good  faith  and  without  any  intent  to  defraud  creditors;  not  by 
showing  some  excuse  or  reason  why  there  had  not  been  a  change  of 
possession,  but  by  proper  and  relevant  testimony  to  show  the  real 
honajidss  of  the  transaction.  And  in  Mitchell  v.  West  (55  N.  Y. 
107)  it  was  held  by  the  Court  of  Appeals  that  the  case  of  Ilanford 
V.  Artclver  {snjyra)  settled  that  point.  But  even  if  it  became  neces- 
sary in  this  case  to  furnish  a  valid  excuse  for  Cottentin  still  being 
in  apparent  possession,  it  is  to  be  found  in  the  evidence  on  thia 
record,  namely,   that  Beadleston   &    Worz,   through   Abbott,  took 
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possession  so  far  as  it  could,  without  destroying  the  business  of 
whicli  it  became  the  proprietors ;  that  it  put  Cottentin  in  charge  as 
manager,  and  paid  him  a  salary  ;  that  it  took  the  proceeds  of  the 
business  and  held  that  business  for  the  period  of  twenty  days,  and 
until  it  became  satisfied  that  it  was  to  its  interest,  regardless  of 
Cottentin,  to  surrender  it  back  to  him  for  the  consideration  of  being 
restored  to  the  position  it  occupied  before  it  took  the  bill  of  sale, 
and  its  participation  in  the  Ditmar  trust. 

We  think,  therefore,  that  in  either  aspect  of  this  subject  of  pos^ 
session,  the  defendant  Beadleston  &  Worz  has  shown  its  innocent 
relation  to  the  subject. 

There  remains  for  consideration  the  attitude  in  which  Mrs.  Cotten- 
tin and  Drizal  stand  to  the  matters  involved  in  this  action.  Was 
the  transfer  by  Cottentin  to  them,  which  succeeded  the  retransfer  to 
him  from  Beadleston  &  Worz,  made  by  the  parties  thereto  with 
intent  to  hinder  and  delay  creditors  ?  Mrs.  Cottentin  seems  to  have 
had  nothing  whatever  to  do  personally  with  this  transaction.  It 
was  all  left  to  her  husband.  At  the  time  at  which  that  transfer  was 
made  she  left  the  city  of  Xew  York  to  go  to  Chicago,  and  really 
constituted  her  husband  her  agent  for  all  the  purposes  of  that  trans- 
action. Drizal  seems  to  have  had  only  a  nominal  interest  in  tlie 
matter,  and  it  is  perfectly  clear  upon  the  whole  record  that  this 
transfer  was  nothing  but  a  step  in  carrying  out  the  purposes  of 
Cottentin  to  keep  this  property  in  his  possession,  subject  to  the 
incumbrances  upon  it,  as  long  as  he  could.  We  have  already  seen 
that  none  of  the  creditors  secured  can  be  fairly  chargeable  with 
knowledge  or  of  complicity  in  that  purpose  of  his.  But  the  con- 
clusion seems  to  be  irresistible  that  Mrs.  Cottentin  was  perfectly 
content  to  let  her  husband  do  whatever  he  pleased  with  the  property, 
and  she  is  chargeable  with  notice  of  his  intention  and  of  his  purpose. 

We  are,  therefore,  of  the  opinion  that  the  judgments  should  be 
revei'sed  as  to  the  defendants  Beadleston  &  Worz  and  Ditmar,  and 
a  new  trial  ordered  as  to  those  defendants  before  another  referee, 
with  costs  to  the  appellant  Beadleston  &  Worz  to  abide  the  event, 
and  that  the  judgments  should  be  affirmed  so  far  as  the  bill  of  sale 
and  transfer  of  the  mercliandise  and  stock  of  goods  from  Cottentin 
to  his  wife  and  Drizal  is  concerned,  with  costs  to  the  plaintiflFs,  to 
be  paid  by  the  defendants  Cottentin  and  Drizal.     The  plaintiffs' 
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appeal  from  the  order  respecting  costs  should  prevail  to  that  extent. 
In  the  view  we  have  taken  of  tlie  merits  of  tlie  case  and  of  the  bona 
ji4les  of  the  transactions,  it  is  unnecessary  to  consider  any  of  the 
otlier  questions  arising  upon  either  appeal. 

Van  Brunt,  P.  J.,  O'Brien  and  McLaughlin,  JJ.,  concurred. 

Judgments  reversed  as  to  defendants  Beadleston  &  Worz  and 
Ditniar,  and  new  trial  ordered  as  to  them  before  another  referee,  with 
Cf)st8  to  appellants  to  al>ide  event ;  and  judgments  affirmed,  so  far  as 
the  bill  of  sale  and  transfer  of  the  merchandise  and  stock  of  goods 
from  Cottentin  to  his  wife  and  Drizal  is  concerned,  with  costs  to 
plaintiffs,  to  be  paid  by  defendants  Cottentin  and  Drizal. 


Adamant  Manufacturing  Company  of  America,  Respondent,  v, 
Lewis  Z.  Bach,  Appellant,  Impleaded  with  IL  P.  Binswangke 
Company. 

Contract  to  plasUr  a '*9even'%tory  building,    *    *    *    according  to  plaris  furnished," 

construed. 

A  contract  to  plaster  '*your  seven-story  building,  »  ♦  »  according  to  plans 
furnished  us  by  your  architect,"  is  to  be  construed  as  a  contract  not  to  plaster 
all  of  the  "seven-story  building,'*  but  to  plaster  it  "according  to  plans  fur- 
nished; "  and  the  contract  not  being  formal  and  no  specifications  having  been 
furnished,  it  is  competent  upon  the  trial  of  an  issue  as  to  whether  the  contract 
embraced  the  plastering  of  the  basement  and  bulkhead  of  the  building,  to  show 
what  was  said  between  the  parties  in  regard  to  the  portions  of  the  building 
to  be  plastered. 

In  surh  a  case  it  is  not  Improper  to  exclude  evidence  of  the  custom  of  the  build* 
ing  trade  as  to  what  is  included  in  the  expression  a  **  seven-story  building." 

Barrett,  J.,  dissented. 

Appeal  by  the  defendant,  Lewis  Z.  Bach,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  16th  day  of  July,  1897, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  New 
York  Special  Terra  in  an  action  brought  to  foreclose  a  mechanic's 
lien. 

The  lien  was  filed  by  the  plaintiff  for  work  and  materials  furnished 
under  contract  with  the  defendant  Bach,  tlie  owner  of  an  apartment 
honije  at  Park  avenue  and  Eighty-first  street  in  the  city  of  New 
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York.  The  contract  was  an  informal  one,  consisting  of  a  letter 
written  by  the  plaintiff  and  accepted  by  the  defendant  Bach,  by 
which  the  former  agreed  that  it  would  "  plaster  with  adamant  wall 
plaster  your  seven-story  building  at  Park  Ave.  and  81st  street, 
according  to  plans  furnished  us  by  your  architect,  *  *  *  for 
for  the  sum  of  five  thousand  dollars  ($5,000)." 

The  plaintiff  alleged  and  sought  to  prove  a  full  and  complete 
performance.  The  defendants,  on  the  other  hand,  insisted  that  the 
plaintiff  had  omitted  to  plaster  the  basement  and  the  bulkhead 
of  the  building,  and  that  a  large  portion  of  the  work  performed  was 
done  in  an  unworkmanlike  and  unskillful  manner.  The  reasonable 
value  of  plastering  the  bulkhead  was  $20,  and  of  plastering  the 
basement  was  from  $350  to  $400.  The  court  found  that  the 
plaintiff  performed  its  contract,  and  that  it  did  not  contract  to  plas- 
ter either  the  basement  or  the  bulkhead. 

Frank  Avery^  for  the  appellant. 

Edward  V.  Perkins^  for  the  respondent. 

O'Brien,  J. : 

The  points  presented  by  the  appellant  are :  (1)  That  the  court 
erred  in  holding  that  under  the  contract  the  plaintiff  was  not  required 
to  plaster  the  basement  and  bulkhead ;  (2)  that,  by  reason  of  the 
omission  to  plaster  those  parts  of  the  house,  the  plaintiff  failed  to 
prove  a  substantial  performance,  and  (3)  exceptions  to  rulings  made 
excluding  evidence  of  usage  or  custom  in  the  building  business  in 
regard  to  plastering  the  basement  and  bulkhead  in  a  seven-story 
apartment  house. 

The  contract  was  to  plaster  "your  seven-story  building  *  *  * 
according  to  plans  furnished  us  by  your  architect,"  and  the  crucial 
question  litigated  upon  the  trial  and  to  be  disposed  of  on  this  appeal 
is  as  to  what  plans,  if  any,  were  furnished  by  the  architect,  and 
whether,  in  the  plans  so  furnivshed,  the  basement  and  bulkhead  were 
included.  Were  it  not  for  the  language  in  reference  to  the  furnish- 
ing  of  plans,  we  should  be  inclined  to  adopt  the  appellant's  con- 
struction that  the  words  "  seven-story  building "  were  intended  to 
designate  the  building  to  be  plastered,  and  not  to  specify  or  limit 
the  extent  of  plaster  to  be  used  in  the  building,  and  that  under  such 
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agreement  the  plaintiff  was  obliged  to  do  all  the  plastering  necessary 
and  proper  to  complete  this  particular  building.  But  this,  as  we  have 
pointed  out,  was  modified  and  limited  by  the  statement  that  the 
work  was  to  be  according  to  plans  furnished,  from  which  we  are  to 
infer  that  plans  were  furnished,  and  the  point  to  be  determined  is, 
what  did  the  plans,  if  furnished,  call  for  ? 

The  testimony  on  both  sides  showed  that,  at  the  time  the  contract 
was  made,  only  one  plan  had  been  delivered  to  the  plaintiff  by  tlie 
defendant  or  the  defendant's  architect,  and  a  blue  print  of  this  plan 
appears  in  the  appeal  book,  marked  Exhibit  A,  and  entitled, 
"  2-3-4-5-6-7  stories."  The  architect,  Knubel,  testified  that  he 
showed  the  plaintiff's  employee,  Strang,  a  full  set  of  plans,  includ- 
ing a  plan  of  the  basement,  but  he  does  not  claim  that  any  such 
plans  were  ever  furnished ;  so  we  are  relegated  to  what  occurred 
between  Knubel  and  Strang,  who  was  the  one  in  the  first  instance 
representing  the  plaintiff  and  who  had  the  conversation  with  the 
architect  as  to  what  the  contract  for  plastering  was  to  embrace. 

On  the  one  side  we  have  the  fact  that  the  plan  furnished  did  not 
include  the  basement  or  bulkhead,  and,  in  fact,  did  not  include  the 
first  story  ;  but  this  latter  was  done  by  the  plaintiff,  presumably  as  the 
result  of  agreement,  there  being  no  disposition  shown  on  the  part 
of  the  plaintiff,  so  far  as  we  can  find  from  the  record,  to  do  any 
more  than  it  was  required  by  its  contract.  The  plaintiff's  claim 
being  that  the  plans  given  to  Strang  or  to  the  plaintiff's  manager, 
Goddard,  were  the  only  set  of  plans  that  was  actually  furnished 
them,  and  having  in  view  in  addition  the  testimony  of  the  architect 
tliat  he  showed  them  a  set  of  plans  which  included  the  first  floor 
and  also  the  basement,  we  have,  then,  a  conflict  arising  —  because  it 
is  conceded  that  the  plaintiff  understood  that  it  was  to  plaster  and 
actually  did  plaster  the  first  story  —  as  to  how  much  of  the  plaster- 
ing appearing  on  the  full  set  of  plans  the  plaintiff  was  to  do. 
Strang's  version  of  the  interview  is  as  follows :  "  I  said  to  Mr. 
Knubel,  *  What  about  the  basement  ? '  Mr.  Knubel  answered  me, 
*  There  will  be  no  plastering  in  the  basement.'  I  then  took  the  plan 
with  me.  There  was  no  bulkhead  ever  mentioned  to  me  at  any 
time,  either  then  or  ever  afterward.  I  gave  that  plan  to  Mr. 
Goddard." 

App.  Div.— Vol.  XXVI.        33 
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The  architect's  testimony  is  that,  upon  showing  Strang  the 
full  plans,  including  the  basement,  and  offering  to  give  them  to  Iiiin, 
he  said  it  was  unnecessary  for  him  to  take  them  as  one  plan  was  suf- 
ficient ;  and  the  architect  admits  tliat  Strang  was  particular  to  know 
just  what  there  was  in  the  basement,  and  that  he  made  the  one  plan 
showing  the  stories  other  than  the  first  one  and  the  basement,  which 
Strang  took  away,  but  states  with  reference  to  what  portion  of  the 
basement  was  to  be  plastered  that  he  told  Strang  the  entire  ceiling 
was  to  be  done.  It  appears,  however,  that  Mr.  Goddard,  the  plain- 
tiff's manager,  who  made  the  contract,  testified  that  he  figured  his 
estimates  from  the  plan  furnished  him.  Exhibit  A,  and  that  he  never 
saw  the  building  before  the  signing  of  the  contract,  and,  with  resj^eet 
to  the  bulkhead,  we  find  an  equal  conflict  between  the  testimony  of 
the  architect  and  Strang  as  to  what  was  said  about  plastering  it. 

Taking  the  letter,  therefore,  which  constituted  the  contract,  it 
cannot  be  said  as  matter  of  law  that  it  calls  for  the  plastering  of  the 
bulkhead  and  basement,  because  it  was  not  to  plaster  the  building, 
but,  as  already  pointed  out,  to  plaster  it  "according  to  plans  fur- 
nished us  by  your  architect."  Thus  the  question  turned  upon  what 
was  said  between  the  parties  in  regard  to  the  portions  of  the  building 
in  dispute.  We  do  not  think  that  this  conflict  so  clearly  preponder- 
ated in  the  defendant's  favor  that  we  would  be  justified  in  reversing 
the  judgment  on  the  grounds  that  the  conclusion  reached  by  the 
trial  judge  was  against  the  weight  of  evidence. 

Nor  do  we  tliink  it  was  error  to  exclude  the  evidence  offered  as 
to  the  custom  in  the  building  trade  respecting  what  was  included 
in  the  expression  "  a  seven-story  building."  These  questions  were 
directed  to  eliciting  what,  according  to  the  custom  of  the  trade,  is 
meant  by  "  a  seven-story  building,"  but  the  contract  in  addition 
stated  tliat  the  work  was  to  be  done  "  according  to  plans  furnished," 
and  it  certainly  was  not  proper  to  omit  this  latter,  which  was  an 
essential  part  of  the  agreement,  because  it  would  be  an  attempt  to 
vary  what  was  written  by  taking  the  expression  "  seven-story  build- 
ing "  away  from  the  connection  in  which  it  was  used  and  the  modi- 
fication attached  to  it.  Besides,  the  contract  not  being  formal  and 
no  specifications  having  been  furnished;  and,  therefore,  it  not  being 
in  itself  complete,  both  sides  conceded  that  it  was  open  to  oral 
explanation  as  to  just  what  was  meant  by  the  parties  to  the  contract. 
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As  to  this  there  was  a  clean  cut  question  whether  or  not  the  base- 
ment and  ])ulkhead  were  inchided  in  the  plans  furnished.  It,  there- 
fore, would  not  depend  on  what  was  the  meaning  of  a  seven-story 
building  according  to  the  custom  or  usage  of  tne  trade,  but  upon 
what  the  work  was  which  the  plaintiff  agreed  to  do  pursuant  to  the 
plans  furnished.  We  think,  therefore,  that  it  was  not  error  to 
exclude  such  evidence. 

The  judgment  should  be  affirmed,  with  costs. 

A"an  Brunt,  P.  J.,  Kumsey  and  Patterson,  JJ.,  concurred ; 
Barrett,  J.,  dissented. 

Barrett,  J.  (dissenting) : 

I  am  unable  to  agree  with  Mr.  Justice  O'Brien  in  this  case.  The 
contract  was  to  "plaster  —  your  seven-story  building  —  according 
to  plans  furnished  us  by  your  architect,"  etc.  The  M'ords,  "  we 
will  plaster  yoiir  seven-story  building,"  must,  standing  alone,  be 
held  to  include  the  w^ork  on  the  basement  and  bulkhead.  Either 
these  words  of  themselves  hnport  an  agreement  to  plaster  the  build- 
ing throughout,  or  else  to  plaster  it  in  the  usual  manner,  that  is,  to 
put  plaster  wherever  it  properly  belonged.  If  the  former,  then  the 
plaintiff  failed  to  perform  his  contract.  If  the  latter,  then  it  was 
reversible  error  to  exclude  the  defendant's  evidence  of  the  custom. 

Hence  the  only  question  to  be  considered  is  the  effect  of  the  fol- 
lowing words,  "  according  to  plans  furnished  us  by  your  architect." 
Their  meaning  seems  clear.  They  relate  to  the  details  of  the  work, 
not  to  the  quantum,  "According"  does  not  mean  "  to  the  extent 
that."  The  plans  were  to  guide  and  assist  the  plaintiff,  either  in 
plastering  the  building  throughout,  or  in  plastering  it  in  the  usual 
manner.  If  any  existing  feature  of  the  work  was  omitted  from  the 
plans  furnished,  the  plaintiff  should,  if  it  desired  them,  have 
requested  additional  ones.  It  did  not,  because  of  any  omission  in 
the  plans,  become  absolved  from  performing  in  full.  This  is  made 
clear  if  we  paraphrase  the  first  words  of  the  agreement  standing 
alone,  according  to  their  conceded  meaning.  Thus  let  us  assume 
that  the  letter  had  read  :  "  We  will  plaster  the  seven  stories  and  base- 
ment of  your  building  in  the  usual  manner,  according  to  plans  fur- 
nished us  by  your  architect."     Could  it  be  plausibly  contended,  in 
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Biich  a  case,  tliat  the  architect's  faihire  to  deliver  full  plans  absolved 
the  plaintiff  from  full  performance?     Clearly  not. 

The  plaintiffs  contention  leads  to  serious  difficulties,  which  are 
illustrated  in  Mr.  Justice  O'Brien's  opinion.  Suppose  the  architect 
had  ofiEered  the  plaintiff  full  plans,  but  the  latter  did  not  choose  to 
accept  them,  saying  it  did  not  need  them.  What  then  ?  Could  the 
plaintiff  thus  escape  the  consequences  of  non-performance?  Such 
an  idea  shocks  the  moral  sense.  Hence  a  somewhat  more  equitable 
ground  is  taken,  and  it  is  said  that  the  plaintiff  was  only  absolved 
from  doing  that  part  of  the  work  which  the  architect  said  need  not 
be  done  and  for  which,  tiierefore,  he  furnished  no  plans.  There 
was,  in  fact,  an  issue  on  this  head  as  to  what  the  architect  actually 
said  and  did.  But  this  issue  resulted  solely  from  an  unwarrantable 
construction  of  tiie  contract.  That  construction  distorts  the  con- 
tract so  as  practically  to  make  a  new  one,  turning  it  into  an  agree- 
ment to  do  that  portion  of  the  work  upon  which  the  architect  and  the 
plaintiffs  representative  had  mutually  agreed,  or  upon  which  they 
should  agree.  The  defendant,  however,  made  his  own  contract.  He 
did  not  leave  it  to  the  architect,  and  there  is  no  proof  of  the  latter's 
authority  to  bind  him  in  any  such  manner. 

The  true  construction  of  the  contract  is  fortified  by  an  additional 
circumstance  which  is  quite  controlling.  The  plans  furnished  did 
not  include  the  first  story  any  more  than  the  basement,  yet  the  plain- 
tiff did  the  work  thereon.  Mr.  Justice  O'Brien  accounts  for  thia 
by  the  suggestion  that,  as  the  plaintiff  evinced  no  eleemosynary 
spirit,  some  undisclosed  agreement  to  plaster  the  fii^st  story  must  l>e 
presumed.  It  would  be  a  strange  rule  that  the  plaintiff,  by  its  action 
or  non-action,  could  create  its  own  presumptions  —  a  presumption 
that  it  agreed  in  some  way  to  do  what  it  did,  but  that  it  could  not 
have  agreed  to  do  what  it  did  not.  The  fact  is,  tiiat  the  only  agree- 
ment, express  or  implied,  of  which  there  is  any  pretense,  is  that 
contained  in  the  letter  of  September  10,  1895 ;  and  the  plaintifFs 
act  is  a  clear  admission  that  the  construction  necessary  to  support 
his  judgment  is  not  the  correct  one.  The  doctrine  of  practical  con- 
struction of  a  contract  is  plainly  controlling  against  him. 

I  think  the  judgment  should  be  reversed  and  a  new  trial  ordered* 

Judgment  affirmed,  with  costs. 
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Emma  B.  Young,  Respondent,  v.  Kichard  K.  Fox,  Appellant. 

Libel  —  a  justification  mtist  be  as  broad  as  the  libel  —  charges  made  against  a  married 
icoman —  malice  —  evidence  in  mitigation  cannot  reduce  compensatory  damages  — 
icJial  erroneous  charge  is  insufficient  for  a  reversal. 

A  justification  must  be  as  broad  as  the  libelous  charge,  and  where  the  publisher 
fails  to  prove  many  material  details  of  it,  the  justification  is  insufficient. 

An  article,  published  of  a  married  woman  and  illustrated  with  pictures,  in  which, 
although  she  is  described  as  the  victim  of  a  plot  concocted  by  her  husband  to 
procure  evidence  available  for  a  divorce,  it  is  falsely  charged  that  she  went 
voluntarily  with  another  man  into  a  hotel  bedroom  and,  after  having  remained 
there  some  time,  went  with  him  into  the  hotel  restaurant;  that  she  returned  to 
and  remained  with  him  in  the  bedroom  two  hours,  during  which  time  wine  was 
served:  that  about  midnight  her  enraged  husband  broke  the  door  in  and  found 
her  reclining  upon  a  bed,  and  that  her  alleged  paramour  escaped  in  his  shirt 
sleeves,  is  libelous  per  se. 

Malice  may  be  inferred  and  punitive  damages  be  awarded  where  a  libel  is  reck- 
le=4sly  published  as  well  as  where  its  publication  is  induced  by  personal  ill-will; 
and  the  fact  that  a  weekly  newspaper  circulates,  in  advance  of  publication, 
"dodgers"  or  circulars,  calling  local  attention  to  the  fact  that  an  outcoming 
issue  will  contain  an  article  relative  to  a  woman  which  is  libelous /j^r*<;,  is  some 
evidence  that  the  publication  was  deliberate,  and  that  an  opportunity  had  been 
afforded  for  making  an  inquiry  as  to  the  truth  of  the  account  about  to  be 
published. 

Evidence  in  mitigation  extends  only  to  punitive,  and  has  no  bearing  upon  com- 
pensatory, damages. 

A  verdict  will  not  be  set  aside  merely  because  the  court,  in  its  charge,  said  to  the 
jury  that  the  publisher  admitted  that  he  had  caused  a  certain  circular  or 
"dodger"  to  be  **  widely"  circulated,  when  his  admission  was  in  fact  that  it 
was  circulated,  unless  the  attention  of  the  court  is  specifically  called  to  its 
improper  use  of  the  word  *'  widely." 

Appeal  by  the  defendant,  Richard  K.  Fox,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintifE,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kew  York  on  tlie  6th  day  of  May,  1897, 
upon  the  verdict  of  a  jury  for  $25,000 ;  also  from  an  order  entered 
in  said  clerk's  office  on  the  5th  day  of  May,  1897,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes,  and  also 
from  an  order  entered  in  said  clerk's  ofKce  on  the  4tli  day  of  May, 
1897,  granting  the  plaintiff  an  extra  allowance  of  $500. 

On  or  about  the  30th  day  of  October,  1889,  tliere  was  published 
in  a  weekly  periodical,  called  the  Natw?ial  Police  Gazette^  then 
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owned  and  controlled  by  the  defendant,  the  following,  purporting 
to  be  a  true  account  of  an  occurrence  said  to  have  taken  place  at 
the  Hamilton  House,  a  hotel  in  Paterson,  N.  J.,  a  few  days  prior 
thereto : 

"WAS  IT  A  VILE  PLOT? 


"A  Midnight  Surprise  Party  in  a  Paterson,  N.  J.,  Hotel. 


"  A   DOOR-SMASHING    SEANCE. 


"  [Subject  of  Illustration.] 

.  "  Mrs.  Richard  D.  Young,  of  Montclair,  N.  J.,  is  a  very  much 
abused  woman  —  or  the  opposite. 

"  Two  men  recently  entered  the  Hamilton  House  in  Paterson, 
N.  J.,  the  largest  hotel  there,  and  registered  as  John  W.  Allen  and 
F.  Morrey,  of  New  York.  Allen  appeared  to  be  laboring  under 
much  mental  excitement.  At  5  o'clock  a  handsome  equipage  drove 
up  to  the  hotel  and  a  man  and  woman,  both  fashionably  attired, 
alighted.  They  registered .  as  William  Allen  and  wife,  of  Mont- 
clair. They  were  assigned  to  room  20,  which  adjoins  the  one  occu- 
pied by  the  first-named  guests.  They  soon  came  down  and  had 
supper.     John  W.  Allen  and  Morrey  kept  their  room. 

"  About  10  o'clock  the  man  and  woman  retired  to  their  rooms. 
Two  hours  later  loud  voices  were  heard  in  the  hall,  followed  by  the 
crash  of  a  door.  A  woman's  screams  followed,  and  then  all  was 
confusion.  The  man  who  had  registered  as  William  Allen,  partly 
dressed,  rushed  down  stairs,  leaving  his  valise  behind,  and  hastily 
summoning  his  carriage,  drove  rapidly  away. 

"  The  woman  was  the  wife  of  John  Allen.  According  to  the 
woman's  story,  John  Allen  is  not  her  husband's  name,  but  Kiclmi-d 
D.  Young,  who  assumed  the  name  of  A.llen  to  gain  his  ends.  ilre. 
Young  had  been  separated  from  her  husband  for  some  time  ]>ast. 
A  couple  of  weeks  ago  a  young  man,  giving  his  name  as  Melano  C. 
Richardt,  applied  for  board  at  Mrs.  Young's  mother's  house,  where 
Mrs.  Young  had  been  stopping  since  her  separation  from  her  hus- 
band, lie  was  accommodated  and  appeared  to  be  very  agreeable. 
On  the  day  that  the  scene  occurred  in  the  Hamilton  House,  he  asked 
Mrs.  Young  to  take  a  drive  with  him.     She  consented,  and  the  two 
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started  for  Ilackeiisack,  with  the  results  mentioned  above.  The 
lady's  side  of  the  story  is  as  follows : 

"  Richardt  pretended  to  lose  the  road  and  drove  on  and  on,  finally 
stopping  at  a  hotel.  It  was  the  Hamilton  House,  in  Paterson.  He 
insisted  on  her  going  in  for  supper.  His  whole  demeanor  had 
changed.  The  more  she  begged  to  be  driven  home  the  more  he 
insisted.  They  went  into  the  restaurant  and  he  ordered  oysters. 
The  waiter  must  liave  been  his  tool,  for  the  service  was  so  wretched 
that  they  left  the  table  and  went  to  the  parlor,  where  Richardt 
ordered  a  bottle  of  champagne  to  be  brought.  They  refused  to 
serve  it  in  the  parlor.  Mrs.  Young  begged  to  be  taken  home,  but 
Richardt  said  she  should  not  go  a  step  until  the  wine  had  been 
drunk.     They  must  go  to  a  sitting  room  up  stairs. 

"  Mrs.  Young,  unwilling  to  create  a  scene,  went  up  with  him. 
He  opened  a  door  and  she  started  back.  There  was  a  bed  in  the 
room.  Richardt  explained  that  it  was  a  country  hotel,  and  that 
things  were  not  arranged  as  in  the  city.  Behind  them  was  the 
waiter  with  the  champagne.  They  entered.  The  wires  of  the 
bottle  were  already  cut.  The  cork  came  out  without  noise.  Mrs. 
Young  drank  a  glassful  of  the  stuff.  Richardt  put  his  feet  on  the 
foot  of  the  bed  and  exclaimed  loudly : 

" '  This  is  the  happiest  day  of  my  life ! ' 

"Mrs.  Young  became  suddenly  ill,  and  Richardt  induced  her  to 
lie  down,  and  before  she  was  aware  of  his  hitentions,  turned  out  the 
gas.  At  that  instant  Young  and  his  friend  smashed  in  the  door 
and  entered.  Young  exclaiming  exultingly  : 

"  *Now,  at  last,  I've  caught  you  ! ' 

"  Mrs.  Young  saw  through  the  plot.  Her  strength  returned  and 
there  was  a  terrible  scene.  Richardt  disappeared,  and  she  forced 
her  husband  to  drive  her  hpme  to  Montclair,  though  at  first  he 
insisted  on  holding  her  there  a  prisoner.  Before  going  he  paid 
Richardt's  bill." 

In  the  same  paper  containing  this  account,  upon  the  last  and  out- 
side page,  were  certain  drawings  or  sketches  purporting  to  picture 
certain  of  the  incidents  described  in  the  printed  article.  Across  the 
front  of  the  title  page  of  this  periodical  were  printed  the  words : 
"  Fun  in  a  Paterson,  N.  J.,  Hotel." 

At  the  date  of  the  publication  the  plaintiff  was  living,  and  for 


Digitized  by  VjOOQIC 


264  YOUNG  v.  FOX. 


FinsT  Department,  February  Term,  1898.  [Vol.  26. 

some  time  prior  thereto  had  lived,  in  the  town  of  Montclair,  N.  J., 
with  her  mother  and  lier  children,  separate  and  apart  from  her  hus- 
band, one  Richard  D.  Young.  Prior  to  the  appearance  of  the  num- 
ber of  the  National  Police  OazeiU  containing  the  article  and 
pictures  referred  to,  the  defendant  caused  to  be  distributed  in  Mont- 
clair, where  the  plaintiff  resided,  a  circular  or  "  dodger  "  calling  the 
attention  of  the  public  to  the  edition  of  his  paper  which  would  be 
out  on  Wednesday,  October  30,  1889. 

The  purpose  of  this  action  was  to  recover  damages  claimed  to 
have  been  suffered  by  the  plaintiff  by  reason  of  the  publications 
alleged  in  the  complaint  to  be  false,  scandalous  and  libelous.  The 
defense  was  that  the  publication  complained  of  was  a  fair  and  true 
report  of  the  facts  in  connection  with  the  plaintiff's  visit  to  the 
hotel  in  Paterson,  N.  J.,  at  the  time  mentioned,  and  that  the  article 
was  not  published  maliciously,  or  with  any  intent  to  injure  the  plain- 
tiff, but  was  published  by  the  defendant  as  a  matter  of  news  and 
general  interest  to  the  public  in  the  belief  that   the  same  was  true. 

At  the  close  of  the  plaintiff's  case,  and  again  at  the  close  of  the 
entire  case,  motions  were  made  to  dismiss  the  complaint,  which 
were  denied,  to  both  of  which  denials  exceptions  were  taken,  and, 
the  matter  having  been  submitted,  under  the  judge's  charge,  to  the 
jury,  they  returned  a  verdict  in  the  plaintiff's  favor,  and  it  is  from 
the  judgment  entered  thereupon  that  this  appeal  is  taken. 

Benjamin  F,  Tracy ^  for  the  appellant. 

Jno,  J,  AdaniSy  for  the  respondent. 

O'Brien,  J. : 

Although  many  grounds  are  urged  for  a  reversal  of  the  judgment, 
the  principal  ones  are  (1)  that  the  justification  pleaded  by  the  defend- 
ant was  proved  in  every  essential  particular;  (2)  that  the  court 
erred  in  charging  the  jury  that  the  defendant's  publication  was  libel- 
ous i)er  sCy  and  (8)  that  the  court  erred  in  its  charge  to  the  jury 
upon  the  subject  of  punitive  damages. 

It  was  made  to  appear  that  many  of  the  incidents  related  in  the 
article  actually  occurred.  It  is  conceded  that,  on  the  day  in  ques- 
tion, the  plaintiff  with  a  young  man  named  Richardt  left  Montclair, 
N.  J.,  some  time  about  five  o'clock  in  the  afternoon  and  drove  to 
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Paterson.  It  would  appear  that  the  plaintiff  and  her  husband  were 
living  apart,  and  that  the  latter,  with  a  view  of  obtaining  evidence 
against  her,  had  induced  Richardt  to  go  to  her  mother's  house,  where 
she  lived,  and  obtain  board,  which  he  did,  having  been  there  about 
six  weeks  prior  to  the  event  chronicled,  during  which  time,  by 
assiduous  attentions  to  the  plaintiff's  children,  among  other  things 
by  taking  them  out  riding,  he  ingratiated  himself  with  the  plaintiff. 
On  the  day  in  question  the  children  had  been  out  riding  with  Rich- 
ardt,  and  he  returned  with  them  to  the  plaintiff's  mother's  house, 
wliere  they  alighted,  and  then,  as  the  plaintiff  testified,  upon  Rich- 
ard t's  invitation  she  got  into  the  wagon  for  the  purpose  of  taking  a 
short  ride  of  five  or  ten  minutes,  intending  to  return  in  time  for  six 
o'clock  supper ;  but,  having  got  her  into  the  wagon,  Richardt,  claim- 
ing that  the  horses  were  unmanageable,  and  permitting  them  to 
run,  drove  to  Paterson.  Whether,  on  arriving  there,  he  went  directly 
to  the  hotel  or  to  a  stable  was  one  of  the  disputed  questions  of  fact. 
Prior  to  their  arrival,  at  about  two  o'clock  on  the  same  afternoon, 
the  plaintiff's  husband  with  a  friend  had  reached  the  hotel  and 
secured  two  adjoining  rooms,  and,  in  anticipation  of  the  plot  which 
had  been  arranged  for  in  reference  to  his  wife,  registered  for  Rich- 
anlt  and  the  plaintiff  in  the  hotel  register  as  "  William  Allen  and 
wife."  As  nearly  as  can  be  determined  from  the  evidence,  it  was 
in  the  neighborhood  of  six  o'clock  when  the  plaintiff  and  Richardt 
arrived  at  the  hotel,  which  they  entered  by  the  main  entrance  and 
proceeded  to  the  restaurant,  where  oystei^s  were  ordered.  While 
the  plaintiff  was  in  the  restaurant,  Richardt  succeeded  in  communi- 
cating with  the  husband;  and,  upon  returning  to  the  restaurant, 
liaving  complained  about  the  oysters  and  the  service,  insisted  on 
having  a  bottle  of  wine.  This,  the  plaintiff  testified,  she  protested 
aganist,  asking  of  Richardt  that  he  hnmediately  take  her  home,  but 
he  told  her  that  he  would  not  comply  until  he  had  had  the  bottle  of 
wine.  It  being  a  Sunday  night,  and  the  waiter  refusing  to  serve 
the  wine  either  in  the  dining  room  or  the  parlor  down  stairs, 
Ricliardt  requested  the  plaintiff  to  go  with  him,  as  she  states,  to  an 
uj)stair8  parlor,  where  they  could  have  the  wine,  he  promising  then 
to  return  home  with  her.  Just  what  time  was  s})ent  in  the  restau- 
rant does  not  appear,  but  it  is  established  beyond  cavil  that  all  the 
App.  Div.— Vol.  XXYI  34 
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occurrences  in  the  hotel  on- that  evenhig,  up  to  tlie  disappearance  <jf 
Richardt,  were  over  by  eight  o'clock,  although  it  may  have  l>eeii 
some  time  after  that  before  the  husband  took  the  plaintiff  back  to 
Montclair  to  her  mother's  honse.  According  to  the  plaintitf,  upon 
arriving  at  the  door  of  the  room  upstairs,  which  was  a  small  room 
with  a  bed  and  table  in  it,  Kichardt  pushed  her  in,  immediately 
locking  the  door,  but  opening  it  a  few  minutes  afterwards  to  i)crmit 
the  waiter  to  hand  in  the  bottle  of  wine  and  some  cigars.  From 
the  bottle  he  poured  out  a  drink  for  himself  and  about  half  a  glass 
for  the  plahitifl,  which  she  testifies  is  all  she  would  take,  and,  feel- 
ing sick  as  the  result  of  her  experience,  she  sat  down  for  a  moment 
on  a  chair,  when  Richardt,  who,  according  to  the  waiter's  testi- 
mony, had  removed  his  coat,  suddenly  turned  out  the  gas,  and  at 
that  moment  went  into  the  adjoining  or  connecting  room,  in  which 
the  husband  and  his  friend  were,  and  disappeared  from  the  scene, 
whereupon  the  husband  entered.  Then  followed  a  scene  between 
the  husband  and  wife,  which,  as  has  been  stated,  was  all  over  so  far 
as  its  violent  character  was  concerned  by  eight  o'clock,  and  some 
time  thereafter  the  luisband  took  tlie  plaintiflE  to  her  mothers 
house. 

It  is  conceded  that  the  whole  thing  was  an  infamous  piot  on  tne 
part  of  Richardt  and  the  husband  to  place  the  plaintiflE  in  a  (jnes- 
tionable  position.  But,  as  was  proj)erly  stated  by  the  trial  judge, 
for  the  injury  which  she  suflfered  at  the  hands  of  Richardt  and  her 
husband  the  defendant  was  in  no  way  responsible.  His  responsi- 
bility, if  any,  depended  upon  his  giving,  if  he  entered  upon  the 
subject  at  all,  a  trutliful  account  of  wliat  occurred,  and  he  was 
bound  to  show  that  the  publication  made  and  the  pictures  which 
purported  to  delineate  the  incidents  narrated  were  true,  made  in 
good  faith  and  justifiable.  Compariiig  what  actually  occurred  with 
what  was  published,  it  will  be  noticed,  if  the  plaintiffs  testimony  is 
to  be  believed,  that  she  and  Richardt  did  not  arrive  at  the  hotel  at 
five  p.  M. ;  that  Richardt  did  not  register ;  that  they  did  not  go  to 
room  20  and  then  go  down  to  supper,  and  did  not  return  to  the 
room  at  ten  o'clock  and  remain  for  two  hours  or  until  midnight ; 
that  there  were  no  woman's  screams  followed  by  the  crasli  of  a  door, 
neither  did  any  door  smasliing  take  place,  and  that  Richardt,  iiHns 
Williain  Allen,  did  not  escape  from  the  room  partly  dressed,  and 
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did  not  leave  liis  valise  behind  for  the  reason  that  he  had  none. 
Crediting  the  plaintiffs  story,  in  these  respects  the  article  was  false 
and  untrue. 

In  view  of  the  verdict  we  must  assume,  with  respect  to  the  dis- 
puted questions  of  fact,  that  the  jury  credited  the  plaintiff;  and 
taking  her  version  it  is  certain  that,  whether  we  regard  the  publica- 
tion as  a  whole,  or  only  tliat  portion  which  was  most  damaging, 
relating  to  the  going  and  returning  to  the  room  and  remaining  there 
for  several  hours,  there  was  a  failure  to  justify  the  publication. 
We  must  recall  the  nile  that  it  is  not  enough  to  prove  part  or  a 
libelous  publication  to  be  true,  but  the  proof  must  be  as  broad  as 
the  charges.  As  stated  in  Holmes  y:  Jones  (121  N.  Y.  4^)9): 
"  Unless  the  defendant  could  justify  that  charge,  even  if  he  could  have 
justified  all  the  rest  of  the  publication,  the  plaintiff  would  have  main- 
tained his  action  and  been  entitled  to  recover  some  damages." 
Whether  the  burden  thus  cast  upon  the  defendant  of  proving  the 
charges  laid  as  broadly  as  made  was  sustained  is  disposed  of  adversely 
to  him  by  the  verdict  of  the  jury,  with  which,  based  as  it  was  upon 
conflicting  evidence,  we  have  no  right  to  interfere. 

It  is  claimed,  however,  that  the  error  into  which  the  trial  judge 
fell  in  charging  that  the  defendant's  publication  was  libelous  ^>^/*  se 
is  fatal  to  the  judgment.  In  this  connection  the  appellant  uiges 
that  a  perusal  of  the  article  taken  as  a  whole  would  convey  the 
impression  to  all  reasonable  men  that  this  plaintiff  was  the  victim  of 
a  conspiracy  and  was  not  guilty  of  any  moral  fault ;  and  we  are 
referred  to  another  well-settled  rule  of  law,  well  expressed  in  Pre.ss 
PuhJishiug  Co,  v.  McBcnaU  (63  Fed.  Rep.  238)  as  follows: 
*'  Undoubtedly,  when  the  words  used  are  unambiguous  and  admit 
of  but  one  sense,  the  question  of  whether  or  not  they  are  libelous 
is  one  of  law  which  the  court  must  decide.  Equally  true  is  it  that 
when  the  words  used  are  *  ambiguous  in  their  import,  or  may  ])er- 
mit,  in  their  construction,  connection  or  application  a  doubtful  or 
more  than  one  interpretation,  and  in  some  sense  be  defamatory,  the 
question  whether  they  are  such  is  for  tlie  jury.'  "  (See  Woodruff  v. 
Bradstreet  Co.,  116  X.  Y.  217.)  If,  therefore,  taking  the  publica- 
tions as  a  whole,  tliey  did  not  "  impute  some  moral  delinquency  or 
some  disreputable  conduct  to  the  person  of  whom  they  are  spoken  '* 
{Stokes  V.  StokeSj  76  Hun,  316) ;  or  if  the  language  or  pictures  did 
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not  tend  to  expose  the  plaintiff  to  contempt,  ridicule,  hatred  or 
degradation  of  character  (13  Am.  &  Eng.  Ency.  of  Law,  295);  or 
if  in  the  minds  of  reasonable  people  a  doubt  could  exist  as  to  whether 
the  publication  would  have  such  a  tendency,  then  clearly  it  was 
error  for  the  court  to  hold  as  matter  of  law  that  the  article  was  libel- 
ous ^^r«tf. 

Whether  we  take  the  publication  as  a  whole,  in  connection  with 
the  pictures,  or  that  portion  which  relates  to  the  plaiutiflE  going  into 
a  bedroom  with  a  person  other  than  her  husband,  and  after  being 
there  some  time  going  to  the  restaurant  for  the  purpose  of  getting 
refreshments,  and  then  voluntarily  returning  to  the  bedroom  at  ten 
o'clock  and  remaining  there  until  midnight,  when  the  door  was  bur&t 
open  by  an  enraged  husband,  it  is  susceptible  of  but  one  construction, 
reflecting,  if  true,  on  the  plaintiff's  character  for  chastity  and  marital 
fidelity.  Or,  to  use  the  language  of  the  trial  judge :  "  The  nature  of 
the  published  matter  being  such  as  to  warrant  the  conclusion  by  any 
person  reading  it  that,  if  true,  it  tended  to  show  meretricious  rela- 
tions between  a  married  woman  and  some  otlier  person  than  her  hus- 
band is,  of  itself,  libelous  ;  it  constitutes  a  libel  per  se,  and  the  bur- 
den, therefore,  is  upon  the  defendant,  who  gave  the  matter  publicity, 
to  show  you,  by  a  fair  preponderance  of  testimony,  that  the  statements 
were  true."  We  think  that  the  trial  judge  could  have  gone  further, 
and  said  that,  from  the  fact  that  the  "dodgers"  were  circulated 
before  the  periodical  itself  was  published,  followed,  as  they  were 
by  such  publication,  illustrated  with  a  picture,  among  others, 
showing  the  "flight  of  the  accomplice  "  in  his  shirtsleeves,  and  with 
his  coat  on  his  arm,  no  other  inference  could  be  drawn  than  that  the 
defendant  intended  to  convey  the  impression  that  the  plaintiff  had 
been  engaged  in  wrongdoing.  If  there  were  any  advantage  in  tak- 
ing tlie  different  charges  separately,  it  might  be  a  del)atAble  question 
whether  or  not  the  article  was  intended  to  convey  the  impression 
that  there  was  a  plot  of  which  the  plaintiff  was  the  victim.  But 
whether  as  the  victim  of  such  a  plot  or  not,  if  she  was  guilty  after 
arriving  at  the  hotel  of  the  conduct  charged,  her  moral  character,  in 
the  eyes  of  all  respectable  persons,  would  forever  be  regarded  as  bad  ; 
because,  according  to  the  publication,  she  voluntarily  Avent  with  a 
man  other  than  her  husband  into  a  bedroom,  and,  after  remaining 
there  with  the  door  locked  for  some  time,  went  with  him  to  the  res- 
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tanrant  for  refreshments,  and  again  deliberately  returned  to  the  bed- 
room and  remained  there  two  hours,  during  which  time  champagne 
was  served,  and  this  seemingly  agreeable  intercourse  in  a  bedroom 
was  continued  until  midnight,  when  it  was  broken  in  upon  by  an 
enraged  husband  smashing  the  door  and  finding  his  wife  reclining 
on  the  bed,  and  her  paramour  escaping  in  his  shirtsleeves,  leaving 
his  valise  behind  him.  If  this  is  a  fair  paraphrase  of  the  article, 
can  it  for  a  moment  be  contended  that  a  married  woman  wlio  would 
eo  demean  herself  was  entitled  to  be  regarded  as  a  respectable  and 
faithful  wife  ?  And  would  not  knowledge  that  she  had  been  guilty 
of  such  conduct  estrange  from  her  decent  and  self-respecting  wives 
and  mothers,  and  have  a  tendency  to  expose  her  to  contempt,  ridi- 
cule, hatred  or  degradation  of  character  ?  We  think  it  would  be  a 
reflection  cast  upon  the  moral  sense  and  discrimination  of  the  least 
intelligent  of  the  readers  of  the  National  Police  Gazette  to.  con- 
elude  that  such  a  pubUcation  with  reference  to  a  married  woman  did 
not  iniputo  to  her  some  moral  fault,  and  did  not  asperse  her  character 
for  chastity ;  and  the  trial  judge  was,  therefore,  right  in  holding  that 
the  article  was  libelous j^^r  se. 

This  brings  us  to  the  third  ground  upon  which  a  reversal  is  sought, 
namely,  the  question  of  damages,  the  appellant  at  the  outset  strenu- 
ously insisting  that  the  court  fell  into  error  upon  the  subject  of 
malice,  which  it  was  necessary  to  prove  in  order  to  justify  the  award 
of  punitive  damages.  The  argument  is  advanced  that  there  is  no 
evidence  tending  to  show  that  the  defendant  was  animated  by  any 
malice  or  ill-will  towards  the  plaintiff,  and,  therefore,  that  exem- 
plary damages  could  be  awarded  only  upon  the  ground  that  the  pub- 
lication had  been  made  recklessly  and  without  a  due  regard  for  the 
truth;  and  we  are  again  presented  with  the  contention  that  the 
account  given  was  singularly  accurate  and  true.  As  we  have 
already  disposed  of  this  contention  in  discussing  the  subject  of  jus- 
tification, we  need  not  go  further  than  to  say  that  we  cannot,  in 
view  of  the  conclusion  reached  by  the  jnry,  conclude  that  the  nar- 
rative of  what  took  place  was  either  accurate  or  true.  Whatever 
doubt  may  have  been  created  by  the  different  expressions  in  the 
opinions  of  our  courts,  these  are  now  set  at  rest,  and  it  must  be 
r^arded  as  the  settled  law  laid  down  in  all  the  later  cases  that  pun- 
itive damages  are  not  limited  to  cases  of  actual  malice,  but  may  be 
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awarded  for  a  lihel  recklessly  or  carelessly  published,  as  well  as  for 
one  induced  by  personal  ill-will.  {Smith  v.  Mattheioa^  152  N.  Y. 
152 ;  Warner  v.  P7*es8  Publishing  Co.^  132  id.  ISl ;  Uohnes  v. 
Jones,  121  id.  461 ;  S.  C,  147  id.  59.)  The  jury  having  decided, 
therefore,  that  the  article  was  not  essentially  accurate  or  true,  they 
were  entitled  to  award  punitive  damages,  provided  they  reached 
the  conclusion  that  the  publication  was  carelessly  or  recklessly  ma<le. 
As  to  this,  we  think  that  the  circumstances  preceding  the  actual 
publication  were  such  that  the  jury  might  well  have  concluded,  as 
they  manifestly  did,  that  the  publication  was  so  made.  It  must  be 
remembered  that  this  was  not  a  daily  newspaper,  receiving  the 
information  over  the  wire,  or  hastily  gathered  and  turned  in  ]>y  a 
reporter,  without  there  being  much  opportunity  for  investigation  as 
to  its  truth  ;  but,  in  anticipation  of  the  publication,  the  defendant 
caused  "  dodgers  "  or  circulars  to  be  distributed  in  the  community  in 
which  the  plaintiff  lived,  calling  the  attention  of  the  people  to  the 
fact  that  such  a  publication  was  about  to  be  issued,  thus  showing 
that  the  publication  was  deliberate,  and  that  the  opportunity  for 
inquiring  into  the  truth  of  the  account  intended  to  be  published 
was  afforded.  There  was  no  evidence  adduced  to  show  from  what 
source  the  account  was  derived  by  the  defendant ;  nor  was  there 
any  evidence  that  the  slightest  inquiry  was  made,  from  whatever 
source  received,  as  to  its  truth  or  falsity.  As  said,  therefore,  these 
were  significant  facts  to  be  considered  by  the  jury  in  determining 
whether  or  not  the  publication  was  recklessly  or  carelessly  made ; 
and  with  their  conclusion  that  it  was,  they  were  entitled  to  award 
punitive  damages,  notwithstanding  the  fact  that  it  was  not  shown 
nor  claimed  that  the  defendant  personally  knew  the  plaintiff  or  was 
actuated  by  any  personal  ill-will  towards  her.  These  same  circum- 
stances with  reference  to  the  circulation  of  the  "  dodger"  impair  to 
a  great  extent  the  appellant's  argument  that  the  damages  were 
excessive.  It  is  not  our  province  to  interfere  with  the  subject  of 
damages,  which  is  peculiarly  one  for  the  jury,  unless  it  can  be  seen 
that  the  verdict  reached  has  been  influenced  by  partiality,  bias  or 
prejudice ;  and  in  view  of  the  facts  appearing  from  which  the  jury 
could  infer  that  this  publication  was  made  without  inquiry  into  its 
truth  and  in  disregard  of  the  plaintiff's  rights  or  character,  and 
considering  the  distribution  of  the  dodger  or  circular  in  the  very 


Digitized  by  VjOOQIC 


YOUNG  V.  FOX.  271 


App.  Div.]  First  Department,  February  Term,  1898. 


coin m unity  in  which  the  plaintiff  lived,  the  jury  had  the  right,  in 
their  discretion,  to  punish  the  defendant,  in  addition  to  making 
repamtion  to  the  plaintiff  for  what  they  regarded  as  an  injurious, 
reckless  and  wanton  publication.  In  disposing  of  this  branch  of 
the  case  we  cannot  do  better  than  to  rej^at  what  has  been  well  said 
in  the  case  of  Smith  v.  Times  PuUwhhuj  Co.  (178  Penn.  St.  502): 
"  The  license  which  the  press  assumes  to  itself  in  the  ruthless  hunt 
for  sensational  news,  and  in  the  unsparing  invasion  of  private  affairs 
with  wliich  the  public  has  no  rightful  concern,  is  the  disgrace  of 
modern  journahsm,  and  one  of  the  greatest  menaces  to  free  institu- 
tions. It  may  well  dispose  juries  in  a  proper  case  to  give  large 
damages,  both  compensatory  and  punitive,  and  with  such  verdicts 
the  courts  will  not  be  readily  moved  to  interfere." 

We  have  also  considered  the  further  contention  that  the  court 
erred  in  charging  the  jury  that  evidence  in  mitigation  goes  only  to 
exemj)larv  damages.  Upon  this,  as  upon  the  question  of  when 
punitive  damages  can,  if  at  all,  be  awarded,  whatever  doubts  may 
have  formerly  existed  with  regard  to  the  rule,  it  has  been  disposed 
of  so  far  as  this  court  is  concerned  by  the  case  of  Wiiensch  v.  The 
Moy*i\ln(j  Jounial  (4  App.  Div.  115),  wherein  it  is  said;  "  The  rule 
ill  this  class  of  actions  is  that  if  the  publication  is  not  justified,  the 
plaintiff  is  entitled  to  recover  his  actual  or  compensatory  damages  in 
any  event.  There  can  be  no  mitigation  of  this  kind  of  damages. 
Mitigation  extends  or  relates  only  to  punitive  or  exemplary  damages. 
A  party  if  entitled  to  such  actual  or  compensatory  damages  must  be 
awanled  such  damages  as  the  jury  may  find  naturally  and  necessarily 
flow  from  the  publication  for  injury  to  the  plaintiff's  reputation  and 
character."  (See,  also.  Prince  v.  Brooklyn  Daily  Eagle ^  16  Misc. 
Pwep.  ISS ;  Bradley  v.  Cramer,  ^^  Wis.  303.) 

The  minor  points  presented  by  the  appellant  may  now  be  briefly 
examined.  It  is  insisted  that  the  learned  trial  judge  erred  in  exclud- 
ing the  question  asked  of  the  plaintiff  by  the  counsel  for  the  defend- 
ant as  to  whether  she  remembered  "  the  issue  of  the  New  York 
Herald  of  Tuesday,  October  22,  18S9,  containing  an  article  headed 
'Wayward  Mrs.  Young.' "  It  is  urged  that,  the  defendant  having 
pleaded  in  mitigation  of  damages  the  fact  that  this  article  had  been 
published  in  other  newspapers,  and  was  published  by  him  in  good 
faith,  he  should  have  been  permitted  to  show  that  fact ;  and  in  this 
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connection  it  is  claimed  that  where  a  newspaper  article  charged  as 
libelous  has  been  taken  from  another  paper  and  republished  in  the 
belief  that  it  is  true,  and  after  investigation  of  the  facts,  evidence 
of  such  facts  may  be  given  in  mitigation  of  damages.  Without 
assenting  to  the  soundness  or  unsoundness  of  this  rule,  it  is  sufficient 
for  our  purposes  to  say  that  the  question  excluded  did  not  go  to  tlie 
extent  of  showing  that  the  article  was  taken  from  another  news- 
paper, or  that  it  was  investigated ;  nor  was  there  any  offer  to  prove 
any  such  tiling  made  upon  the  trial.  Standing  alone,  the  fact  as  to 
wlietlier  or  not  the  plaintiff  saw  or  remembered  anything  about  the 
article  published  in  the  Herald  was  in  no  way  relevant. 

Another  error  assigned  is  that  relating  to  the  following  charge  : 
"  It  is  further  admitted  that,  before  the  publication  of  tlie  article 
and  pictures  complained  of,  and  the  issuance  to  the  public  of  the 
paper  containing  the  article  and  pictures,  the  defendant  caused  to 
be  widely  circulated  in  the  town  of  Montclair,  New  Jersey,  where 
the  plaintiff  then  resided,  a  certain  circular  or  handbill,  which  is  in 
evidence  before  you,  calling  the  attention  of  the  public  to  the  paper 
which  was  about  to  issue,  and  in  which  appeared  the  article  and 
pictures  in  question."  By  his  answer  the  defendant  admitted  that 
the  article  and  pictures  in  the  periodical,  and  also  the  handbill  or 
dodger,  had  been  published  and  circulated.  Therefore,  tlie  only 
exception  that  could  be  taken  was  to  the  statement  by  the  judge 
that  it  was  widely  circulated.  His  attention,  however,  was  not  called 
specially  to  such  characterization,  the  discussion  turning  upon  whether 
the  publication  and  circulation  were  or  were  not  admitted,  which  the 
judge  properly  decided,  upon  construing  the  pleadings,  in  the  plain- 
tiff's favor ;  and  there  was  evidence,  from  which  the  inference  could 
fairly  be  drawn,  that  the  handbill  was  widely  circulated  in  Mont- 
clair; one  of  the  witnesses  testifying  that  she  had  seen  it  in  the 
hands  of  some  school  children  in  that  place.  While,  therefore,  the 
publication  and  circulation  were  admitted,  there  is  no  doubt  that 
the  question  of  the  extent  of  the  circulation  would  have  been  left 
to  the  jury,  as  practically  it  was  by  other  portions  of  the  charge,  an<l 
the  judge  would  have  had  an  opportunity  to  withdraw  that  state- 
ment if  his  attention  had  been  specially  called  to  it.  This  excep- 
tion was  taken  after  the  jury  had  retired,  and  it  is  not  now  disputed 
but  that  the  proposition  as  made  was  correct,  except  in  the  particu- 
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lar  pointed  out.  We  think  the  value  of  verdicts  would  be  impaired 
if  they  were  liable  to  be  set  aside  as  the  result  of  an  exception  taken 
blindly  to  an  entire  proposition  of  law,  but  which,  upon  appeal,  ie 
directed  solely  against  a  single  word  employed  by  the  judge  in 
characterizing  an  admission  made  by  the  pleadings,  to  which  his 
attention  was  not  directed  either  before  the  jury  retired  or  when  the 
exception  was  taken. 

Verdicts  would  be  equally  insecure  were  we  to  reverse  this 
judgment  upon  the  ground  of  error,  in  permitting  the  plaintiff's 
daughter  to  testify  as  to  her  standing  in  the  community.  Strictly 
speaking,  this  was  not  a  relevant  inquiry,  because  the  daugh- 
ters standing  in  the  community  was  entirely  immaterial.  But 
it  must  be  remembered  that  she  was  a  member  of  the  family,  living 
with  her  mother,  and  it  was  but  one  way  of  showing  what  was  the 
standing  of  the  family  of  which  the  mother  was  the  head  in  the 
absence  of  the  father.  There  was  no  point  made  upon  the  trial  as 
to  the  standing  of  either  the  mother  or  the  daughter,  and,  apart 
from  this  question  which  was  objected  to,  the  jury  would  naturally 
have  indulged  in  the  presumption,  in  the  absence  of  evidence  to  the 
contrary,  that  the  standing  of  the  daughter  was  good,  and,  there- 
fore, the  answer  could  not  have  been  to  any  degree  injurious.  As 
to  the  mother,  witnesses  were  produced  who  testified  directly  to  her 
character  and  standing,  and  the  defendant  in  no  way  attempted  to 
assail  or  weaken  their  testimony,  giving  no  evidence  upon  that  subject. 

We  are  left,  therefore,  to  consider  but  one  additional  exception, 
and  that  relates  to  the  so-called  improper  remarks  of  the  counsel  for 
the  plaintiff  in  persisting,  both  in  his  opening  and  during  the  course 
of  the  trial,  in  bringing  before  the  jury  the  fact  that  the  plaintiff's 
husband  and  Richardt  had  been  indicted  and  convicted  for  conspir- 
acy in  New  Jersey.  It  is  true  that  the  counsel's  remarks  were  sub- 
ject to  criticism.  But  they  were  not  in  this  case  entirely  without  justi- 
fication, and,  as  will  be  seen  from  the  occurrences  upon  the  trial,  no 
possible  injury  could  have  resulted  to  the  defendant  therefrom. 
Thus,  in  the  opening,  when  the  statement  was  made  that  two  years 
after  the  publication  of  the  libel  the  husband  and  Eichardt  were 
indicted  and  convicted  for  the  offense  of  conspiring  and  plotting 
against  the  plaintiff,  the  objection  was  made  that  no  such  issue  was 
App.  Div.— Vol.'xXVI.        35 
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upon  trial,  and  at  the  request  of  the  defendant's  counsel  the  judge 
instructed  the  jury  that  they  must  not  be  influenced  by  such  remarks. 
Subsequently,  in  the  course  of  the  trial,  the  counsel  inserted  in  ques- 
tions to  some  of  the  witnesses  the  inquiry  whether  they  knew  that 
Eichardt  atid  the  husband  had  been  indicted,  to  which  objection  was 
made,  and  the  objection  was  sustained.  It  will  be  noticed  that  the  trial 
judge  at  no  time  instructed  counsel  that  he  had  not  the  right  to  ask 
the  question  ;  and  in  counsel's  view  that  it  was  material,  we  think 
he  was  entitled  to  present  the  question  in  such  form  bjs  to  have  it 
ruled  upon  and  obtain  a  proper  exception,  and  he  could  not,  to  that 
extent,  be  regarded  as  having  exceeded  the  limits  allowed  counsel  in 
conducting  his  side  of  the  case  as  long  as  the  court  did  not  direct 
him  to  desist  from  repeating  the  question.  In  his  charge  to  the  jury 
the  judge  called  their  attention  directly  to  this  matter  in  the  follow- 
ing way :  "And  at  this  point  I  caution  you  not  to  confound  the 
wrong  which  you  may  have  gathered  from  the  testimony  that  has 
been  offered,  and  from  what  you  have  heard  in  the  assertion  of 
counsel  —  the  wrong  that  may  have  been  inflicted  upon  the  plaintiff 
by  her  husband  and  Eichardt,  and  others,  by  reason  of  the  alleged 
plot,  with  the  wrong  charged  in  the  complaint  in  this  action.  Do 
not  confound  the  two.  Whatever  the  liability  of  the  defendant 
may  be,  he  has  not  to  account  for  or  compensate  the  plaintiff  for  any 
wrong  she  has  suffered  by  reason  of  the  conduct  of  her  husband  or 
Eichardt."  From  a  careful  consideration  of  all  that  occurred  in 
respect  to  the  efforts  of  counsel  to  introduce  this  line  of  testimony, 
and  especially  in  view  of  the  instructions  from  time  to  time  given 
by  the  trial  judge,  we  think  that  the  jury  could  not  have  been  mis- 
led thereby.  Thus,  it  would  appear  that  whatever  injury  or  preju- 
dice might  otherwise  have  resulted  was  entirely  removed  and  cured 
by  the  fact  that  in  each  instance  the  court,  while  according  to  the 
plaintiff's  counsel  his  legal  right  to  a^k  questions  in  his  own  way 
and  have  them  ruled  upon,  was  careful  to  take  away  from  him  any 
benefit  which  he  might  indirectly  attempt  to  obtain  by  injecting 
this  extraneous  matter  into  the  trial.  It  will,  therefore,  be  seen 
that  the  conduct  of  counsel  was  not  such  as  to  constitute  reversible 
error. 

Upon  an  examination  of  the  record,  while  acceding  to  the  sugges- 
tion that  the  verdict  is  a  large  one,  we  have  been  unable  to  find  any 
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error  which  would  justify  onr  interfering  with  the  conchision  reached 
by  the  jury  after  a  trial  unusually  free  from  exceptions,  and  the 
issues  in  which  were  presented  in  a  full  and  clear  manner  to  the 
jury  in  a  charge  that  was  eminently  fair  and  impartial,  and  which 
Accorded  to  the  defendant  all  his  rights. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Patterson  and  Ingraham,  JJ.,  concurred. 

Ingraham,  J.  (concurring) : 

I  concur  in  the  affirmance  of  this  judgment,  and  wish  merely  to 
add  a  few  words  to  the  opinion  of  Mr.  Justice  O'Brien  on  the  effect 
of  the  decision  of  Wuensch  v.  The  Morning  Jmcrnal  (4  App.  Div. 
115).  I  do  not  consider  that  that  case  settles  in  this  court  the  propo- 
sition claimed  for  it  —  that  in  no  case  can  any  facts  be  considered  in 
mitigation  of  damages,  except  punitive  or  exemplary  damages. 
That  case  came  before  the  court  on  a  motion  to  strike  out  the  facts 
alleged  as  a  ^'separate  and  partial  defense,  and  in  mitigation  of 
datnages."  These  allegations  were  clearly  inadmissible,  either  as  a 
defense  or  in  mitigation  of  damages  of  any  kind.  The  incidental 
remark  contained  in  the  opinion,  that  "  mitigation  extends  or  relates 
only  to  p^mitive  or  exemplary  damages,"  was  not  at  all  necessary  to 
the  decision  of  that  case,  and  could  only  be  held  to  apply  to  the 
particular  facts  therein  alleged,  and  not  as  a  general  statement  of 
the  law  applicable  to  all  cases  of  libel.  No  authorities  are  cited  to 
sustain  the  proposition,  and  it  is  quite  apparent  that  the  question 
was  not  argued  or  necessary  to  the  decision  of  the  motion  then 
before  the  court.  The  question  cannot  be  said  to  be  clearly  pre- 
sented in  this  case,  as  it  is  quite  evident  from  the  amoimt  of  the 
verdict  that  the  jury  considered  that  the  facts  of  the  publication 
were  such  as  to  justify  them  in  awarding  punitive  or  exemplary 
damages.  The  court,  in  its  charge  to  the  jury,  expressly  instructed 
them  that  they  were  not  to  award  to  the  plaintiff  any  damages  for 
that  portion  of  the  publication  which  had  been  proved  to  be  true. 
Open  this  subject  the  court  charged  as  follows  :  "  Did  what  really 
occurred  there  in  New  Jersey  on  that  evening  warrant  the  account 
which  the  defendant  published  ?  If  it  did,  then  the  verdict  should 
be  for  the  defendant ;  if  it  did  not,  then  it  will  be  your  duty  to 
determine  what  portion  of  the  matter  in  question  has  not  been 
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shown  by  the  defendant  to  be  true;  and,  then,  did  the  portion 
that  remains,  stripped  of  tlie  portion  that  has  been  shown  to  be 
true,  inflict  any  injury  or  damage  upon  the  plaintiff  ?  Bearing 
in  mind,  now,  that  view  of  your  duty,  you  will  proceed  to  deter- 
mine what  your  verdict  shall  be."  Thus  the  court,  in  directing  the 
jury  as  to  the  parts  ot  the  publication  for  which  they  were  justified 
in  awarding  compensatory  damage,  restricted  them  to  that  i>ortion 
of  the  publication  which  was  not  shown  to  be  true,  and  as  they 
were  limited  to  a  finding  of  damage  for  the  portion  of  the  publication 
not  shown  to  be  true,  the  facts  which  were  proved  to  be  true  could 
not  be  considered  by  the  jury  in  mitigation  of  the  damages  caused 
by  the  part  of  the  article  not  true.  Counsel  for  the  plaintiff  then 
stated  to  the  court :  "  Your  honor  has  charged  the  jury  that  they 
may  take  into  consideration  the  evidenco  adduced  on  the  part  of  the 
defendant  in  mitigation  of  damages  on  the  question  of  actual  dam- 
age. Now  the  rule  of  law  is  that  mitigation  only  goes  to  exemplary 
damages,  and  I  ask  you  to  so  charge,"  to  which  the  court  answered, 
"  I  think  that  i&  so."  We  must  consider  this  request  and  remark  of 
the  court  in  coimection  with  the  rule  as  to  damage  already  charged, 
and  I  think  it  amounted  to  but  tliis :  That  the  court,  having  I'festricted 
the  jury  in  the  consideration  of  the  amount  that  they  should  award  as 
the  actual  damage  inflicted  upon  the  plaintiff  by  the  libel  to  that 
portion  of  the  libel  which  was  not  true,  then  stated  that  the  facts 
proved  which  had  been  introduced  in  mitigation  of  damages  should 
not  be  considered  by  the  jury  as  mitigating  the  damage  actually 
inflicted  upon  tlie  plaintiff  by  the  portion  of  the  publication  which 
had  been  proved  to  be  true.  I  do  not  think  that  that  charge  was 
error.  Whether  or  not  what  the  court  said  to  the  jury  was  errone- 
ous and  requires  a  reversal  of  the  judgment  must  be  considered  in 
relation  to  the  facts  of  this  particular  case ;  and  while  I  think  that 
the  remark  of  the  court  may  be  too  broad  as  a  general  proposition, 
it  would  not  be  an  error  that  would  justify  us  in  reversing  the  judg- 
ment if,  as  applied  to  the  particular  facts  of  this  case,  and  to  a  rule 
of  law  which  had  been  laid  down  by  the  court  to  govern  the  jury  in 
their  disposition  of  the  question  of  damages,  which  rule  of  law  had 
not  been  objected  to  by  either  party,  no  injury  could  result  to  the 
defendant.  The  general  proposition,  that  in  no  action  for  libel  or 
slander  could  facts  alleged  and  proved  in  mitigation  be  considered 
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by  the  jury  in  determining  whetlier  the  actual  damage  has  been  in 
consequence  of  the  wliole  publication,  I  do  not  consider  as  correct. 
The  rule  is  stated  generally  in  the  case  of  Wachter  v.  Quenzer  (29 
N.  Y.  551)  as  follows :  "  The  defendant  may  set  up  a  justification, 
or  he  may  allege  facts  short  of  a  full  justification,  but  giving  some 
color  to  the  charge  by  way  of  modification,  or  he  may  do  both ;  and 
in  either  case  he  may  prove  the  facts  as  they  are,  though  they  fall 
short  of  a  justification,  and  the  jury  may  take  them  into  considera- 
tion for  the  purpose  of  mitigating  the  damages/'  This  statement  of 
the  general  rule  has  been  afhrmed  tnany  times  by  the  courts  of  this 
State,  and  by  text  writers  upon  the  subject.  In  none  of  the  cases 
that  I  have  examined  has  it  been  expressly  held,  where  the  point  was 
directly  before  the  court  for  adjudication,  that  in  no  case  can  facts 
be  proved  which  could  be  considered  by  the  jury  in  mitigating  the 
actual  damage  sustained  by  the  plahitiff  in  consequence  of  the  whole 
publication  as  alleged  in  the  complaint.  If  a  party  is  entitled  to 
prove  facts  short  of  a  full  justification,  but  which  give  some  color 
to  the  charge,  and  if  the  jury  may  take  such  facts  into  consideration 
for  the  purpose  of  mitigating  the  damages,  it  seems  to  me  that  it 
must  be  the  damages  sustained  in  consequence  of  the  whole  publica- 
tion, and  for  which  the  plaintiff  would  be  entitled  to  recover,  if  none 
of  the  facts  alleged  in  the  libel  had  been  true.  The  amount  of  the 
damage  that  a  person  libeled  is  entitled  to  recover  as  compensation 
must  necessarily  be  determined  by  the  jury,  not  upon  any  fixed 
scale  which  can  be  stated  as  settled  by  a  rule  of  law,  but  as  compen- 
sation for  the  injury  received  in  consequence  of  the  publication  of 
the  libel  taken  as  a  whole,  but  that  amount  can  be  reduced  if  it 
should  appear  that  a  portion  of  the  publication  was  true,  for  as  to 
the  injury  inflicted  by  virtue  of  the  publication  of  a  true  statement, 
no  matter  how  injurious  to  the  person  of  whom  such  statement  is 
made,  there  cannot  be  a  recovery. 

The  cases  in  which  the  court  has  stated  that  facts  in  mitigation  of 
damages  are  evidenced  only  in  mitigation  of  punitive  or  exemplary 
damages  are  cases  in  which  the  facts  sought  to  be  alleged  were  only 
relevant  as  showing  the  want  of  actual  malice  on  the  part  of  the 
defendant.  An  example  is  in  the  case  of  Witcher  v.  Jones  (43  N. 
Y.  St.  Eepr.  152)  which  was  affirmed  by  the  Court  of  Appeals  in  137 
New  York,  599.     There  the  court  says  :  "  In  the  absence  of  privilege, 
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the  law  conclusively  implies  malice,  i,  e,^  want  of  legal  justiiication, 
in  the  publication  of  an  actionable  libel,  and,  in  any  event,  the 
plaintiff  is  entitled  to  full  compensation  for  his  injur}'.  But,  when 
beyond  mere  indemnity,  the  plaintiff  seeks  to  recover  exemplary 
damages,  the  fact  of  actual  malice  in  the  publication  becomes  a  rele- 
vant and  material  consideration!  Hence,  in  defeat  or  mitigation  of 
exemplary  damages,  the  defendant  may  introduce  any  evidence  of 
which  the  legitimate  tendency  is  to  show  that  he  was  not  actuated 
by  a  wanton  or  malicious  motive,  as,  for  instance,  that  the  libel  was 
uttered  neghgently  or  against  his  will,  or  in  belief  of  the  apparent 
truth  of  the  defamatory  charge."  This  decision  and  others  of  like 
character  apply  only  to  facts  tending  to  show  a  want  of  actual 
malice  on  the  part  of  the  defendant,  and  it  is  clear  that  in  those 
cases  they  cannot  have  the  effect  of  mitigating  the  actual  damage 
sustained  by  the  plaintiff.  But  in  a  case  where  a  publication  con- 
sists of  more  than  one  litelous  statement,  and  the  defendant  is 
justified  in  offering  in  evidence  in  mitigation  of  damages  the  partial 
truth  of  the  libel,  and  such  facts  are  to  be  considered  by  the  jury  in 
mitigation  of  damages,  it  would  seem  to  me  to  follow  that  such 
facts  are  provable  to  decrease  the  damage  which  would  have  been 
sustained  by  the  plaintiff  by  the  publication  as  a  whole  if  the 
defendant  had  failed  to  prove  the  truth  of  any  of  the  facts  alleged 
which  constituted  the  libel. 

I  have  before  stated  the  reasons  why  I  do  not  think  that  the 
instruction  to  the  jury  in  this  case  was  to  the  effect  that  the  facts  as 
proven  could  not  be  considered  in  mitigation  of  the  actual  dama^ 
sustained  by  the  plaintiff  in  consequence  of  this  entire  publication, 
for  the  court  had  instructed  the  jury  that  they  were  not  to  consider 
upon  the  question  of  damages  any  part  of  the  libel  which  had  been 
proved  to  be  true,  and  the  other  facts  alleged  in  the  justification 
apply  only  to  the  question  of  the  defendant's  malice  and  which 
necessarily  were  confined  to  the  question  of  punitive  damages. 

In  the  rest  of  Mr.  Justice  O'Brien's  opinion  I  concur,  and,  there- 
fore, concur  in  the  affirmance  of  the  judgment. 

McLaughlin,  J.,  concurred. 

Judgment  aflirmed,  with  costs. 
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Commercial  Advertiseb  Association,  Respondent,  v.  David  O. 
Haynes,  Doing  Business  under  the  Firm  Name  of  D.  O.  Haynbs 
&  Co.,  Appellant. 

Actum  by  '*  The  Commercial  Advertiser**  to  restrain  the  use  of  the  nams  ''New 
York  Commercial "  by  another  newspaper. 

In  order  that  an  injunction  shall  be  granted  to  one  newspaper  to  restrain  another 
in  the  use  of  a  title  similar  to  the  name  of  the  former  newspaper,  the  simula- 
tion must  be  such  as  is  calculated  to  mislead  the  public,  and  consequently  to 
injure  the  newspaper's  circulation  and  patronage;  if  the  simulation  have  such 
effect,  it  is  immaterial  that  the  name  was  innocently  and  conscientiously  used. 

Tpon  a  motion  made  by  a  corporation  which  published  a  newspaper  called  2*he 
Commercial  Advertiser  to  restrain  the  proposed  publishing  of  a  newspaper  to 
be  called  the  New  York  Commercial,  it  appeared  that  The  Commercial  Advertiser 
was  'a  daily  evening  newspaper  published  in  the  city  of  New  York,  devoted 
to  general  news  and  sold  at  two  cents  a  copy,  while  the  New  York  Commercial 
was  to  be  a  daily  morning  newspaper  published  in  the  city  of  New  York, 
devoted  exclusively  to  commercial,  financial,  trade  and  shipping  news  and  sold 
at  Ave  cents  a  copy,  and  that  the  two  papers  would  be  markedly  dissimilar  in 
their  typographical  arrangement  and  appearance. 

EM,  that  the  foregoing  facts  did  not  entitle  the  plaintiff  to  an  injunction  order 
restraining  the  defendant's  use  of  the  name  New  York  Commercial ; 

That  the  fact  that  The  Commercial  Advertiser  was  popularly  known  as  the 
Commercial  or  The  New  York  Commercial  did  not  give  a  proprietary  right 
to  The  Commercial  Advertiser  to  the  exclusive  use  of  the  word  Cofnmercial 
regardless  of  any  question  of  the  actual  or  probable  injury  occasioned  to  it  from 
the  use  of  the  name  New  York  Commercial  by  another  paper. 

Appeal  by  the  defendant,  David  O.  Haynes,  doing  business  under 
the  linn  name  of  D.  O.  Haynes  &  Co.,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Kew  York  on  the  11th 
day  of  January,  1898,  enjoining  him  from  publishing  any  news- 
paper, the  name  and  title  of  which  shall  be  "New  York.  Commer- 
cial," or  any  newspaper  containing  tlie  words  "  Commercial "  or 
"  New  York  Commercial,"  as  a  partial  title,  unless  in  such  partial 
title  the  word  "  Commercial "  is  used  as  an  adjective  in  connection 
with  a  substantive  in  such  manner  as  not  to  imitate  any  name  or 
title  by  which  the  plaintiffs  newspaper  is  known. 

The  plaintiff  is  a  domestic  corporation.  As  such,  it  is  the  owner 
of  a  daily  evening  newspaper  wliich  is  published  in  the  city  of  New 
York  under   the   name  of    The    Comniet'cial  Advertiser  and   is 
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devoted  to  general  news.  The  defendant  is  the  president  and  prin- 
cipal stockholder  of  the  Shipping  and  Commercial  List  Company, 
which  is  the  \)roprietor  of  a  weekly  commercial  and  financial  news- 
paper called  The  /Shipping  and  Commercial  List  and  New  York 
Plaice  Current^  also  published  in  this  city.  He  now  proposes  to 
change  this  weekly  to  a  daily  newspaper  and  to  change  its  name  to  New 
York  Comm^ercial^  retaining,  however,  the  title  of  the  weekly  paper 
in  conspicuous  letters  immediately  beneatli  tliis  new  name.  He  also 
proposes  to  place  between  the  words  "  New  York  "  and  "  Commer- 
cial," in  the  new  title,  a  vignette  representing  a  woman  holding 
scales  in  one  hand  and  a  sword  in  the  other.  The  exclusively  com- 
mercial character  of  the  weekly  is  to  be  retained  and  the  new  daily 
is  to  be  sold  for  five  cents  per  copy.  It  should  be  added  that  this 
proposed  new  daily  is  to  be  markedly  dissimilar  to  the  plaintiffs 
evening  paper  in  type,  heading,  arrangement,  character  and  read- 
ing matter,  and  that  it  appeals  to  an  entirely  different  class  of 
readers.  Some  of  .the  details  of  these  distinctive  matters  of  differ- 
ence are  stated  in  the  opinion. 

Arthur  IL  Ma^Un^  for  the  appellant. 

William  Williains^  for  the  respondent. 

Barrett,  J. : 

We  find  nothing  in  the  affidavits  presented  by  the  plaintiff  to  war- 
rant the  conclusion  of  the  learned  justice  at  Special  Term  that :  "  The 
proofs  seem  to  clearly  establish  that  the  name  adopted  by  the  defend- 
ant for  his  newspaper  will  lead  to  its  being  confused  with  the  plaintiff's 
newspaper,  and  that  injury  to  the  plaintiff  and  deception  upon  the 
public  will  result."  It  may  be  that  some  slight  confusion  will  arise 
until  the  character  of  the  two  publications  is  clearly  understood  by 
newspaper  writers  and  advertisers.  There  can,  however,  be  no  con- 
fusion on  the  part  of  sane  purchasers.  This  possible  confusion  on 
the  part  of  newspaper  writers  and  advertisers  may  cause  some 
temporary''  inconvenience  to  both  parties,  but  there  is  not  a  particle 
of  evidence  that  it  has  caused  or  is  Hkely  to  cause  "injury  to  the 
plaintiff  and  deception  upon  the  public."  Indeed,  the  only  injury 
inferable  from  the  facts  stated  in  the  plaintiff's  papers,  is  possible 
injury  to  the  defendant.     The  plahitiff's  president  says  that  letters 
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and  a  telephone  message  intended  for  the  defendant  have  been 
received  by  the  plaintiff.  He  does  not  state,  nor  does  he  even 
intimate,  that  letters  or  messages  intended  for  the  plaintiff  have  mis- 
carried or  have  been  delivered  to  the  defendant.  He  also  says  that 
orders  for  advertising  intended  for  the  plaintiff  are  frequently 
addressed  to  the  Commercial^  and  that  other  journals  throughout 
the  country,  in  quoting  from  the  plaintiff's  paper,  frequently  give 
credit  to  the  If'ew  York  Covunereial. 

The  only  other  attempt  on  the  plaintiff's  part  to  prove  possible 
injury  consists  in  mere  expressions  of  opinion.  Thus,  Mr.  James 
A.  Hibson  deposes  to  the  probability  of  confusion  arising  out  of  the 
pimilarity  of  names  and  adds  that  "much  business,  especially 
advertising  business,  may  thereby  be  lost  to  the  Commercial 
Advertiser.'''^  Mr.  George  P.  Rowell  also  expresses  the  opinion 
that,  as  a  result  of  such  confusion,  "advertisements  intended  for  the 
Commercial  Advertiser  will  very  frequently  reach  the  office  of  the 
new  paper  called  the  CommercialP  These  opinions  are  combatted 
and  more  than  met  by  opinions  to  the  contrary  effect,  expressed  by 
Messrs.  Laffan,  Lancaster,  Criswell,  Gordon  and  Hedge.  These  latter 
gentlemen  say  that  there  is  no  possibility  of  such  confusion  or  of  such 
pecuniary  damage  as  the  plaintiff  claims,  and  their  affidavits  are 
controlling  because  of  the  undisputed  facts  which  form  the  basis  of 
their  opinions. 

These  facts,  as  detailed  by  Mr.  Laffan,  are,. in  the  main  :  That  the 
differences  in  the  physical  appearance  of  the  two  papers  are  so 
marked  and  distinctive  that  no  possibility  for  confusion  would  arise ; 
that  the  titles  of  the  two  ])apers  are  printed  in  type  of  different 
size  and  wholly  dissimilar  character ;  that  the  type  in  the  body  of 
the  two  papers  and  the  general  typographical  ai-rangement  thereof 
are  also  different;  that  the  defendant's  paper  has,  as  part  of  its 
title,  a  large  wood  cut  or  vignette,  while  the  plaintiff's  has  none; 
that  the  character  of  the  two  papers  is  entirely  different ;  that  the 
plaintiiFs  is  an  evening  newspaper,  which  publishes  the  general 
news  of  the  day  and  which  is  sold  at  two  cents  a  copy,  while  the 
defendant's  is  a  morning  paper,  which  confines  itself  to  commercial, 
financial,  trade  and  shipping  news  and  which  is  published  at  five 
cents  a  copy. 

App.  Div.— Yol.  XXVL         36 


Digitized  by  VjOOQIC 


282         COMMERCIAL  ADV.  ASSN.  v.  HAYNES. 


FiKST  Department,  February  Term,  1898.  [Vol.  26. 

Upon  these  proofs,  the  case  for  an  injunction  is  not  nearly  as 
strong  as  was  that  for  the  plaintiflE  in  Borthwick  v.  Tlie  Evening 
Post  (L.  R.  [37  Ch.  Div.]  449),  where  an  injunction  granted  by  Mr. 
Justice  Kay  was  reversed  by  the  lords  justices.  The  plaintiff 
there  was  the  publisher  of  an  old  and  established  newspaper  called 
The  Morning  Post  The  defendants,  who  had  acquired  control  of 
a  newspaper  called  Ths  Daily  Recorder^  proceeded  to  issue  an 
evening  paper  which  they  called  The  Evening  Post^  adding  in 
smaller  type  under  tliis  title  the  words,  "  with  which  is  incorpo- 
rated The  Daily  Recorder?'^  There  was  some  similarity  between 
the  printing  of  the  name  and  the  general  typography  of  the  two 
newspapers,  and  it  appeared  that  several  applications  had  been  made 
at  the  office  of  The  Morning  Post  for  copies  of  The  Evening  Post^ 
The  lords  justices  reversed  the  injunction  order  upon  the  ground 
that  there  was  no  reasonable  prospect  of  damage  or  injury  to  The 
Morning  Post  Lord  Justice  Coiton  summed  the  case  up  in  these 
words :  "  In  my  opinion,  in  order  to  justify  the  court  in  granting  an 
injunction,  we  ought  to  be  satisfied  that  there  probably  will  be  injury 
to  the  pockets  of  the  plaintiff.  *  *  *  There  ie  only  a  suggestion 
of  possible  injury,  and  I  think  we  ought  not  to  act  on  that."  Lord 
BowEN  said  that  he  thought  "  a  trick  has  been  attempted  by  the 
new  paper,"  but  he  concurred  in  the  reversal  upon  the  ground  that 
The  Morning  Post  was  "  not  likely  to  be  hurt."  Lord  Chief  Jus- 
tice Coleridge  put  his  judgment  upon  the  ground  that  there  was 
no  evidence  "  that,  at  least  as  regards  The  Morning  Post^  any  dam- 
age has  been  inflicted." 

Speaking  of  the  application  that  had  been  made  at  the  office  of 
The  Morning  Post  for  copies  of  Ths  Eveniyig  Post^  he  added  : 
"  There  have  been  twenty  applications,  and  twenty  only,  made  to 
The  Mormng  Post  for  copies  of  The  Evening  Post,  *  *  * 
But  it  is  not  suggested  —  at  least  there  is  no  evidence  given  of  any 
kind  —  that  a  single  copy  less  of  The  Morning  Post  has  been  sold 
than  would  have  been  if  tlie  defendants  had  not  taken  the  action 
they  have. 

"  Under  those  circumstances,  it  seems  to  me  that  there  is  not  enough 
in  tliis  case  to  warrant  the  interference  of  the  court  by  injunction.'* 

The  rule  which  governs  in  motions  of  the  present  character  is 
well  stated  in  this  latter  case.     That  rule  is  that  while  the  court  will 
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undoubtedly  afford  relief  againet  such  a  simulation  of  the  plaintiff'a 
publication  as  is  calculated  to  mislead  the  public  and  consequently 
to  injure  the  newspaper's  circulation  and  patronage,  yet  it  will  not 
interfere  where  no  harm  has  been  done  to  the  plaintiff  or  is  likely 
to  be  done  to  him  by  the  publication  complained  of.  The  cases^ 
both  in  England  and  in  this  country,  are  all  one  way  as  to  this  gen- 
eral primiple  {Bradbury  v.  BeHon^  L.  J.  [39  Ch.]  57;  Ingram  v. 
Stiff,  5  Jur.  [N.  S.]  947;  I^  v.  Haley,  L.  K  [5  Ch.  App.]  155; 
Clement  v.  Maddick,  5  Jur.  [N.  S.]  592;  Snowden  v.  Noahy 
Hopk.  Ch.  347 ;  Bell  v.  Locke,  8  Paige,  75 ;  Talcott  v.  Moore,  6 
Hun,  106;  Stephens  v.  De  Canto,  4  Abb.  Pr.  [N.  S.]  47;  MaUeU 
V.  Flanagan,  2  id.  459 ;  Investor  Pah,  Co.  of  Mass.  v.  Dohinsony 
82  Fed.  Rep.  56 ;  liichardson  cfe  Boynton  Co,  v.  Bichardson  db 
Morgam,  Co.,  8  N.  Y.  Supp.  53 ;  Farmers^  Loan  <&  Trust  Co.  v, 
Farmeri  Loam,  &  Trust  Co.  of  Kansas,  1  id.  44),  and  the  real 
question  here,  therefore,  is  as  to  its  applicability  to  the  present  facts. 
It  is  on  this  latter  head  alone  that  wo  differ  with  the  learned  justice 
below.  We  entirely  agree  with  him  that  "  the  adoption  of  a  name 
which,  though  not  an  exact  imitation  of  the  whole  name  used  by 
the  injured  party,  is  calculated  to  deceive  and  mislead,  may  be 
enjoined."  We  find  nothing,  however,  in  the  facts  presented  by 
the  plaintiff  to  justify  the  conclusion  that  the  adoption  and  use  by 
the  defendant  here  of  the  name  New  York  Commercial,  in  the 
maimer  and  under  the  circumstances  disclosed,  is  calculated  to 
deceive  any  purchaser  or  advertiser — to  quote  Vice-Chancellor 
MA.LIN8,  in  Bra/ibui^  v.  Beeton  (supra)  —  "  of  common  intelligence 
and  observation." 

The  plaintiff's  counsel  also  contends  that  its  newspaper  is  popu* 
larly  known  as  tlie  Commercial  or  The  Neio  York  Commercial, 
and  that  the  courts,  to  quote  the  language  of  his  brief,  "  protect  the 
popular  name  as  readily  as  they  do  the  real  name."  Assuming  the 
latter  proposition  to  be  correct,  it  does  not  aid  the  plaintiff.  The 
fact  that  its  newspaper  in  common  parlance  is  known  as  the  Com^ 
mevcial  or  The  New  York  Commercial,  may  be  a  consideration 
bearing  upon  the  question  of  actual  or  probable  damage.  It  doe«i 
not,  however,  of  itself,  give  a  proprietary  right  to  the  exclusive  use 
of  the  adjective,  regardless  of  any  question  of  actual  or  probable 
injury  to  the  plaintiff.     In  fact,  the  plaintiff  does  not  claim  the  right 
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to  enjoin  a7iy  use  whatever  of  the  adjective  Commercial  in  connec- 
tion witli  newspaper  publications.  On  the  contrary,  it  frankly 
admits  that  the  defendant  cannot  be  restrained  from  naming  his 
paper  The  New  York  Commercial  List  or  Commercial  America. 
It  would  seem  to  follow  that  even  if  the  popular  voice  has  given  the 
plaintiff  a  property  right  in  the  popular  phrase,  yet  the  defendant 
cannot  be  restrained  from  naming  his  paper  New  York  Co7nmer- 
cialy  unless  his  doing  so  misleads,  or  tends  to  mislead,  the  public  to 
the  actual  or  probable  injury  of  the  defendant.  It  is  fundamental 
in  all  such  cases  that  the  plaintiff  must  show  that  deception  is 
probable  or  he  cannot  succeed  in  obtaining  the  relief  he  seeks. 
(Sebastian  on  Trade  Marks  [2d  ed.],  245.)  If  he  shows  such 
deception,  actual  or  probable,  and  consequent  injury,  actual  or 
probable,  he  is  entitled  to  protection,  even  thougli  bis  trade 
mark  has  been  innocently  and  conscientiously  made  use  of.  So 
far  we  can  freely  go  with  the  learned  counsel  of  the  plaintiff. 
But  we  cannot  quite  follow  his  reasoning  when  he  contends  that  the 
public,  by  its  short  way  of  referring  to  The  Confimercial  Advertiser^ 
has  given  the  plaintiff  some  kind  of  an  undefined  trade  mark  in  this 
popular  form  of  speech  —  a  doctrine  which  would  equally  apply  to 
a  "  soubriquet "  or  diminutive ;  that  such  popular  form  of  speech 
has  thus  become  the  plaintiff's  ''  property,"  and  that  its  unauthorized 
use  by  the  defendant,  whether  likely  to  injure  the  plaintiff  or  not^ 
should  he  absolutely  enjoined  as  an  invasio9i  of  a  strict  property 
right. 

We  think  tliis  position  is  fanciful  and  far  fetched.  It  is  certainly 
supported  by  none  of  the  cases  which  he  cites.  And  it  ignores  the 
fundamental  doctrine  upon  which  relief  in  tliis  class  of  cases  is 
afforded,  namely,  misleading,  or  the  tendency  to  mislead,  with  con- 
sequent injury,  actual  or  probable. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
ten  dollars  costs  and  the  disbursements  of  the  appeal,  and  the  motion 
for  an  injunction  denied,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  Eumsey,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  for  injunction  denied,  with  ten  dollars  costs. 
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Fbakk  F.  Spencer  and  Caro  A.  T.  Spencer,  Appellants,  v» 
Henry  Weber,  Respondent,  Impleaded  with  Others. 

Trust  —  wTien  a  trustee  holdiiig  a  moHgage  has  power  to  assign  it  and  his  assignee  to 
receive  the  principal  —  the  mortgagor  is  not  bound  to  see  that  t/ie  money  isprojyeritf 
applied. 

The  will  of  a  testator  directed  his  executors  to  invest  $6,000  upon  bond  and  mort- 
gage,  and  bequeathed  part  of  the  income  thereof  to  his  mother  and  part  to  hia 
sister  for  their  lives,  and  provided  that  after  the  death  of  either  or  both  of 
them  the  interest  money  should  be  "collected,  controlled,  managed  and  held 
in  trust"  by  a  trustee  for  the  benefit  of  the  testator's  two  children,  "in  such 
manner  as  shall  yield  the  greatest  aggregate  increase." 

By  a  subsequent  clause  the  testator  directed  that  the  executors  should  immediately 
deliver  the  mortgage  to  a  specified  trustee  who  was  to  "control  and  manage 
said  securities,  receive,  collect  and  pay  over  the  interest  and  principal  due  or 
to  grow  due  thereon,  and  in  all  things  to  carry  out  the  directions  and  provisions 
of  this  will  as  to  said  investment  of  six  thousand  dollars  and  any  matter  con- 
nected therewith; "  and  upon  the  two  infant  children  of  the  testator  respectively 
attaining  their  majority,  an  event  which  was,  in  the  case  of  the  youngest  child, 
fifteen  years  distant,  they  were  each  to  obtain  a  moiety  of  the  principal  of  the 
fund  and  of  any  interest  thereon. 

Held^  that  under  the  will  the  trustee  had  the  power  to  vary  the  investment  and 
change  the  securities; 

That  the  mortgagor  was  protected  in  paying  the  mortgage  upon  the  maturity 
thereof  to  the  attorney  of  the  trustee  to  whom  the  trustee  had  assigned  it,  and 
was  not  bound  to  ascertain  whether  the  trustee  had  acted  providently  or 
honestly  in  so  assigning  it. 

Where  a  trustee  has  power  by  the  terms  of  his  trust  to  manage  the  securities  and 
vary  the  investment,  he  has  power  to  transfer  the  personal  property  of  the 
trust  and  to  collect  the  moneys  and  incidentally  to  give  proper  discharge  there- 
for, and  the  debtor  is  not  bound  to  pee  to  the  proper  application  of  the  moneys 
by  the  trustee  to  the  purposes  of  the  trust. 
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Appeal  by  the  plaintiffs,  Frank  F.  Spencer  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant  Henry 
Weber,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
the  15th  day  of  July,  1897,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  Kings  County  Special  Term  dismissing  the  com- 
plaint upon  the  merits. 

George  II,  Fletcher^  for  the  appellants. 

Thomas  E.  Pearsall^  for  the  respondent. 

Goodrich,  P.  J. : 

Tlie  action  is  primarily  brought  to  foreclose  a  mortgage  of  $3,000, 
made  by  the  defendant  Henry  Weber  and  wife  to  the  defendant 
Alston,  as  substituted  trustee  under  the  will  of  Thomas  T.  Spencer, 
deceased.  Incidentally  the  plaintiffs  demand  that  the  assignment 
of  the  mortgage  by  the  trustee  to  the  defendant  Maben  and  a  cer- 
tificate of  satisfaction  executed  by  Maben  be  adjudged  void  and 
vacated. 

Thomas  T.  Spencer  died  on  October  28,  1877,  leaving  a  will 
which  was  admitted  toprobate  in  January,  1878,  and  contained  the 
following  provisions : 

"  Fifth,  As  soon  as  my  said  executors  shall  receive  or  realize  the 
«um  of  six  thousand  dollars  ($6,000)  from  the  avails,  or  on  account 
of  my  estate,  in  excess  of  the  amount  required  for  the  payment  of 
my  debts  and  funeral  expenses,  I  authorize  and  direct  them  to  invest 
the  same,  that  is,  said  $6,000,  for  the  benefit  of  my  two  minor  chil- 
dren, Caroline  Ann  Taylor  Spencer  and  Frank  Fessenden  Spencer, 
on  bond  and  mortgage  on  unincumbered  real  estate  (which  may  be 
on  my  real  property  by  them  sold  or  other  real  property)  of  twice 
the  value  of  the  amount  loaned,  at  an  interest  of  and  at  the  rate  of 
seven  per  cent  per  annum,  payable  semi-annually.  " 

"  Seventh,  I  give  and  bequeath  the  said  principal  sum  of  six  thou- 
sand dollars,  so  to  be  invested  as  aforesaid,  and  the  income  thereon, 
as  hereinafter  stated,  to  my  said  two  children,  Caro  A.  T.  Spen- 
cer and  Frank  F.  Spencer,  to  be  divided  and  apportioned  between 
them  as  hereinafter  stated,  and  I  direct  tliat  the  said  investment 
shall  remain  intact  and  invested  as  aforesaid  until  my  eldest  child, 
Caro  A.  T.  Spencer,  shall  arrive  at  full  age,  when  I  order  and  direct 
that  a  moiety  of  said  principal  sum,  together  with  a  moiety  of  the 
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interest  and  increase  thereon,  set  forth  in  the  last  clause  of  the 
eiglith  paragraph  of  this  instrument,  be  paid  to  Caro  A.  T.  Spencer 
for  her  sole  use  and  benefit.  I  direct  that  the  remaining  moiety  of 
said  principal  sum  shall  remain  intact  and  on  interest  until  my 
youngest  child,  Frank  F.  Spencer,  shall  arrive  at  full  age,  when  I 
order  and  direct  that  the  said  remaining  moiety  of  said  principal 
sum,  together  with  the  remaining  moiety  of  interest  and  increase 
thereon  set  forth  in  said  last  clause  of  the  eighth  paragraph  of  this 
instrument  be  paid  to  said  Frank  F.  Spencer  for  his  sole  use  and 
benetit. 

"  Eighth,  I  give  and  bequeath  to  my  said  mother,  Sarah  Spen- 
cer, from  the  interest  growing  out  of  said  loan  of  six  thousand  dol- 
lars for  and  during  the  term  of  her  natural  life,  the  annual  sum  of 
three  hundred  and  forty  dollars  ($340),  and  direct  that  the  same  be 
paid  to  her  in  quarterly  payments  of  eighty-live  dollars  ($85)  each, 
less  charges  for  collecting  and  paying  the  same,  and  I  give  and 
bequeath  to  my  said  sister  Sarah  Reynolds  out  of  said  interest  for 
and  during  the  term  of  her  natural  life,  the  annual  sum  of  eighty 
dollars  ($80)  and  direct  that  the  same  be  paid  to  her  in  quarterly 
payments  of  twenty  dollars  ($20)  each,  less  legal  charges  for  collect- 
ing and  paying  tiie  same.  Upon  the  death  of  my  said  mother  and 
sister  Sarah,  or  either  of  them',  I  direct  that  the  legacies  herein 
given  to  them  shall  cease  ;  and  all  interest  money  on  account  of  said 
investment  of  six  thousand  dollars  frum  that  time  forth  shall  be 
collected,  controlled,  managed  and  held  in  trust  by  the  United  States 
Loan  and  Trust  Company,  located  in  New  York  city,  for  the  benefit 
of  my  said  children,  Caro  A.  T.  and  Frank  F.,  until  they  shall 
respectively  arrive  at  full  age,  and  in  such  manner  as  shall  yield  the 
greatest  aggregate  increase. 

^^  Ninth,  As  soon  as  my  said  executors  shall  have  invested  said 
six  thousand  dollars  as  hereinbefore  directed,  I  authorize  and  direct 
them,  my  said  executors,  to  transfer  and  make  over  to  said  United 
States  Loan  and  Trust  Company  the  securities  so  taken  on  account 
of  said  investment,  to  be  received  by  said  company  in  trust  for  the 
benefit  of  my  said  two  children,  Caro  A.  T.  Spencer  and  Frank  F. 
Spencer.  And  it  is  my  will  and  direction  that  thereafter  said 
United  States  Loan  and  Trust  Company  shall  control  and  manage 
said  securities,  receive,  collect  and  pay  over  the  interest  and  princi- 
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pal  due  or  to  grow  dne  thereon,  and  in  all  things  to  carry  out  the 
directions  and  provisions  of  this  will  as  to  said  investment  of  six 
thousand  dollars  and  any  matter  connected  therewith." 

The  executors  collected  the  sum  of  $6,000  and  invested  the  same 
in  two  bonds  of  $3,000,  which  were  secured  by  mortgage  on  real 
estate  in  the  city  of  Brooklyn,  one  made  by  one  Monghan,  and  the 
other  by  one  Streker.  The  United  States  Loan  and  Trust  Com- 
pany refused  to  accept  the  appointment  of  trustee  under  the  will, 
and  Alston  wa^  substituted  as  trustee  in  its  place.  On  September 
22,  1882,  Spencer's  executors  duly  assigned  and  delivered  to  Alston, 
trustee  as  aforesaid,  the  two  bonds  and  mortgages.'  Thereafter 
Alston  foreclosed  the  Streker  mortgage  and  the  premises  were  sold 
for  the  sum  of  $4,125  to  the  defendant  Henry  Weber,  to  whom  the 
premises  were  conveyed  by  the  referee  on  foreclosure,  Weber  giv- 
ing in  part  payment  a  bond  and  mortgage  upon  the  premises,  to 
secure  $3,000  of  the  purchase  money,  the  mortgage  being  payable 
to  said  Alston  as  trustee  of  the  estate  of  Thomas  T.  Spencer, 
deceased,  on  July  1,  1886,  and  the  present  action  relates  to  this 
mortgage. 

On  October  23, 1883,  Alston,  *'as  trustee  of  the  estate  of  Thomas 
T.  Spencer,  deceased,"  executed  an  assignment  of  the  bond  and 
mortgage  to  Wilber  B.  Maben,  a  lawyer  and  the  legal  adviser  of 
Alston  as  trustee.  From  that  time  the  interest  money,  as  it  became 
due,  was  paid  by  the  mortgagor  to  Maben  At  the  maturity  of  the 
mortgage  on  July  2,  1886,  Weber  paid  Maben  the  principal  and 
the  interest  then  due  on  the  mortgage,  and  obtained  a  certificate  of 
satisfaction,  which  was  recorded  in  the  office  of  the  register  of 
Kings  county.  The  record  of  the  mortgage  was  marked  "  canceled 
of  record." 

Caro  A.  T.  Spencer,  the  elder  child,  became  of  age  on  July  22, 
1890,  and  Frank,  the  younger  child,  on  March  6,  1893.  In  Sep- 
tember, 1896,  a  citation  was  issued  requiring  Alston  to  settle  his 
accounts,  and  in  such  proceeding  the  surrogate  made  a  decree  that 
Alston  should  pay  to  the  children,  as  beneficiaries  of  the  trust,  the 
principal  and  interest  of  the  fund.  Execution  was  issued  and 
returned  imsatisfied,  and  Alston  absconded.  Maben  died  about 
June,  1886.  The  action  was  tried  at  Special  Term,  and  a  judgment 
was  entered  in  favor  of  the  defendant  Weber,  dismissing  the  corn- 
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plaint  upon  its  merits,  and  from  this  judgment  the  present  appeal  is 
taken. 

The  plaintiffs  contend  that  the  mortgagor  was  bound,  before  deal- 
ing with  Maben,  to  ascertain  his  powers,  and  that  such  knowledge 
could  have  been  obtained  by  an  examination  of  the  will,  under 
which  the  trustee  had  no  power  to  satisfy  the  mortgage  when  once 
executed,  while  the  respondent  contends  that,  even  if  he  were  bound 
to  that  course,  the  trustee  and  his  assignee  or  attorney  (in  whichever 
capacity  Maben  was  acting)  had  power  to  accept  payment  of  existing 
mortgages,  and  that,  while  he  was  boimd  to  keep  the  investment  of 
$3,000  intact,  he  had  the  right  to  vary  the  investment  and  to  receive 
the  principal  and  reinvest  the  same.  This  question  must  be  settled 
by  a  reference  to  the  terms  of  the  will,  where  we  may  derive  the 
intention  of  the  testator,  for  that  is  at  once  the  source  and  the  lim- 
itation of  the  trustee's  power.  The  testator  directed  the  executors, 
as  soon  as  they  had  realized  the  sum  of  $6,000,  to  invest  the  same 
on  bond  and  mortgage  for  the  benefit  of  the  two  minor  children ; 
and  further  bequeathed  the  said  principal  so  invested  and  the  income 
thereon  to  the  children,  said  investment  to  remain  intact  and  invested 
until  the  elder  child  became  of  age,  when  she  was  to  receive  a  moiety 
of  the  principal,  interest  and  increase,  the  remaining  moiety  to 
remain  intact  until  the  younger  child  became  of  age,  when  he  was 
to  receive  the  other  moiety,  and  in  case  of  the  death  of  either  one 
before  majority,  the  share  of  the  deceased  child  to  go  to  the  sur- 
vivor, and  in  case  of  the  death  of  both  before  attaining  majority, 
he  bequeathed  the  children's  legacy  to  his  brothers  and  sisters.  He 
also  bequeathed  three-quarters  of  the  income  of  the  children's  legacy 
to  his  mother  during  her  life,  and  one-quarter  to  his  sister  during 
her  life,  and,  after  the  deAth  of  both  of  them,  all  interest  money  on 
account  of  said  investment  from  that  time  forth  was  to  "  be  col- 
lected, controlled,  managed  and  held  in  trust  by  the  United  States 
Loan  and  Trust  Company,"  for  the  benefit  of  his  children  until  they 
respectively  arrived  at  full  age,  and  hi  such  manner  as  to  yield  the 
greatest  aggregate  increase.  The  executors  were  directed  to  turn 
over  the  bond  and  mortgage  securities,  immediately  after  their 
receipt,  to  the  company  as  trustee,  to  be  received  by  it  in  trust  for 
the  children,  and  it  was  to  "control  and  manage  said  securities, 
receive,  collect  and  pay  over  the  interest  and  principal  due  or  to 
App.  Div.— Vol.  XXVI.         37 
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grow  due  thereon,  and  in  all  things  to  carry  out  the  directions  and 
provisions  of  this  will  as  to  said  investment  of  six  thousand  dollars 
and  any  matter  connected  therewith." 

It  is  clear  that  the  scheme  of  the  testator  was  that  there  should 
be  no  discretion  conferred  upon  the  executors  as  to  the  investment 
by  them  of  a  sum  of  $6,000  on  bond  and  mortgage  on  unincumbered 
real  estate  of  twice  that  value,  and  that  thereupon  they  were  to  turn 
these  papers  over  to  the  trustee,  which  should  thereafter  control  and 
manage  tlie  securities.  There  is  some  difference  in  the  collocation 
of  words  used  in  the  paragraplis  of  the  will  referred  to  as  to  the 
interest  and  as  to  the  principal.  As  to  interest,  in  one  paragraph 
the  trustee  was  authorized,  in  case  of  the  death  of  the  mother  and 
sister,  to  collect,  control,  manage  and  hold  in  trust  the  interest 
money  until  tlie  children  respectively  arrived  at  majority,  in  such 
manner  as  should  yield  the  greatest  aggregate  increase,  while  by 
another  paragraph  the  trustee  was  authorized  to  control  and  manage 
said  securities  and  receive,  collect  and  pay  over  the  interest  and 
principal  due  or  to  grow  due  thereon. 

It  is  not  evident  to  my  mind  why  the  testator  repeated  in  the 
paragraphs  the  word  "  interest ; "  but  the  words  "  collect,"  "  man- 
age "  and  "  control "  are  used  in  both  paragraphs  in  respect  to 
interest  as  well  as  principal.  Thus  it  would  seem  that  the  testator 
intended  to  give  tlie  trustee  the  same  power  of  collection  as  to  prin- 
cipal whicli  it  possessed  as  to  interest.  It  can  hardly  be  supposed 
that  the  testator  expected  that  any  investment  or  mortgage  could  be 
obtained  which  would  in  terms  extend  over  the  period  of  fifteen 
years  minority  of  the  younger  child,  Ijefore  the  trustee  could,  under 
the  provisions  of  the  will,  pay  over  to  such  child  his  share  of  the 
estate.  Common  experience  shows  that  such  a  long  period  for  the 
payment  is  seldom  provided  in  a  mortgage.  It  is  true  that  while 
many  mt^rtgages  remain  uncollected  for  many  years,  yet  almost 
invariably  the  term  of  payment  named  therein  is  a  short  one,  seldom 
exceeding  two  to  five  years.  These  facts,  coupled  with  the  right  of 
the  mortgagor  by  the  terms  of  his  mortgage  to  pay  off  at  maturity, 
show  quite  clearly  that  a  trustee  could  hardly  be  expected  to  invest 
the  legacy  upon  a  mortgage  non-payable  for  fifteen  years,  and  if  lie 
could  not  be  expected  to  do  this,  then,  in  order  to  carry  out  the  inten- 
tion of  the  testator  to  keep  the  legacy  intact,  he  would  be  compelled 
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to  invest  and  rein  vest  the  principal  and  to  change  from  one  mortgage 
security  to  another  as  often  as  the  mortgagors  should  elect  to  pay  off 
their  mortgages.  In  other  words,  the  trustee  had  power  to  control 
and  manage  the  investment  and  to  change  and  vary  the  securities. 

The  rule  is  that  where  a  trustee  has  power  by  the  terms  of  his 
trust  to  manage  the  securities  and  vary  the  investment  as  circum- 
stances may  arise,  making  such  change  and  variation  necessary,  he 
has  power  to  transfer  the  personal  property  of  his  trust  and  to  col- 
lect  tlie  moneys  and  incidentally  to  give  proper  discharges  therefor ; 
and  the  debtor  is  not  bound  to  see  to  the  proper  application  of  the 
moneys  by  the  trustee  to  the  purposes  of  his  trust.  (Perry  Trusts 
[3d  ed.],  §§  225,  814;  Kirsch  v.  Tozier,  143  N.  Y.  390.) 

It  was  also  held  in  Dillaye  v.  Com,  Bank  of  Whitehall  (51  N.  Y. 
345)  that,  under  similar  conditions,  even  the  assignment  of  a  mort- 
gage impressed  with  a  trust,  to  a  hona  fide  purchaser  or  pledgee, 
cannot  be  impeached  by  the  cestui  que  trust.  It  is  not  necessary  to 
discuss  the  question  whether  Maben  was  in  fact  a  hona  fide  pur- 
chaser. The  question  is  whether  the  mortgagor,  when  he  paid  off 
the  mortgage,  was  bound  to  inquire  into  that  fact  or  could  rely  upon 
the  production  of  an  assignment  of  the  mortgage  to  Maben,  pay  the 
principal  to  him  and  obtain  a  satisfaction  piece  therefor.  "The 
asMgnment  from  a  client  to  his  attorney  is  not  void  ;  it  is  voidable 
and  may  be  attacked  ;  but  I  know  of  no  authority  which  compels  a 
lort^  fide  dealer  with  an  attorney  to  inquire  into  the  circumstances 
to  see  whether  the  dealings  of  the  attorney  w^ith  his  client  are  such 
as  to  make  the  transaction  void.  The  assignment  of  the  mortgage 
to  ilabeh  contained  the  usual  condition  constituting  Maben  the  law- 
ful attorney  of  Alston,  "  to  have,  use  and  take  all  lawful  ways  and 
means  for  the  recovery  of  the  said  mcmey  and  interest." 

In  the  case  of  Field  v.  Schieffelin  (7  Johns.  Ch.  150)  it  was 
held  by  Chancellor  Kknt  that  the  guardian  for  an  infant  has  the 
legal  right  to  sell  and  assign  a  bond  and  mortgage  made  by  him  to 
sndi  guardian  in  the  due  exercise  of  his  discretion,  before  the  matur- 
ity thereof,  the  necessity  or  expediency  of  such  sale  resting  entirely 
in  \\\h  judgment  and  discretion,  and  that  the  purchaser  is  not  bound 
to  inrjuire  into  the  necessity  of  the  assignment,  or  see  to  the  applica- 
tion of  tlie  purchase  money.  In  the  case  of  Suarez  v.  de  Montiipvy 
(1  App.  Div.  494)  the  court  recognized  the  doctrine  cited  from  Perry 
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on  Trusts  {jnipra\  and  also  cited  the  case  of  Kirsch  v.  Tozier  {supra). 
There  are  authorities  which  favor  the  contention  of  the  plaintiffs  as 
to  the  payment  of  a  mortgage  to  a  trustee  before  its  maturity.  It  is 
unnecessary  to  refer  to  these  authorities,  as  in  the  present  case  the 
mortgage  was  only  paid  at  maturity,  in  accordance  with  its  express 
terms.  Even  if  it  be  said  that  the  mortgagor  was  put  upon  notice 
of  the  terms  of  the  mortgagee's  trust,  it  is  evident  that  he  would 
have  only  been  bound  to  notice  the  fact  that,  by  the  terms  of  the 
trust  instrument,  i,  <?.,  the  will,  the  trustee  had  power  to  manage, 
control  and  invest,  and  the  power  to  vary  and  change  the  securities; 
and  this  power,  within  the  authorities  cited,  would  have  justified 
him  in  paying  off  the  mortgage  at  maturity  as  he  did. 

We  are  of  the  opinion  stated  by  the  learned  justice  at  Special 
Term,  so  far  as  he  holds  that  tlie  trustee  had  power  under  the  will 
to  change  the  investment,  that  he  was  not  restricted  to  holding  a 
single  mortgage  until  the  younger  child  became  of  age ;  that  he  could 
sell  it  and  invest  the  proceeds  otherwise,  and  that  the  mortgagor  was 
not  required  to  ascertain  whether  the  trustee  acted  providently  or 
honestly  in  his  disposition  of  the  mortgage.  It  becomes  unneces- 
sary, under  our  views,  to  consider  the  other  question,  whether  or  not 
the  plaintiffs'  right  of  action  has  expired  by  limitation. 

The  judgment  is  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 


Bertha  Kabatchnick,  Respondent,  v,  Jacob  Kabatchnick,    | 

Appellant.  | 

Alimony  —  wJien  the  objection  that  the  defendant  is  unable  to  pay  it  will  not  ^ 

sustained,  j 

Although  the  report  of  a  referee,  appointed  upon  an  application  made  by  a  hu| 
band  for  the  reduction  of  alimony,  (of  twenty  dollars  a  week)  directed  to  b 
paid  by  him  in  a  suit  for  a  separation,  states  that  he  is  financially  unable  to  pi^ 
any  alimony,  the  Appellate  Division  will  not  interfere  with  a  direction  that  1 
pay  ten  dollars  per  week,  where  it  appears  that  the  fees  of  the  attom€ 
employed  by  him  upon  the  application  and  the  cost  of  printing  the  papers  use 
upon  the  appeal  amount  to  enough  to  have  paid  all  alimony  directe<l  to  I 
paid  by  the  order,  from  the  time  of  the  rendition  of  the  judgment  to  the  pra 
ent  time. 

I 
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Appeal  by  the  defendant,  Jacob  KabatcLnick,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  tlie  office  of  the  clerk  of  the  county  of  Kings  on  the  17th 
day  of  November,  1897,  modifying  a  judgment  in  a  suit  for  separa- 
tion by  reducing  the  alimony  from  twenty  dollars  to  ten  dollars 
per  week. 

Wm.  Henry  Knox^  for  the  appellant. 
James  C.  Cropseyy  for  the  respondent. 

Goodrich,  P.  J. : 

In  the  judgment  the  defendant  was  ordered  to  pay  the  plaintiff 
twenty  dollars  a  week  for  the  support  of  herself  and  live  children, 
with  a  provision  that  application  could  be  made  to  reduce  the  amount 
of  alimony,  upon  any  change  in  the  condition  of  the  parties  or  their 
children.  The  defendant  applied  at  Special  Term  for  an  order 
reducing  the  amount  of  the  alimony ;  the  matter  was  referred  to  a 
referee  to  ascei^in  whether  there  had  been  any  change  in  the  con- 
dition of  the  parties  since  the  entry  of  the  judgment,  and  the  referee 
reported  that  in  his  opinion  there  had  been  no  such  change  as  to 
justify  a  reduction  of  the  alimony.  A  motion  was  made  and  granted 
to  send  the  matter  back  to  the  referee,  directing  him,  without  tak- 
ing further  testimony,  to  report  as  to  the  ability  of  the  defendant 
to  pay  the  alimony,  and  the  referee  reported  that  at  the  time  of  the 
judgment  the  defendant  had  no  means  to  pay  the  alimony,  although 
for  some  time  thereafter  he  paid  the  same  ;  that  there  had  been  no 
material  change  in  his  ability  since  that  time,  and  that  his  ability  to 
pay  alimony  remained  unchanged. 

On  motion  to  confirm  the  two  reports,  an  order  was  made  at 
Special  Term,  directing  a  modification  of  the  judgment  by  reducing 
the  past  and  future  alimony  from  twenty  dollars  to  ten  dollars  per 
week  and  ordering  the  defendant  to  pay  the  same.  From  this  order 
the  defendant  appeals. 

It  is  not  necessary  to  summarize  the  evidence  upon  which  the 
report  of  the  referee  and  the  order  of  the  court  were  based.  It  is 
sufficient  to  say  that  we  can  find  no  reason  to  change  the  terms  of 
the  order. 

One  of  the  grounds  on  which  the  appeal  is  largely  argued  is  that 
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the  defendant  is  unable  to  pay  the  reduced  ainouut  of  alimony. 
His  contest  in  this  proceeding  lias  resulted  in  hearings  before  the 
referee,  which  commenced  on  March  13,  1897,  and  continued  in 
various  sessions  till  May  eleventh,  during  which  time  over  600 
folios  of  oral  testimony  of  twelve  witnesses  were  taken.  The  record 
on  appeal  contains  more  than  300  pages.  Counsel  was  employed  hy 
the  defendant,  whose  fees,  from  tlie  care  manifested  by  him  in  the 
conduct  of  the  reference  and  proceedings  and  in  the  brief  and  argu- 
ment of  the  appeal,  will  assume  no  mean  proportions,  and,  together 
with  the  expenses  of  printing  the  record  and  brief,  if  capitalized  by 
the  defendant  for  the  support  of  his  wife  and  children,  would,  prob- 
ably, have  been  sufficient  to  form  a  f  and  out  of  which  he  could  have 
paid  all  the  moneys  which  he  is  directed  to  pay  by  the  order  of  the 
Special  Term,  from  the  date  of  the  original  judgment  up  to  the 
present  time. 

Under  these  circumstances  we  are  not  swift  to  seek  reasons  for  a 
reversal  of  the  order,  and  the  examination  of  the  whole  record  con- 
firms us  in  the  opinion  that  the  order  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements. 

All  concurred,  except  Bartlett,  J.,  not  sitting. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Laura  Louise  Todd,  Individually  and  as  Administratrix  witli  the 
Will  Annexed  of  Mary  A.  Masterton,  Deceased,  and  Others, 
Plaintiffs,  v,  Clarence  F.  Todd  and  Others,  Respondents;  Smith 
Lent,  Referee  to  Sell,  Appellant. 

Judgment  directing  the  sale  for  cash  of  premises  tipon  which  legacies  are  charged — 
right  of  legatees  who  purchase  to  have  their  legacies  credited  upon  the  purchau 
price. 

An  interlocutory  judgment,  entered  in  an  action  in  which  all  the  persons  interested 
in  an  estate  were  parties,  adj  udged  that  certain  legacies  were  specific  charges 
upon  the  premises  in  question,  and  directed  that  such  premises  be  sold  for  cash; 
that  the  costs,  disbursements,  fees  and  commissions  be  deducted,  and  that  the 
balance  \w  distributed  as  directed  by  the  final  judgment.  The  premises  were 
accordingly  sold  and  were  bid  in  at  the  sale  for  four  of  the  legatees. 
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Held,  that,  upon  an  application  by  all  of  the  interested  parties,  the  Special  Term 
had  power  to  make  an  order  requiring  the  referee  who  conducted  the  sale  to 
file  his  report  of  sale  to  the  four  legatees,  upon  the  payment  to  him  in  cash  of 
a  sum  sufficient  to  cover  the  costs  and  the  expenses  of  the  sale,  and  to  receive 
as  cash  the  receipts  of  the  four  legatees  for  such  portions  of  their  respective 
legacies  as  should  equal  the  balance  of  the  purchase  price. 

Appeal  by  Smith  Lent,  the  referee  appointed  in  an  interlociitorj 
judgment  in  the  above-entitled  action  to  sell  the  real  estate  therein 
described,  from  an  order  of  the  Supreme  Court,  made  at  the  Orange 
County  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Westchester  on  the  27th  day  of  August,  1897,  directing 
him  to  file  his  report  of  sale. 

Smith  Lent,  for  the  appellant. 

TT.  £.  Kisselhurgh^  e/>\,  for  the  respondents. 

Goodrich,  P.  J. : 

The  record  on  appeal  is  somewhat  meagre,  but  the  following  facts 
may  be  gathered  therefrom  :  The  parties  to  the  action  were  all  the 
persons  interested  in  the  estate  of  Mary  A.  Masterton  and  Caroline 
Masterton,  both  deceased,  and  they  made  an  agreement  to  have  the 
present  amicable  action  commenced  for  the  purpose  of  determining 
their  respective  rights.  The  action  was  referred,  report  made  and 
interlocutory  judgment  entered,  which,  among  other  things,  adjudged 
legacies  of  $1,000  eacli,  due  Mary  L.  Todd,  Roberta  Todd,  Emma 
R.  Todd  and  Clarence  F.  Todd,  and  $2,000  due  Laura  L.  Todd,  the 
mother  of  the  first  four  named  persons,  to  be  specific  charges  on  certain 
premises  on  Dixon  street,*Tarrytown,  directed  the  sale  of  such  prop- 
erty and  payment  of  the  costs  and  disbursements  of  the  plaintiffs' 
attorney  and  the  guardian  of  the  infant  defendants,  all  to  be  taxed, 
and  that  the  referee  should  deduct  his  own  commissions,  fees  and 
expenses  of  sale,  and,  after  giving  the  deeds,  distribute  the  proceeds 
as  directed  by  the  final  judgment  to  be  entered  in  the  action.  The 
judgment  contains  a  clause,  "  that  said  sale  be  made  for  cash  and 
that  any  of  the  parties  hereto  may  purchase  at  such  sale."  The 
premises  were  put  up  for  sale  under  terms  of  sale  which  required 
the  payment  of  ten  per  cent  of  the  purchase  money  at  the  time  of 
the  sale  and  the  residue  at  the  time  of  the  delivery  of  the  deed,  all 
the  taxes  and  incumbrances  to  be  allowed  by  the  referee  out  of  the 
purchase  money  upon  production  of  proof  of  payment  thereof. 
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At  the  sale  S.  C.  Pratt  purcliased  the  projjerty  for  $4,100,  but 
did  not  pay  the  ten  i>er  cent.  His  reasons  therefor,  as  stated  in  the 
moving  affidavits,  are  that  he  was  the  husband  of  Roberta  Pratt 
(whom  I  assume  to  have  been  formerly  Roberta  Todd),  and  that  he 
made  the  bid  as  the  agent  of  Marie  L.  Todd,  Emma  R.  Todd,  Clarence 
F.  Todd  and  Roberta  Pratt ;  that  these  parties  desired  to  pay  and  oflf- 
Bet  the  purchase  price  of  the  property  with  the  aggregate  amount 
of  their  legacies;  that  the  four  children  intended  that  the  mother, 
Mrs.  Laura  L.  Todd,  should  share  in  part  with  them  the  property 
in  question.  There  was  also  annexed  to  the  moving  papers  a  letter 
addressed  to  the  plaintiff's  attorney  and  signed  by  Laura  L.,  Mary, 
Rol^erta  and  Enmia,  comprising  all  the  plaintiffs,  requesting  that  the 
purchase  price  of  the  land  should  be  offset  against  the  legacies. 
Thus  it  appears  that  all  the  persons  interested  in  the  premises  joined 
in  the  application  to  the  Special  Term. 

The  referee,  in  accordance  with  the  judgment,  as  he  was  justified 
in  doing,  required  the  payment  of  the  ten  per  cent,  and  refused  to 
execute  a  deed  or  make  a  report  of  sale  until  the  purchase  price  was 
paid  in  cash.  Tlie  four  children,  through  their  counsel,  obtained 
from  one  of  the  justices  an  order  directing  the  referee  to  show  cause 
why  the  sale  alleged  to  have  been  made  to  them  should  not  be  consum- 
mated by  the  execution  of  a  deed,  and  a  i-eport  of  sale  made  in  the 
action.  At  the  hearing  at  Special  Term  the  referee  appeared  to  oppose 
the  motion,  and  an  order  was  made  directing  him  to  file  his  report  of 
sale  to  said  four  parties,  on  the  payment  to  him  of  $410,  which  sum 
he  was  directed  to  apply  towards  the  expenses  of  sale  and  costs 
when  taxed,  and  that  the  four  parties  should  deliver  to  him  their 
receipts  for  such  portions  of  their  respective  legacies  as  the  pur- 
chase price,  less  the  sum  of  $410,  might  equal,  and  that  the  referee 
should  receive  such  receipts  as  cash.  From  this  order  the  appeal  is 
taken  by  the  referee. 

The  judgment  shows  that  the  parties  making  the  application  are 
the  only  persons  interested  in  the  premises  in  question,  and  that  the 
aggregate  amount  of  the  legacies  exceeds  the  amount  of  the  bid  ; 
but  I  find  no  evidence  of  the  amount  of  the  costs  and  the  expenses 
of  the  sale,  and  it  is,  therefore,  not  clear  that  the  $410  will  be  suf- 
ficient to  pay  these  amounts.  Assuming  that  it  is  sufficient,  there 
seems  to  be  no  good  reason  why  the  only  persons  interested  should 
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be  compelled  to  go  through  the  idle  ceremony  of  paying  to  the  ref- 
eree a  snm  of  money  in  cash,  which,  from  their  condition  of  life,  as 
shown  by  the  moving  papers,  they  will  have  great  difficulty  in 
doing,  and,  perhaps,  may  not  be  able  to  do  at  all.  They  are  the 
only  persons  interested  in  the  matter ;  the  object  for  which  the  suit 
was  instituted  has  been  accomplished,  and  the  property  has  been 
purchased  for  their  common  account. 

It  is  true  that  the  judgment  requires  in  form  that  the  payment  be 
made  in  cash,  and  it  might  be  the  better  practice  to  amend  the  judg- 
ment in  accordance  with  the  relief  granted  by  the  order  of  the 
Special  Term,  but  it  would  seem  that  the  same  purpose  was  attained 
by  the  order  that  the  receipt  of  the  parties  be  deemed  equivalent  to 
cash  payments.  At  any  rate  the  order  of  the  court  is  the  protec- 
tion of  the  referee. 

The  order  is  so  far  modified  as  to  require  the  taxation  of  the  costs 
and  expenses  referred  to  in  the  judgment,  and  that,  upon  the  pay- 
ment thereof  to  the  referee,  and  the  delivery  to  him  of  the  receipts 
specified  in  the  order  appealed  from,  he  execute  the  deed  to  said 
four  children  and  make  his  report  of  sale  accordingly. 

The  order  appealed  from  is  affirmed,  without  costs  to  either  party. 

All  concurred. 

Order  modified  as  indicated  in  opinion  of  Goodrich,  P.  J.,  with- 
out costs  to  either  party. 


The  People  of  the  State  of  New  York  exrel.  J.  Carlton  Ward, 
Appellant,  v.  Uptown  Association,  Respondent. 

Expulsion  of  a  member  from  a  dub — 7wtic€  that  a  charge  will  be  considered  at  a 
hearing  before  tlie  board  of  directors  —  the  proof  may  be  made  as  broad  as  the  notice 
—  mandamus. 

A  member  of  an  association,  incorporated  under  chapter  267  of  the  Laws  of  1875 
and  subject  Xo  the  provisions  of  the  Membership  Corporation  Law  (Chap.  559 
of  the  Laws  of  1895),  issued  a  circular  letter  to  the  other  members  of  the 
association,  criticising  the  action  of  the  board  of  directors  in  rejecting  a  person 
proposed  for  membership  and  suggesting  that  a  special  meeting  of  the  members 
be  called  at  which  the  by-laws  might  be  so  amended  that  the  person  rejected 
App.  Div.— Vol.  XXVI.         38 
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could  be  elected  to  membership  and  "similar  club  mistakes"  be  prevented, 
and  stating  that  the  person  proposed  had  been  rejected  by  two  blackballs. 

The  board  of  directors,  which  had,  under  the  by-laws  of  the  association,  power  to 
annul  a  membership  for  conduct  likely  "  to  endanger  the  welfare,  interests  or 
character  of  the  association,"  sent  a  letter  to  the  member,  stating  that  upon  a 
certain  day  it  would  hold  a  meeting  to  consider  the  matter  of  the  circular  "in 
its  prejudicial  bearing  upon  the  interests  of  the  club/'  and  requesting  him  to 
be  present  at  the  meeting  '*  to  give  such  explanations  as  you  may  desire  to 
make  in  justification  of  your  action." 

At  the  meeting,  the  president  of  the  board,  after  calling  upon  the  member  to 
state  why  he  had  issued  the  circular,  refused,  against  the  objection  of  the  member 
that  such  proceeding  w^as  not  in  accordance  with  the  letter  of  notification  to  him 
to  appear,  to  permit  him  to  discuss  the  rejection  of  the  proposed  member,  but 
confined  the  trial  to  the  consideration  of  the  statement  in  the  circular  that  only 
two  blackballs  had  been  cast  against  the  person  proposed  for  membership, 
which  was  charged  to  be  a  false  statement,  and  subsequently  the  board 
expelled  the  member. 

Upon  an  appeal  from  an  order  dismissing  an  alternative  writ  of  mandamus  issued 
to  review  this  action  of  the  board  of  directors,  it  was 

Heldy  that  the  relator  was  entitled,  under  the  letter  of  notification,  to  discuss  the 
rejection  of  the  proposed  member  as  being  one  of  his  reasons  for  issuing  the  cir- 
cular, and  also  to  show  as  another  of  such  reasons  that  the  clerk  of  the  club  had 
informed  him  that  only  two  blackballs  had  been  cast  upon  such  rejection; 

That,  under  the  circumstances,  the  relator  was  entitled  on  the  trial  of  the  issues 
in  the.  mandamus  proceeding  to  have  submitted  to  the  jury  the  question 
whether  he  had  been  given  reasonable  notice  to  defend  himself  upon  the  charge 
upon  which  he  was  expelled,  i.  e.,  of  making  a  willful  or  reckless  misstatement 
in  the  circular. 

Appeal  by  the  relator,  J.  Carlton  Ward,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  7th 
day  of  June,  1897,  dipuiissing  an  alternative  writ  of  mandamus,  with 
notice  of  an  intention  to  bring  up  for  review  upon  such  appeal  an 
order  entered  in  said  clerk's  office  on  the  25th  day  of  May,  1897, 
granting  the  defendant  costs  against  the  relator. 

This  appeal  was  transferred  from  the  first  department  to  the 
second  department,  as  several  of  the  justices  of  the  Appellate 
Division  of  the  first  department  were  members  of  the  Uptown 
Association. 

Elihu  Root  [^Ilenry  L.  Sthason  with  him  on  the  brief],  for  the 
appellant. 

William  IL  Sa<)€^  for  the  res|X)ndent. 
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Goodrich,  P.  J. : 

The  relator  in  March,  1896,  applied  at  Special  Term  for  a  writ  of 
mandamus  to  compel  the  Uptown  Association  to  reinstate  him  as 
one  of  its  members.  The  application  was  denied,  but  on  appeal  the 
Appellate  Division  of  this  department,  to  which  the  appeal  had 
been  transferred,  reversed  the  order  of  the  Special  Term  and 
directed  the  issuance  of  an  alternative  writ  of  mandamus  (9  App. 
Div.  191).  This  w^it  was  issued  and  the  issues  arising  under  it 
came  on  for  trial  before  the  court  and  a  jury  in  May,  1897,  and 
resulted  in  the  direction  of  a  verdict  for  the  defendant,  and  from 
the  final  order  dismissing  the  writ  the  relator  appeals. 

The  Uptown  Association  is  a  membership  corporation  in  the 
borough  of  Manhattan,  organized  under  chapter  267  of  the  Laws  of 
1875,  and  governed  in  its  action  by  the  Membership  Corporation 
Law  (Chap.  559,  Laws  of  1895).  The  by-laws  provide  as  follows  : 
"  Section  1.  The  Board  of  Directors  shall  have  charge  and  supreme 
control  of  all  the  affairs  of,  and  of  every  committee  of,  the  Asso- 
ciation ;  it  shall  ballot  for  all  candidates  for  admission  to  member- 
ship, and  shall  serve  as  a  Court  of  Appeal  before  which  all  ques- 
tions and  differences  affecting  the  interests  of  the  Association  may 
be  laid,  subject  to  its  final  decision." 

On  November  13,  1895,  Mr.  Bristol,  another  member  of  the  asso- 
ciation, proposed,  and  the  relator  seconded,  the  nomination  of  Mr. 
Siegel  for  membership  in  the  club.  On  January  8,  1896,  the 
board  of  directors  by  a  vote  of  nine  to  one  rejected  the  application 
of  Mr.  Siegel  for  admission.  On  January  sixteenth  Ward  and 
Bristol  sent  to  the  members  of  the  club  a  circular,  the  material  parts 
of  which  read  as  follows : 

"  New  York,  January  16, 1896. 
"  To  the  Members  of  the  UpUnon  Association : 

"Gentlemen. —  The  undersigned  proposed  and  seconded  Mr. 
Henry  Siegel  for  membership  in  the  Uptown  Association  on  the 
13th  day  of  November,  1895.  Mr.  Siegel  was  further  seconded  by 
Mr.  Frank  J.  Sprague,  Mr.  Louis  Auerbach,  Mr.  Marinus  L.  Van- 
derkloot  and  Mr.  Elias  Rothschild.  Mr.  SiegePs  name  having 
remained  on  the  bulletin  board  for  an  unusual  length  of  time,  we, 
on  the  7th  day  of  the  present  month  addressed  tlie  following  letter 
to  a  number  of  gentlemen  upon  the  Board  of  Management : 
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" '  Dear  Sir. —  As  mover  and  seconder  of  Mr.  Henry  Siegel  for 
merabership  of  the  Uptown  Association,  we  respectfully  protest 
against  the  great  length  of  time  his  name  has  been  posted  upon  the 
bulletin  board  of  the  club.  Understanding  that  Mr.  Siegel  lias  an 
enemy  in  your  honorable  board,  who  has  declared  that  Mr.  Siegel 
will  not  become  a  member  of  the  Uptown  Association,  we  have 
written  to  a  few  prominent  people  who  we  naturally  thought  knew 
Mr.  Siegel,  and  stated  the  facts.  We  have  replies  as  follows,  the 
original  letters  being  at  your  disposal.  (Here  follow  excerpts  from 
letters  of  several  residents  of  Chicago  commendatory  of  Mr.  Siegel.) 
These  'recommendations,'  which,  from  the  action  of  your  board, 
seem  necessary  for  the  best  interests  of  the  club,  could  be  very 
greatly  extended.  In  conclusion,  we  do  not  think  that  thp  Uptown 
Association  can  longer  afford  to  treat.  Mr.  Siegel  in  the  manner 
that  it  has,  and  we  hope  to  be  immediately  advised  of  his  election  as 
«.  member  of  the  club.  Yours  very  truly,  Jno.  I.  D.  Bristol,  J. 
Carlton  Ward.' 

"  Under  date  of  the  8th  inst.  we  were  informed  by  Mr.  H.  J. 
Park,  secretary,  that  Mr.  Siegel  had  not  been  elected.  We  natu" 
rally  look  upon  the  whole  proceeding  of  blackl)alling  Mr.  Siegel  as 
a  serious  mistake,  and  as  not  by  any  means  tlie  expression  of  the 
wishes  of  tlie  great  majority  of  the  club.  The  only  question  that 
is  paramount  in  this  whole  matter  is  whether  Mr.  Henry  Siegel  is 
a  fit  member  for  the  Uptown  Association.  In  proposing  Mr. 
Siegel  we  had  in  view  his  modest,  genial  and  gentlemanly  qualities ; 
the  fact  of  his  being  the  leading  member  of  the  firm  of  Messrs. 
Siegel,  Cooper  &  Co.,  w-hose  three  million  dollar  enterprise  is  now 
under  way  within  a  block  or  two  of  the  club  house,  and  that  addi- 
tional members  of  the  standing  and  reputation  of  Mr.  Siegel,  who 
are  pronounced  factors  in  the  develoj)ment  and  growth  of  the 
Greater  New  York,  are  to-day  the  great  need  of  the  Uptown 
Association  as  a  successful  club.  The  immediate  rectification  of  the 
ill-advised  act  of  blackballing  Mr.  Siegel  should  appeal,  we  believe, 
to  the  sense  of  right  of  our  brother  members,  and  we  now  seek  for 
advice  and  counsel  in  this  matter,  and  hope  to  receive  from  you  an 
immediate  reply.  We  are  of  the  opinion  that  a  call  for  a  special 
meeting  of  the  club,  as  provided  in  Article  XXIII  of  the  by-laws, 
should  be  immediately  sent  out,  and  that  at  this  meeting  the  neces- 
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sary  amendments  to  the  by-laws  be  made  in  order  that  Mr.  Siegel 
can  be  elected  to  membership  as  soon  as  possible,  and  similar  club 
mistakes,  in  so  far  as  the  Uptown  Association  is  concerned,  be 
things  of  the  peist.  In  this  connection,  and  in  view  of  the  forth- 
coming annual  meeting  and  election  of  the  clnb,  it  might  also  be 
borne  in  mind  that  but  two  blackballs  rejected  Mr.  Siegel,  and  that 
the  circumstances  under  which  those  balls  were  cast  should  be  care- 
fully considered  by  all  the  club  members. 

"  \QYy  truly  yours, 

''  JNO.  I.  D.  BRISTOL. 

"  J.  CARLTON  WARD." 

Bristol  also  made  an  entry  in  the  proposal  book  which  reads  r 
«'Mr.  Siegel  was  blackballed  Jan'y  8th,  1896.  Don't  buy  his 
crockery  from  a  certain  man." 

Another  section  of  the  by-laws  reads  as  follows : 

"  Sec.  4.  The  board  shall  have  power,  by  a  vote  of  at  least  nine 
of  its  members,  to  annul  the  membership  of  any  member  of  the 
Association  for  any  conduct  on  his  part  which,  in  their  judgment, 
may  be  likely  to  endanger  the  welfare,  interests  or  character  of  the 
Association." 

In  the  exercise  of  this  power  the  board,  on  January  twenty- 
second,  sent  the  following  letter  to  the  relator  : 

"  Dear  Sir. —  The  Board  of  Directors  has  under  consideration 
the  circular  letter  issued  by  you  in  regard  to  the  rejection  of  Mr. 
Siegel  as  a  member  of  this  club.  There  will  be  an  adjourned  meet- 
ing of  this  board  on  Wednesday,  the  29tli  inst.,  at  2  o'clock,  to  con- 
sider this  matter  in  its  prejudicial  bearing  upon  the  interests  of  the 
club.  You  are  requested  to  be  present  at  this  meeting  to  give  such 
explanations  as  you  may  desire  to  make  in  justification  of  your  action. 
"  Very  respectfully, 

"  HOBART  J.  PARK,  Sec'yr 

A  similar  letter  was  sent  to  Bristol,  which  contained  an  additional 
charge  as  to  the  entry  in  the  proposal  book.  On  the  twenty-nhith 
day  of  January,  the  day  named  in  the  letter.  Ward  and  Bristol 
appeared  before  the  board,  and  there  is  considerable  divergence  of 
testimony  as  to  what  occurred  at  that  time.     The  relator  testified 
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that  Mr.  Sloane,  the  president,  said :  '*  We  consider  this  circular 
prejudicial  to  the  best  interests  of  this  association,  and  some 
of  the  statements  in  that  circular  are  untrue.  Yoa  are  expected 
and  will  be  given  an  opportunity  to  make  such  explanation  as  you 
see  iit  to  make  as  to  wliy  you  issued  that  circular ; "  that  he  did  not 
point  out  that  the  false  statement  contained  in  the  circular  was  that 
Siegel  was  rejected  by  only  two  blackballs ;  that  then,  turning  to 
Bristol,  he  said  :  "  You  are  called  here  likewise  to  answer  the  same 
charge,  with  an  additional  reason  w^hy  you  have  written  something 
in  one  of  the  books  of  the  club ; "  that  he,  Ward,  arose  and  com- 
menced to  read  from  a  paper  which  is  not  in  evidence,  but  which 
commenced  with  the  following  words :  "  At  the  outset  I  want  to  say 
the  one  thing  paramount  in  my  mind  has  been  the  thought  what  is 
for  the  best  interests  of  tliis  association.  This  statement  seems 
necessary  from  the  wording  of  the  letter  requesting  my  attendance 
here  to-day.     Now,  to  go  back,  and  in  reviewing  my  course  I  want 

to  say," that  at  this  point  he  was  interrupted  by  one  of  the 

board,  who  said  :  "  We  simply  wanted  to  know  '^'hy  you  issued  that 
circular.  We  don't  care  to  review  anything  else.  We  are  not  here 
to  discuss  the  merits  of  the  election  or  rejection  of  Mr.  Siegel,  but 
the  question  is  simply,  why  did  you  issue  that  circular  ? "  that  there- 
upon he  took  his  seat,  and  Bristol  arose  and  said  that  they  were  busy 
men  and  the  only  way  to  interview  the  membere  was  to  issue  a  cir- 
cular and  get  from  them  an  expression  of  opinion  so  that  there 
could  be  a  special  call  to  amend  the  by-laws,  when  this  mistake  of 
blackballing  Mr.  Siegel  could  be  rectified ;  that  they  asked  to  have 
put  upon  the  minutes  of  the  meeting  that  they  objected  to  such 
proceeding ;  that  it  was  not  in  accordance  with  the  invitation,  and 
that  they  could  not  discuss  why  they  issued  the  circular  without 
bringing  in  the  name  of  ]ilr.  Siegel,  and  when  the  directors  refused 
to  hear  them  on  this  subject  that  they  asked  to  have  an  adjournment 
of  the  hearing  to  enable  them  to  prepare  a  defense  in  line  with  the 
by-laws. 

On  the  other  hand,  several  of  the  directors  were  examined  as  wit- 
nesses, and  testified  that  the  president  stated  to  Ward  and  Bristol 
that  they  were  cited  to  answer  for  the  issuing  of  the  circular  which 
contained  matters  prejudicial  to  the  interests  of  the  club,  false 
statements  concerning  the  matters  of   the  club,  and  as  to  certain 
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writing  in  the  proposal  book  on  the  part  of  Mr.  Bristol;  that 
when  Ward  was  interrupted  he  said :  "  Well,  if  I  cannot  go  into 
Mr.  Siegel's  rejection  I  have  nothing  further  to  say  —  without 
going  into  the  matter  of  Mr.  Siegel's  rejection."  After  the  two  men 
retired,  the  board,  by  the  unanimous  vote  of  the  fourteen  membera 
present,  expelled  them  from  membership  in  the  club. 

At  the  close  of  the  testimony  at  the  trial  the  relator  asked  that 
tlie  following  questions  be  submitted  to  the  jury  :  *•'  First.  Did  the 
relator  have  reasonable  notice  to  defend  himself  upon  the  charge  of 
making  a  willful  or  reckless  misstatement  in  the  circular  of  January, 
1896  i  Second,  Was  the  relator  expelled  upon  that  charge  ?  Third. 
Was  such  a  charge  established  ?  Fourth.  Did  the  relator  have  a 
fair  and  reasonable  opportunity  for  explanation  and  defense  upon 
the  charges  against  him  ?  " 

The  court  directed  the  jury  to  find  a  verdict  for  the  defendant : 
"  That  the  relator  had  sufficient  notice  of  the  charge  against  him, 
and  sufficient  opportunity  to  be  heard  in  his  defense,  and  tliat  the 
Board  of  Directors,  in  expelling  him,  had  cause  for  the  expulsion 
decreed,"  to  which  the  relator  excepted. 

On  the  previous  appeal  in  this  case  (9  App.  Div.  191)  the  court 
held  :  "  We  think  that  tlie  relator  had  the  clearest  and  most  undeni- 
able right  to  appeal  to  his  fellow-members  either  to  alter  the  by-laws 
or  to  change  the  personnel  of  board  of  directors ;  that  for  this  pur- 
pose he  had  the  right  to  state  any  material  fact ;  and  to  fairly  crit- 
icise any  action  of  the  governing  authorities  of  the  club.  It  may 
be  unfortunate  that  there  should  be  a  difference  of  opinion  or  dis- 
putes in  club  management,  but  dissension  is  a  hazard  to  which  all 
associate  action  is  liable,  and  clubs  no  more  than  other  organizations 
can  expect  to  be  exempt  from  this  hazard.  Of  course,  the  relator 
had  no  right  to  make  an  v  mivsstatement  of  fact  or  cast  unfounded 
aspersions  on  the  directors  or  his  fellow-members.  *  *  *  The 
opposing  affidavit  states  that  in  fact  nine  ballots  were  cast  against 
the  candidate  instead  of  two.  If  the  relator  knowingly  published 
a  false  statement  on  this  subject,  or  even  recklessly  made  one  with- 
out seeking  to  ascertain  whether  it  was  true  or  false,  such  conduct 
would  be  a  sufficient  ground  for  action  by  the  board  of  directors. 
But  the  notification  to  appear  before  tlie  directors  seems  to  indicate 
«s  the  relator's  offense  his  appeal  to  his  fellow-members,  and  not 
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any  false  statement  or  unfair  criticism  made  in  that  appeal.  This, 
as  we  have  said,  could  not  of  itself  be  an  offense."  The  court  also 
stated  that  on  the  return  to  the  writ  it  could  "  be  determined  what 
the  proceedings  against  the  relator  were,  what  was  the  charge  against 
him,  and  what  he  was  tried  for." 

It  will  thus  be  seen  that  the  purpose  of  the  alternative  writ 
directed  on  the  former  appeal  was  to  determine  on  the  trial :  J^irsf^ 
what  was  the  charge  against  him  ?  Second^  what  were  the  proceed- 
ings against  the  relator  ?  Thirds  for  what  was  he  tried  ?  And 
tliese  subjects  we  shall  consider  in  their  order. 

First  What  was  the  charge  against  the  relator?  This  must  be 
derived,  we  think,  solely  from  the  directors',  letter  of  January  twenty- 
second,  in  which  they  stated  that  the  board  had  under  consideration 
the  circular  letter  issued  by  him,  and  its  prejudicial  bearing  upon  the 
interests  of  the  club. 

Seco7id,  What  were  the  proceedings  against  the  relator?  The 
directors  had  the  power,  under  the  by-law  above  quoted,  to  expel  a 
member  "  for  any  conduct  on  his  part  which  in  their  judgment  may 
be  likely  to  endanger  the  welfare,  interests  or  character  of  the 
association,"  and  this  was  also  the  limitation  of  their  power.  They 
indicated  the  purpose  and  intention  of  the  hearing,  when,  in  the 
notice  of  January  twenty-second,  they  said  that  tlie  matter  under 
consideration  was  the  issuance  of  the  circular.  The  directors  would 
have  been  acting  within  their  power  if  they  had  summoned  the 
relator  for  trial  on  any  matter  contained  in  the  circular,  and  if 
there  had  been  fair  notice  given  of  the  object  of  the  trial,  their  pro- 
ceedings in  this  respect  would  have  been  regular  and  authorized. 

It  is  evident,  however,  from  the  testimony  of  the  defendant's  wit- 
nesses that  the  board  intended  to,  and  did,  confine  the  trial  simply 
to  the  false  statement  in  the  circular,  without  permitting  the  relator 
to  make  any  explanation  as  to  his  reasons  for  issuing  the  circular. 
The  relator  was  called  upon  by  the  president  of  the  board  "  to  make 
such  explanation  as  you  see  fit  to  make  as  to  why  you  issued  that  cir- 
cular." The  relator  was  proceeding  to  give  such  explanation  when 
he  was  summarily  stopped  and  prevented  from  giving  his  reasons 
w^hy  he  issued  the  circular.  It  makes  no  difference  that,  to  the 
minds  of  the  directors,  his  reasons  might  not  have  been  relevant  or 
sufficient.     The  "  why,"  was  what  he  was  directed  to  give,  and  was 
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attempting  to  give,  and  he  had  a  clear  right  to  give  the  "  why." 
The  matter  which  the  directors  had  under  consideration  was  stated 
by  the  president  to  be  that  the  issuance  of  tlie  circular  was  "  preju- 
dicial to  the  best  interests  of  this  association,"  and  the  relator  was 
then  informed  that  he  was  then  to  have  an  opportunity  to  make  such 
explanation  as  he  saw  fit  why  he  had  issued  the  circular.  A  new 
and  very  important  piece  of  evidence  in  relation  to  this  subject 
appears  in  the  present  record,  viz.,  that  tlie  relator  and  Bristol,  who 
were  acting  together  before  the  directors,  asked  that  there  should 
be  entered  on  the  minutes  of  the  meeting  the  fact  that  they  objected 
to  this  proceeding  as  it  was  not  in  accordance  with  the  letter  of  the 
directors,  and  claimed  that  they  could  not  discuss  the  reasons  why 
tliey  issued  the  circular  without  bringing  in  the  name  of  Mr.  Siegel. 
It  does  not  appear  by  the  record  whether  or  not  this  request  was 
complied  with.  This  changes  altogether  the  condition  present  in  the 
former  appeal,  where  this  court  said  that  it  appeared  that  the  relator 
made  no  complaint  that  the  charge  was  not  definite,  and  that,  conse- 
quently, he  could  not  raise  that  question  on  appeal.  The  contrary 
now  appears. 

We  think  that  the  witness  was  improperly  and  unjustly  prevented 
from  giving  the  reasons,  and  all  the  reasons,  which  operated  on  his 
mind  for  issuing  the  circular,  and  if  one  of  tliese  reasons  was  that 
Mr.  Siegel  was  improperly  or  unfairly'  rejected  from  membership, 
he  should  have  been  heard  in  his  defense.  If  the  directors  had,  in 
their  letter,  limited  their  cliarge  against  the  relator  to  the  false  state- 
ment at  the  end  of  the  circular,  as  to  the  number  of  blackballs  cast, 
arid  had  seen  fit  to  give  the  relator  opportunity  to  be  heard  on  that 
matter  alone,  they  might  have  excluded  all  other  matters,  but  the 
door  was  opened  widely  both  by  the  letter  and  the  statement  of  the 
president.  The  refusal  to  permit  the  relator  to  state  his  reasons  was 
not  in  accordance  with  the  letter,  and  he  should  have  been  permit- 
tee! to  state  his  opinion  as  to  the  rejection  of  Mr.  Siegel.  When  he 
was  stopped  he  said  that  if  he  could  not  go  into  the  matter  of  Mr. 
Siegel's  rejection  he  had  nothing  further  to  say  ;  without  going  into 
the  matter  of  Siegel's  rejection  he  had  nothing  to  say.  But  it  would 
seem  88  if  he  liad  the  right  to  explain  tliat  the  reason  why  he  had 
issued  the  circular  was  the  very  subject  embraced  and  stated  in  the 
App.  Div.— Vol.  XXVI.        39 
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circular,  and  to  give  any  other  reasons  for  issuing  it,  as  he  had  been 
Buinmoned  to  give  these  reasons  and  was  trying  to  explain  them. 
It  may  not  be  assumed  that  the  directors  alone  of  all  members  had  the 
best  interests  of  the  club  at  heart.  It  may  be  assumed  that  private 
members  were  as  much  interested  as  the  directors  in  the  welfare  of 
the  club.  The  office  of  director  confers  certain  responsibilities  of 
management  and  control  upon  such  officers,  but  they  are,  after  all, 
only  representatives  of  their  associates.  Their  action  is  subject  to 
fair  criticism  by  any  associate.  Suppose,  for  instance,  that  the  rela- 
tor intended  to  state,  as  we  may  infer  from  his  circular  and  the 
beginning  of  the  statement  whicli  he  commenced  to  read,  that  he 
intended  to  say  that  one  of  his  reasons  for  issuing  the  circular  letter 
was  to  call  a  special  meeting  of  the  members  to  amend  the  by-laws 
in  such  a  way  that  members  at  large,  instead  of  the  directors,  should 
vote  upon  the  admission  of  new  members,  was  not  that  a  reason  to 
be  given  why  the  relator  had  issued  the  circular?  Had  he  no  right 
to  explain  this,  and  to  give  as  one  of  the  reasons  which  had  induced 
him  to  issue  the  circular  that  an  apparent  injustice  to  a  person  pro- 
posed for  membership  might  be  repeated  in  the  cases  of  other  appli- 
cants, as  he  claimed  had  been  done  in  Seigel's  case,  and  that  such 
injustice  could  be  prevented  by  a  vote  of  all  the  members  ? 

Third,  What  the  relator  was  tried  for.  From  the  foregoing 
remarks  it  is  evident  that  the  sole  matter  upon  whicli  the  relator  was 
tried  and  expelled  was  the  false  statement  in  this  circular,  that  Mr. 
Siegel  was  rejected  by  only  two  blackballs,  and  that  the  circum- 
stances under  which  the  balls  were  cast  should  have  been  carefully- 
considered  by  the  committee. 

The  directors  addressed  the  relator  a  letter  after  the  trial,  in  which 
it  was  stated  that  the.  board,  acting  under  section  4  of  the  by-laws 
already  quoted,  had  annulled  his  membership,  and  a  reference  to  this 
section  shows  that  it  relates  to  conduct  on  his  part  which,  in  the  judg- 
ment of  the  board,  might  be  likely  to  endanger  the  welfare,  interests 
or  character  of  the  association.  But  the  particular  action  of  the 
relator  which  thus  endangered  the  welfare  of  the  association  was  not 
speciiied. 

The  relator's  first  request  to  submit  to  the  jury  the  question 
whether  he  had  reasonable  notice  to  defend  himself  upon  the  charge 
of  making  a  willful  or  reckless  misstatement  in  his  circular  would 
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be  disposed  of  by  our  former  opinion,  in  which  it  was  said :  "  But 
the  notification  to  appear  before  the  directors  seems  to  indicate  as 
the  relator's  offense  his  appeal  to  his  fellow-members,  and  not  any 
false  statement  or  unfair  criticism  made  in  that  appeal.  This,  as  we 
have  said,  could  not  of  itself  be  an  offense.  *  *  *  The  relator 
appeared  before  the  board,  and  seems  to  have  no  complaint  that  the 
charge  was  not  definite.  Therefore,  he  cannot  now  raise  that  objec- 
tion." But  it  now  appears  by  the  record  that  he  did  not  assent  to 
the  limitation  of  the  inquiry  to  the  giving  of  the  reasons  why  he 
issued  the  circular,  but  claimed  the  right  to  be  heard  in  accordance 
with  the  notice  contained  in  the  letter  of  the  directors,  and  this  evi- 
dence required  a  submission  of  the  question  as  to  reasonable  notice 
to  the  jury. 

As  to  the  second  request,  whether  the  relator  was  expelled  upon 
that  charge,  we  think  there  was  suflScient  evidence  to  justify  the 
direction  of  a  finding  that  the  relator  was  tried  by  the  board  upon 
the  charge  of  making  a  willful  or  reckless  misstatement  in  the 
circular. 

The  third  and  fourth  requests  to  submit  the  questions  whether 
the  charge  was  established  before  the  board  and  whether  the  relator 
Lad  a  fair  and  reasonable  opportunity  for  explanation  and  defense 
tipon  the  charges  against  him,  are  so  closely  allied  that  they  must  be 
considered  together.  We  are  not  called  upon  to  express  any  opinion 
as  to  the*  action  of  the  relator  in  sending  out  the  circular  and  making 
the  false  statement  as  to  the  blackballs,  therein  contained,  but  there 
was  evidence  tending  to  show  that  Mr.  Johnson,  the  clerk  of  the 
club,  had  informed  the  relator  and  Bristol  that  only  two  blackballs 
were  cast  against  Mr.  Siegel.  He  was  entitled  to  give  this  as  one  of 
his  reasons  for  issuing  the  circular ;  but  the  relator's  line  of  defense 
was  demolished  by  the  vigorous  ruling  that  he  could  not  be  permitted 
to  discuss  the  rejection  of  Mr.  Siegel,  whereupon  he  asked  for  an 
adjournment  of  the  proceedings  for  a  few  days,  so  that  he  could 
come  in  and  make  a  "  defense  in  line  with  the  by-laws  of  the  associ- 
ation," and  this  was  refused  by  the  board. 

Upon  the  last  two  questions  there  was  evidence  of  such  a  con- 
flicting character  as  to  require  the  submission  of  both  questions  to 
the  jury,  and  the  refusal  of  the  learned  court  to  do  so  was  reversible 
error. 
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The  order  appealed  from  must  be  reversed,  with  costs  to  abide 
the  event 

All  concurred,  except  Bartlett,  J.,  not  sitting. 

Final  order  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 


James  V.  Lawrence  and  William  F.  Lawrence,  Respondents,  v, 
Edward  Thompson,  Defendant ;  Mary  H.  Thompson,  Appellant. 

Evidence  to  establish  a  partiurship  —  declarations  made  in  tlie  absence  of  the  alleged 
partner  —  a  witnesf^  understanding  as  to  t/ie  person  referred  to  is  incompetent. 

Declarations  of  a  busband,  made  in  the  absence  of  his  wife,  tending  to  show  that 
they  were  partners,  are  not  competent,  as  against  the  wife,  to  establish  that 
relation:  nor  can  a  witness  be  permitted  to  testify  that  he  understood  that  the 
husband,  in  making  such  declarations,  used  the  word  "we"  as  including  his 
wife. 

Appeal  by  the  defendant,  Mary  H.  Thompson,  from  a  judgment 
of  the  City  Court  of  Yonkers  in  favor  of  the  plaintiffs,  entered  in 
the  office  of  the  clerk  of  said  court  on  tlie  9th  day  of  December, 
1896,  upon  the  verdict  of  a  jury,  and  also  from  an  order  bearing 
date  the  8th  day  of  January,  1897,  and  entered  in  said  clerk'sr 
office,  denying  said  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

William  J,  Marshall^  for  the  appellant. 

/.  J,  Beaudrias^  for  the  respondents. 

Per  Curiam  : 

The  action  was  brought  to  recover  a  balance  due  for  goods  sold 
and  delivered  to  the  lirm  of  E.  Thompson  &  Co.,  which  firm  the 
complaint  charged  was  composed  of  the  defendants.  Mary  H. 
Thompson,  alone,  answered  and  defended,  denying  tlie  partnership 
and  her  liability.  Assuming  that  there  was  enough  shown  on  the 
trial  to  justify  the  submission  to  the  jury  of  the  question  of  the 
defendant  Mary  II.  Thompson's  interest  in  the  firm,  it  is  clear  that 
a  mass  of  incompetent  evidence  was  admitted,  only  a  single  instance 
of  which  it  is  necessary  to  recite.  A  ^vitness  for  tlie  plaintiff  was 
permitted  to  give  the  following  testimony  as  to  declarations  of  that 
defendant's  husband,  made  in  her  absence :  "  Q.  And,  in  speaking 
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of  that  unfinished  work,  do  you  know  whether  or  not  he  used  the 
language,  '  I '  or  '  we  have  that  work  ? '  A.  I  think  he  always  used 
*  we.'  Q.  From  all  the  questions  of  Mr.  Thompson  and  his  wife 
and  your  dealings  and  conversations  with  him,  who  did  you  under- 
stand 'we'  meant?  A.  Well,  I  understood  and  always  believed 
that  it  was  his  wife.  I  didn't  know  of  anybody  else  at  that  time." 
The  declarations  of  the  husband  were  not  competent  as  against  his 
wife,  and  even  had  they  been  made  in  the  presence  of  the  wife,  so 
as  to  bind  her,  the  witness  should  not  have  been  permitted  to  testify 
to  his  understanding  of  their  effect.  The  declarations  themselves 
should  have  been  proved,  and  if  there  was  any  doubt  as  to  their 
meaning,  or  as  to  what  persons  or  to  what  matters  they  referred,  the 
question  of  the  meaning  or  reference  was  for  the  jury,  not  for  the 
witness.  Both  questions  were  objected  to,  and  the  testimony 
admitted  over  the  defendant's  objection  and  exception.  This  was 
plainly  error. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 


James  Henderson,  Respondent,  and  Lillie  F.  Totten,  Plaintiff,  v. 
Louis  F.  Brennecke  and  Others,  Appellants. 

Execution  —  levy  upon  property  of  wJiich  the  judgment  debtor  is  a  tenant  in  common 
—  remedy  of  the  co-tenant  where  the  sheriff  sells  the  entire  property. 

Where  a  bill  of  sale  to  two  vendees  is  valid  as  to  one  and  invalid  as  to  the  other 
of  them,  a  levy  may  be  made  by  a  sheriff,  under  an  execution  against  the 
vendor,  upon,  and  he  may  take  possession  of,  the  common  property;  in  such  a 
case  the  vendee  whose  title  is  valid,  being  a  cotenant  with  his  vendor,  cannot 
maintain  an  action  of  replevin  against  the  sheriff  for  the  property  levied  upon, 
although  it  seems  that  he  may,  if  the  sheriff  assumes  to  sell  the  entire  prop- 
erty, maintain  an  action  of  conversion  against  him. 

Appeal  by  the  defendants,  Louis  F.  Brennecke  and  others,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff  James 
Henderson,  entered  in  the  office  of  the  clerk  of  the  county  of  Rich- 
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mond  on  the  30th  day  of  October,  1897,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  27th  day 
of  October,  1897,  denying  the  defendants'  motion  for  a  new  trial 
made  upon  the  minutes. 

James  B.  Lockwood^  for  the  appellants. 

James  L,  Barger^  for  the  respondent. 

CULLEN,  J. : 

The  defendant  Brennecke  recovered  a  judgment  against  William 
H.  Totten  and  Mary  L.  Totten,  composing  the  firm  of  William  H. 
Totten  &  Co.  On  that  judgment  an  execution  was  issued,  and  the 
sheriflf  of  Richmond  county  levied  on  the  chattels,  the  subject  of 
this  action.  The  plaintiffs  claimed  title  to  the  property  under  a  bill 
of  sale  given  to  them  by  Totten  &  Co.  On  the  refusal  of  the  sheriff 
to  surrender  the  property,  the  plaintiffs  instituted  this  action,  which 
is  in  replevin  to  recover  its  possession.  Subsequently,  the  appel- 
lants were  substituted  as  defendants  in  place  of  the  sheriff.  On  the 
trial  evidence  was  given  tending  to  show  that,  as  to  the  plaintiff 
Henderson,  the  sale  was  made  in  satisfaction  of  a  bona  fide  debt  due  to 
him  from  Totten  &  Co.  The  consideration  of  the  sale  to  Lillie  P, 
Totten  was  the  individual  note  of  William  H.  Totten  to  her.  It 
appeared  that  the  firm  of  Totten  &  Co.  was  insolvent  at  the  time  of 
the  sale  to  the  plaintiffs.  The  trial  court  held  that  the  appropria- 
tion of  the  partnership  assets  to  the  payment  of  the  individual  debt 
of  the  partner  William  H.  Totten  was  fraudulent  and  void  as 
against  partnership  creditors,  and  dismissed  the  complaint  as  to  the 
plaintiff  Lillie  F.  Totten.  The  case  was  submitted  to  the  Jury  on 
the  claim  of  the  plaintiff  Henderson  and  a  verdict  rendered  in  his 
favor.  From  the  judgment  entered  upon  that  verdict  this  appeal  is 
taken. 

The  trial  court  sustained  the  bill  of  sale,  so  far  as  the  title  of  the 
plaintiff  Henderson,  on  the  authority  of  Commeroial  Bank  v.  Bolr 
ton  (20  App.  Div.  78),  and  held  that  that  plaintiff  was  a  tenant  in 
common  of  an  undivided  half  of  the  property.  Assuming  that  this 
rulhig  was  correct,  we  are  of  opinion  that  it  was  insufficient  to 
enable  Henderson  to  maintain  the  action.  As  the  transfer  to  the 
plaiiitiff  Lillie  F.  Totten  was  void  as  against  the  judgment  creditors 
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of  the  firm,  the  execution  justified  the  sheriff  in  levying  upon  the 
property  and  retaining  possession  thereof.  It  is  settled  by  authority 
that  where  the  execution  is  against  one  member  of  a  firm  or  one  of 
several  tenants  in  common  for  liis  individual  debt,  the  sheriff  may 
levy  upon  and  take  possession  of  the  common  property.  {Phillips 
v.  Cook,  24  Wend.  389 ;  WaddeU  v.  Cook,  2  Hill,  47 ;  Walsh  v. 
Ada7ns,  3  Den.  125 ;  Fiero  v.  Betts,  2  Barb.  633.)  The  sheriff 
being  entitled  to  seize  the  property,  an  action  of  this  nature 
could  not  be  maintained,  for  one  tenant  in  common  cannot  sue  his 
cotenant  in  replevin.  {Hudson  v.  Swanj  83  N.  Y,  552.)  It  is 
urged  that  subsequently  the  sheriff  assumed  to  sell  the  entire  prop- 
erty, not  merely  the  interest  of  the  judgment  debtors  therein. 
This  would  constitute  a  conversion  as  against  the  tenant  in  common 
upon  whom  there  was  no  claim,  and  the  latter  might,  in  an  appro- 
priate action,  recover  the  value  of  his  interest.  We  cannot  see  how 
the  fact  has  any  bearing  on  this  action,  which  is  not  to  obtain  the 
value  of  the  chattels,  as  upon  a  conversion,  but  to  obtain  their 
actual  possession,  to  which  the  plaintiff  Henderson  was  not  entitled 
as  against  the  sheriff,  and  for  which  no  action  can  be  maintained  by 
one  cotenant  as  against  another.  The  plaintiff,  upon  or  before  a 
new  trial,  may  doubtless  obtain  leave  to  amend  his  complaint  and 
avoid  the  technical  objection  to  the  present  form  of  action. 

The  judgment  and  order  should  be  revei'sed  and    a  new  trial 
granted,  costs  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 


Kebecca    J.    Bennett,    Respondent,   v.    Catharine   M.   Vondeb 
Bosch,   Appellant,  Impleaded   with  Another. 

Action  of  ^ectment —  not  changed  into  an  equitable  one  by  a  demand  for  unnecessary 

equitable  relief. 

The  complaint  in  an  action  alleged  that  a  certain  deed  executed  to,  and  a  will 
made  in  favor  of,  one  of  the  defendants  were  void  because  the  grantor  and  tes- 
tatrix was  of  unsound  mind  at  the  time  of  their  execution,  and  was  induced  to 
execute  them  by  the  fraud  of  such  defendant,  and  demanded  that  the  plaintiff. 
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as  heir  at  law  of  the  grantor  and  testatrix,  recover  an  undivided  one-seventeenth 
part  of  the  premises,  with  damages  for  the  withholding  thereof. 

Heldy  that  the  action  was  one  at  law  and  was  maintainable  ; 

That  the  fact  that  the  plaintiff,  in  addition  to  the  above  relief,  asked  that  the 
conveyance  and  will  be  declared  invalid  and  of  no  effect,  and  that  the  same  be 
set  aside  and  canceled  of  record,  and  that  the  said  defendant  be  barred  from 
setting  up  or  asserting  her  pretended  title  to  the  land,  did  not  change  the 
character  of  the  action  or  indicate  an  intention  on  the  part  of  the  plaintiff  to 
sue  in  equity,  and  thus  waive  her  constitutional  right  to  a  trial  of  the  issues  in 
the  action  before  a  jury  in  a  common-law  action. 

Appeal  by  the  defendant,  Catliarine  M.  Vonder  Bosch,  from  an 
order  of  the  Supreme  Court,  made  at  tlie  Westchester  Special 
Term  and  entered  in  the  office  of  tlie  clerk  of  the  countv  of  West- 
Chester  on  the  22d  day  of  December,  1897,  granting  the  plaintiffs 
motion  to  strike  the  action  from  the  Special  Term  calendar. 

Theodore  11.  Silhnan,  for  the  appellant. 

Robert  L.  liedfield^  for  the  respondent. 
CULLEN,  J. : 

This  action  is  brought  to  recover  an  undivided  one-seventeenth 
part  of  certain  real  estate  in  Westchester  county.  The  complaint 
sets  forth  that  one  Frances  Lyons  was  seized  in  fee  and  possessed  of 
the  premises;  that  on  the  28th  day  of  January,  1897,  she  executed 
and  delivered  to  the  defendant  Yonder  Bosch  what  purported  to  be 
a  conveyance  of  the  same  ;  that  thereafter  the  said  Frances  Lyons 
made  and  executed  a  paper  purporting  to  be  her  last  will  and  testa- 
ment, whereby  she  devised  the  same  premises  to  said  defendant; 
that  on  the  8th  day  of  June,  1897,  the  said  Frances  Lyons  died 
intestate,  leaving  this  plaintiff  one  of  her  heirs  at  law  and  entitled  to 
one-seventeenth  of  her  real  estate ;  that  at  the  thne  of  the  execution 
of  the  said  deed  and  will  the  said  Frances  Lyons  was  of  unsound 
mind,  incompetent  to  make  a  deed  or  will,  and  that  the  same  were 
procured  by  the  fraud  of  the  defendant.  The  plaintiff  demands 
judgment  that  she  be  awarded  an  undivided  one-seventeenth  part  of 
the  premises,  with  damages  for  withholding  the  possession  from  her; 
that  the  pretended  conveyance  and  alleged  will  be  declared  invalid 
and  be  set  aside  and  canceled  of  record,  and  that  the  defendant 
Vonder  Bosch  be  barred  from  setting  up  title  under  the  same. 
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The  execution  and  validity  of  a  will,  so  far  as  it  purports  to 
devise  real  estate,  have  always  been  the  subject  of  legal  cognizance 
in  this  State,  and  can  be  tested  in  an  action  of  ejectment.     (Corley 
V.  McElmeel^  149  N.  Y.  228.)     The  deceased  is  alleged  to  have 
been  non  compos.     If  such  were  the  case  her  deed  was  void  in  law, 
though  it  might  be  upheld  in  equity  where  it  appeared  that  it  was 
taken  in  good  faith  for  a  valuable  consideration,  and  without  notice 
of  the  grantor's  incapacity.     (  Van  Deiiseii  v.  Sweety  51  N.  Y.  378  ; 
^W*  ^'-  ^7n^ri6*a;i  Tract  Society^  84  id.  330 ;  Goodyear  v.  Adams, 
5  N.  Y.  Supp.  275.)     It  is,  therefore,  plain  that  the  plaintiff  has  the 
constitutional  right  to  try  the  issues  in  this  controversy  before  a  jury 
in  an  action  at  law,  unless  she  has  waived  it  b}^  asking  in  her  demand 
for  judgment  that  the  pretended  conveyance  and  the  said  alleged  will 
be  declared  invalid  and  of  no  effect,  and  that  the  same  be  set  aside  and 
canceled  of  record,  and  that  the  defendant  Yonder  Bosch  be  barred 
from  setting  up  or  asserting  her  pretended  title.    We  think  this  should 
not  be  regarded  as  indicating  an  intention  by  the  plaintiff  to  appeal 
to  a  court  of  equity.     If  the  plaintiff  succeeds  in  her  action  the  deed 
and  will  necessarily  are  of  no  effect,  and  it  requires  no  judicial 
declaration  on  the  subject  further  than  the  judgment  awarding  the 
recovery  of  the  premises.    Nor  would  it  be  necessar}^  that  the  defend- 
ant should  be  enjoined  from  setting  up  her  title ;  judgment  in  this 
action  would  necessarily  conclude  her  claims  in  any  subsequent  liti- 
gation.    We  think  it  would  be  going  too  far  to  hold   that   this 
unnecessary  and  it  may  be  improper  claim  for  judgment  should 
operate  to  change  the  nature  and  character  of  the  plaintiff's  action. 
The  case  is  plainly  to  be  distinguished  from  that  of  Loomis  v. 
Decker  (4  App.  Div.  409). 

Tlie  order  appealed  from  should  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 

App.  Div.— Vol.  XXVI.        40 
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In  the  Matter  of  the  Petition  of  Thomas  F.  Gilroy,  Commissioner 
of  Public  Works  of  the  City  of  New  York,  under  and  in  Pursu- 
ance of  Chapter  490  of  the  Laws  of  1883  and  the  Laws  Amend- 
atory Thereof,  on  Behalf  of  The  Mayor,  Aldermen  and  Com- 
monalty OF  THE  City  of  New  York,  for  the  Appointment  of 
Commissioners  of  Appraisal  under  said  Acts. 

In  the  Matter  of  the  Claim  of  William  P.  Lyon  and  Jere  M. 
Lyon,  Copartners,  and  Composing  the  Business  Firm  of  Lyon 
Brothers  ;  William  P.  Lyon  and  Jere  M.  Lyon,  Copartners, 
Composing  the  Business  Firm  of  Lyon  Brothers,  Appellants ; 
The  Mayor,  Aldermen  and  Commonalty  of  the  City  of  New 
York,  Respondent. 

Eminent  domain  —  tlie  taking  of  land  used  for  business  purposes  —  the  general 
cTiaracter  of  Vie  business,  but  not  its  profits,  may  be  proved — the  owner  may  prove 
the  value  of  the  land  as  used  for  any  purpose. 

Where  a  plot  of  land,  having  a  store  thereon,  in  which  the  owners  have  carried  on 
business  as  merchants,  is  taken  in  condemnation  proceedings,  the  owners,  in  a 
proceeding  to  determine  its  value,  are  entitled  to  show  the  general  character  of 
the  business,  but  not  the  profits  which  they  had  reiilized  from  it ;  such  profits 
depend  largely  upon  judgment,  forethought,  business  skill,  the  use  of  capital 
and  the  condition  of  trade,  all  of  which  are  elements  foreign  to  the  value  or 
location  of  the  land  itself. 

It  seems,  that,  in  such  a  proceeding,  the  owner  is  entitled  to  show  the  value  of  the 
land  for  any  purpose  for  which  it  may  be  used,  even  though  he  may  have  put 
it  to  a  different  use. 

Appeal  by  William  P.  Lyon  and  Jere  M.  Lyon,  copartners,  com- 
posing tlie  business  firm  of  Lyon  Brothers,  from  so  much  of  an 
order  of  the  Supreme  Court,  made  at  the  Dutchess  County  Special 
Term,  bearing  date  the  18th  day  of  January,  1896,  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Westchester,  confirming  the 
report  of  commissioners  of  appraisal  appointed  in  condemnation 
proceedings,  as  affects  the  rights,  property  interests  and  business  of 
the  firm  of  Lyon  Brothers,  and  also  from  the  report  of  the  said 
commissioners. 

WilUain  P.  Flero^  for  tlie  appellants. 

H,  T,  Dyhtian^  for  the  respondent. 
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CULLEN,  J. : 

It  has  been  bo  often  Iield  that  an  award  of  commissioners  of 
appraisal  will  not  be  set  aside  as  inadequate,  unless  the  inadequacy 
is  so  palpable  as  to  shock  the  sense  of  justice,  that  it  is  unnecessary 
to  reiterate  the  rule  or  cite  authorities  for  its  support.  The 
present  case  is  not  of  that  character,  and  unless  the  commissioners 
erred  in  the  principle  on  which  they  made  their  determination, 
their  report  mast  stand. 

The  whole  premises  of  the  appellants  were  taken.  The  sole  ques- 
tion, therefore,  presented  to  the  commissioners  for  determination  was 
the  market  value  of  the  property.  The  premises  consisted  of  a 
plot  of  land  with  a  store  thereon,  where  for  many  years  the  appel- 
lants had  carried  on  business  as  merchants.  On  the  hearing  before 
the  commissioners  the  appellants  sought  to  prove  the  profits  they 
had  made  in  their  business  during  a  term  of  years.  This  testimony 
was  rejected :  we  think  properly.  It  is  doubtless  competent  for  the 
landowner  to  prove  the  value  of  the  land  taken  from  him  for  any 
purpose  for  which  it  may  properly  be  used,  and  he  is  entitled  to 
that  value,  even  though  he  may  put  the  property  to  a  different  use. 
It  was  of  course  competent  to  show  that  the  property  was  used  for 
business  purposes  and  was  suitable  for  such  purposes,  for  as  a  rule 
business  property  demands  a  higher  price  than  property  used  merely 
for  the  purpose  of  residence.  It  was  also  competent  to  show  the 
general  character  of  the  business,  for  property  desirable  or  available 
for  business  of  a  certain  character  commands  higher  prices  than 
property  only  suitable  for  business  of  another  character,  but  the 
profits  the  occupants  had  realized  from  the  business  carried  on  upon 
the  property  does  not  tend  to  show  the  value  of  the  property  itself. 
In  Newton  v.  Ai^nstrang  (19  N.  Y.  Supp.  573)  it  was  held  that 
evidence  of  the  profits  derived  from  carrying  on  a  mill  was  not  com- 
petent evidence  of  value  in  a  proceeding  to  acquire  the  mill  prop- 
erty. It  was  there  said  :  "  The  testimony  did  not  properly  tend  to 
prove  the  value  of  the  mill.  The  size  and  capacity  of  the  mill,  and 
the  extent  of  the  water,  of  course,  were  relevant.  But  an  inquiry 
into  the  owner's  business  involved  other  elements :  The  owner's 
business  skill,  the  price  of  labor,  the  absence  or  presence  of  compe- 
tition —  which  did  not  affect  the  value  of  the  property."  This  is 
true  in  a  greater  degree  in  the  case  now  before  us,  as  the  only  use 
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of  the  property  was  as  a  place  in  which  to  do  business.  The  same 
rule  was  held  in  Edmands  v.  Boston  (108  Jkf ass.  535) ;  CcHib  v.  Boston 
(109  id.  438)  ;.  Pittshurgh  <&  Lake  Erie  E.  B.  Co.  v.  Bchinson  (95 
Penn.  St.  426).  •  Even  in  the  case  of  personal  injuries  occasioned 
by  the  tortious  act  of  another,  it  has  been  held  that  proof  of 
the  past  profits  of  a  commercial  business  in  which  the  plaintiff 
was  engaged  and  from  the  prosecution  of  which  he  had  been 
debarred  by  the  injury,  was  not  competent  on  the  question  of 
damages.  {Masterton  v.  Village  of  Mt  Vernon^  58  N.  Y.  391.)  A 
fortiori  should  this  be  the  rule  in  condemnation  proceedings. 
There  is  no  reason  to  believe  that  the  appellants  may  not  carry  on 
their  business  as  successfully  at  some  other  location  as  upon  the 
property  which  has  been  taken  from  them.  But  however  that  may 
be,  the  testimony  involves  a  consideration  of  too  many  elements 
foreign  to  the  inquiry  before  tlie  commissioners  to  be  proper  evi- 
dence. The  profits  of  the  business  would  naturally  depend  far 
more  largely  upon  the  judgment,  forethought  and  business  skill  of 
the  appellants,  the  use  of  their  capital  and  the  condition  of  trade, 
than  upon  the  value  or  location  of  the  particular  property  upon 
which  the  business  was  conducted. 

The  order  and  report  appealed  from  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements. 

All  concurred. 

Order  and  report  affirmed,  with  ten  dollars  costs  and  disbursements. 


The  People  of  the  State  of  New  York  ex  rel.  William  P.  Lyon 
and  Jere  M.  Lyon,  Appellants,  v.  Joseph  W.  IIalsted  and 
Others,  Assessors  of  the  Town  of  Bedford,  Respondents. 

Assesstnent  for  tajtation — an  awards  made  in  condemnation  proceedings^  tinder 
chapter  490  of  1883,  refused  by  openers  as  inadequate  and  deposited  in  a  trust 
company  to  their  credit. 

The  owners  of  lands,  taken  by  the  city  of  New  Y'ork  in  condemnation  proceed- 
ings instituted  under  cliapter  490  of  the  Laws  of  1883,  by  section  10  of  which 
the  title  vested  in  the  city  upon  the  filing  of  the  oath  of  the  commissioners  of 
appraisiil,  refused  to  accept  an  award  of  §10,000,  upon  the  ground  of  its 
inadequacy,  and  the  money  was  deposited  in  a  trust  company  to  the  credit  of 
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the  owners,  who  took  an  appeal  to  the  Appellate  Division  from  the  order  con- 
firming the  report  of  the  commissioners. 
Hdd,  that  the  town  assessors  were  justified,  under  subdivision  4  of  section  2  of 
the  Tax  Law  (Laws  of  1896,  chap.  908),  in  assessing  the  owners  upon  the 
$10,000  so  deposited. 

Appeal  by  the  relators,  William  P.  Lyon  and  another,  from  an 
order  of  the  Supreme  Conrt,  made  at  the  Westchester  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Westchester 
on  the  22d  day  of  November,  1897,  dismissing  a  writ  of  certiorari 
issued  to  review  the  proceedings  of  the  respondents,  the  board  of 
assessors  of  the  town  of  Bedford,  Westchester  county,  N.  Y. 

William  P,  Fiero^  for  the  appellants. 

Charles  Haines^  for  the  respondents. 

CULLEN,  J. : 

This  is  a  certiorari  to  review  an  assessment  of  the  personal  prop- 
erty of  the  relators  for  the  purpose  of  taxation.  The  relators  owned 
certain  real  estate  in  the  county  of  Westchester,  which  was  acquired 
by  the  city  of  New  York  under  the  provisions  of  chapter  490  of  the 
Laws  of  1883,  for  the  purpose  of  supplying  an  increased  supply  of 
pure  and  wholesome  water  to  that  city.  In  1896  commissioners  of 
appraisal  made  an  award  to  the  relators  of  $10,000  for  the  land  so 
taken  from  them.  Tiie  report  and  award  were  continued.  From 
that  order  the  relators  have  taken  an  appeal,  which  is  still  pending,, 
claiming  that  the  amount  of  the  award  was  insufficient.  (See  (jmie^ 
314.)  Upon  the  confirmation  of  the  report  the  relators  declined  to 
accept  the  award,  which  amount  was  deposited  in  a  trust  company 
to  the  relators'  credit.  The  assessors  in  their  assessment  have 
charged  the  relators  with  the  ownership  of  this  sum  of  $10,000, 
and  to  review  the  propriety  of  such  action  this  proceeding  was 
taken. 

I  think  the  action  of  the  assessors  was  clearly  riglit.  Ey  section 
10  of  the  statute  already  cited,  the  title  to  the  lands  sought  to  be 
acquired  vested  in  the  city  of  New  York  upon  the  filing  of  the  oath 
of  the  commissioners  of  appraisal.  Therefore,  long  anterior  even 
to  the  time  when  the  award  was  made  the  relators  had  been  divested 
of  their  real  estate,  and  acquired  in  lieu  thereof  a  claim  for  damages 
against  the  city  of  New  York.     By  subdivision  4,  section  2  of  the 
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Tax  Law  of  1896  (Chap.  908),  personal  estate  and  personal  property 
are  defined  to  include  '*  chattels,  money,  things  in  action^  debts  due 
from  solvent  debtors,  whether  on  account,  contract,  note,  bond  or 
mortgage,  debts  and  obligations  for  the  payment  of  money  due  or 
owing  to  persons  residing  within  this  State,  however  secured,  or 
wherever  such  securities  shall  be  held,"  etc.  There  can  be  no  ques- 
tion that  the  right  of  the  relators  to  compensation  for  the  lands  of 
which  they  had  been  deprived  was  a  thing  in  action.  A  chose  in 
action  is  a  personal  right,  not  reduced  to  possession,  but  recoverable 
by  suit  at  law.  (2  Kent's  Cora.  351 ;  1  Burrill's  Law  Diet.  288.) 
"  The  term  '  chose  in  action '  is  one  of  comprehensive  import.  It 
includes  the  infinite  variety  of  contracts,  covenants  and  proraiees 
which  confer  on  one  party  a  right  to  recover  a  personal  chattel  or 
a  sum  of  money  from  another  by  action."  {SJieldan  v.  Sill^  8  How. 
[U.  S.]  449.)  "  The  statute,  by  '  choses  in  action,'  refers  to  a  particu- 
lar species  of  property  recognized  by  the  law,  and  which,  upon  the 
death  of  the  owner,  would  be  inventoried  as  such  by  his  legal  repre- 
sentatives." {Dy^y  Dock  Bank  v.  American  Life  In%.  cj&  Trust  O?., 
8  N.  Y.  356.)  Certainly,  upon  the  death  of  the  relators  before 
receiving  compensation,  their  rights  would  pass  to  their  personal 
representatives  as  part  of  their  personal  estates.  Therefore,  we  are 
of  opinion  that  even  before  the  award  was  made  there  was  a  prop- 
erty right  which  under  our  laws  is  subject  to  taxation.  It  is  probable 
that  until  the  award  was  made  the  amount  of  the  claim  and  its  value 
was  too  uncertain  to  justify  the  assessors  in  listing  it.  But  the 
commissioners  have  awarded  the  relators  the  sum  of  $10,000 ;  the 
city  has  acquiesced  in  that  award,  and  the  relators  alone  have 
appealed  from  it  on  the  ground  that  it  is  inadequate.  We  think 
this  justified  the  assessors  in  determining  that  the  right  of  the  rela- 
tors to  compensation  was  of  the  value  of  at  least  $10,000. 

There  is  nothing  in  the  case  of  The  People  ex  rel,  Osgood  v. 
Commissioners  (99  N.  Y.  154)  in  conflict  with  these  views.  There 
it  was  held  that  the  executors  were  not  entitled  to  deduct,  for  the 
purpose  of  taxation,  from  the  estate  held  by  them  the  amount  of 
claims  against  the  estate  which  were  disputed  and  contested.  In 
that  case  the  nature  of  those  claims  was  not  shown  before  the  com- 
missioners of  assessments,  who  had  no  other  means  of  determining 
their  validity  than  the  allegations  of  the  executors  that  they  were 
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invalid.  It  was  held  that  the  burden  of  proof  was  upon  the  execu- 
tors to  show  that  the  assessment  was  erroneous,  and  that  on  failure 
to  prove  that  the  claims  made  against  them  could  be  successfully 
maintained  they  were  not  entitled  to  deduct  their  amounts.  In  the 
case  before  us  the  claim  of  the  relators  against  the  city  of  New 
York  is  indisputable  and  is  in  controversy,  not  as  to  its  existence, 
but  only  as  to  its  amount.  As  already  stated,  the  legal  proceedings 
thus  far  have  at  least  established  ihepriinafade  value  of  the  claim. 
The  order  appealed  from  should  be  aflSrmed,  with  ten  dollars 
ooBts  and  disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Emmanuel  6.  Bullard,  as  Surviving  Administrator  of  Jere- 
miah CoRNWELL,  Deceased,  with  the  Will  Annexed,  Plaintiff,  v. 
Henry  G.  Bicknell,  Defendant. 

Specific  performance  not  decreed  tohere  the  land  is  held  adversely  to  the  vendor — 
deed  by  an  executor  under  a  power  of  sale  of  land  held  adversely. 

A  vendee  cannot  be  compelled  to  specifically  perform  a  contract  for  the  purchase 
of  land  where,  at  the  time  fixed  for  performance,  it  is  in  the  actual  possession 
and  occupation  of  persons  claiming  title  and  possession  adversely  to  the  vendor 
and  those  under  lifhom  he  claims. 

(^vuire,  whether  the  provisions  of  the  Real  Property  Law  (Laws  of  1896,  chap.  547, 
§  22o)  making  a  grant  of  real  property  absolutely  void,  if  the  property  be  at  the 
time  "in  the  actual  possession  of  a  person  claiming  under  a  title  adverse  to  that 
of  the  grantor,'*  is  applicable  to  a  conveyance  by  an  executor  acting  under  a 
power  of  sale  given  by  his  testator's  will. 

SrBMissioN  of  a  controversy,  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

E.  F,  BuUard^  for  the  plaintiff. 

Wm.  Dottglas  Moore^  for  the  defendant. 

WiLLARD  BaRTLETT,  J.  : 

The  plaintiff  is  the  surviving  administrator  with  the  will  annexed 
of  Jeremiah  Comwell,  deceased.  Some  of  the  provisions  of  that 
will  were  under  consideration  by  this  court  in  the  case  of  Clifford 
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V.  Morrell  (22  App.  Div.  470).  By  virtue  of  the  power  of  sale 
then  upheld,  the  plaintiff,  on  or  about  December  3,  1897,  made  a 
contract  as  such  administrator  to  sell  and  convey  to  the  defendant, 
and  the  defendant  agreed  to  purchase  upon  receiving  a  valid  con- 
veyance thereof,  an  undivided  ninth  part  of  two  certain  lots  of  laud 
at  Far  Kockaway,  in  the  town  of  Hempstead  and  county  of  Queens, 
of  which  undivided  ninth  the  said  Jeremiali  Cornwell  is  alleged  to 
have  been  the  owner  in  fee  at  the  time  of  his  death. 

It  appears,  however,  that  the  whole  of  said  two  lots  are  in  the 
adverse  possession  of  the  grantees  of  Jeflferson  M.  Levy,  who  about 
the  year  1887  made  improvements  thereon  and  ousted  the  heirs  and 
devisees  from  the  possession  thereof,  and  have  ever  since  been  in 
the  actual  occupation  of  the  same,  claiming  title  thereto  in  hostility 
to  the  said  devisees  of  Jeremiah  Cornwell  and  to  the  descendants  of 
such  devisees  and  to  the  plaintiff. 

The  purpose  of  this  action  by  the  vendor  is  to  enforce  against  the 
vendee  the  specific  performance  of  his  contract  to  purchase  the 
undivided  ninth  of  the  said  lots. 

By  section  225  of  the  Real  Property  Law  (Laws  of  1896,  chap. 
547),  re-enacting  the  similar  provision  of  the  Revised  Statutes  (1  R. 
S.  739,  §  147),  a  gmnt  of  real  property  is  declared  to  be  absolutely 
void,  "  if  at  the  time  of  the  delivery  thereof  such  property  is  in  the 
actual  possession  of  a  person  claiming  under  a  title  advei'se  to  that 
of  the  grantor,"  and  the  entire  argument  of  the  learaed  counsel  for 
the  plaintiff  is  devoted  to  the  proposition  that  this  statutory  provis- 
ion does  not  apply  to  a  sale  by  an  executor  (or  an  administrator  with 
the  will  annexed)  under  a  power  contained  in  a  will. 

The  question  is  an  interesting  one,  but  it  cannot  properly  be  deter- 
mined in  this  case,  for  the  reason  that  the  record  presents  an 
insuperable  objection  to  the  rendition  of  the  judgment  demanded 
by  the  plaintiff,  even  if  we  should  agree  with  him  as  to  the  non- 
application  of  the  section. 

We  are  of  the  opinion  that  the  vendee  cannot  be  compelled  in 
equity  to  perform  a  contract  for  the  purchase  of  land,  wliere,  at  the 
time  fixed  for  the  performance  of  the  contmct,  such  land  is  actually 
possessed  and  occupied  by  parties  claiming  title  and  the  right  of  pos- 
session adversely  to  the  vendor,  and  those  from  whom  the  vendor's 
claim  of  title  is  derived. 
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Mr.  Justice  Fry,  in  liis  well-known  treatise  on  Specific  Perform- 
ance, declares  that  the  court  will  never  compel  a  purchaser  to  take 
a  title  where  the  purchase  would  expose  him  to  the  hazard  of  liti- 
gation, or,  as  is  often  said,  the  court  will  not  compel  him  to 
buy  a  lawsuit.  (§  580,  m.  p.  256  [Law  Library,  6th  series,  vol. 
27].)  It  necessarily  follows  that  the  court  will  not  oblige  him 
to  incur  the  certainty  of  litigation,  as  would  be  the  case  here. 
A  contract  to  sell  and  convey  cannot  be  fulfilled  by  the  con- 
veyance of  a  mere  right  to  bring  ejectment  for  the  recovery 
of  the  land.  {King  v.  Knapp^  59  N.  Y.  462.)  In  Shriver  v. 
Shriver  (86  N.  Y.  575,  584)  the  Court  of  Appeals  approves  the 
rule  laid  down  in  Price  v.  Strange  (6  Madd.  159),  that  a  purchaser 
is  not  to  take  a  property  which  he  can  acquire  in  possession  only  by 
litigation  and  judicial  decision.  "  Which  is  equal  to  saying,"  remarks 
FoLGER,  Ch.  J.,  "  nor  one  the  possession  of  which  he  must  thus 
defend."  To  the  same  effect  is  Vought  v.  Williaina  (120  N.  Y. 
253)  where  Brown,  J.,  says  that  a  purchaser  is  not  to  be  compelled 
to  take  property,  the  possession  of  which  he  may  be  compelled  to 
defend  by  litigation.  And,  finally,  we  have  a  case  directly  in  point 
in  Kopp  V.  Kopp  (48  Hun,  532),  where  the  General  Term  of  tlie 
first  department  reversed  an  order  compelling  a  purchaser  at  a  par- 
tition sale  to  complete  his  purchase.  Ilis  objection  was  that  the 
premises  were  in  the  possession  of  a  tenant,  not  a  party  to  the 
action,  who  was  in  occupation  of  the  property  under  a  five  years' 
lease.  This  objection  was  held  to  be  fatal  to  the  right  of  the  court 
to  compel  the  purchaser  to  complete.  "  The  purchaser  is  not  bound 
to  take  the  title,"  said  Van  Brunt,  P.  J.,  "  unless  he  can  be  put  into 
posession  under  the  decree  of  sale."  So,  here,  we  think,  the  ven- 
dee is  not  bound  to  take  the  title  unless  the  vendor  can  put  him 
peaceably  into  undisturbed  possession,  which  confessedly  he  can- 
not do. 

For  these  reasons  the  defendant  is  entitled  to  judgment  in  his 
favor  upon  the  agreed  statement  of  facts. 

All  concurred. 

Judgment  for  the  defendant  upon  agreed  statement  of  facts. 
App.  Div.— Vol.  XXVI.        41 
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Feedeeick  Klinker,  Respondent,  v.  The  Third  Avenue  Railroad 

Company,  Appellant. 

Tnal  —  improper  comments  of  tJie  court  in  the  presence  of  the  jury  —  cured  by  the 
charge — mode  of  renewing  sucJi  cofnments  —  record  relative  to  the  dsnicU  of  a 
motion  for  an  a>djournment, 

A  statement  by  the  court,  made  on  the  defendant's  application  for  an  adjournment 
of  the  trial  of  an  action  because  of  the  absence  of  four  witnesses,  that  the  coun- 
sel for  the  defendant  was  "simply  trying  to  fool,  to  hoodwink  the  jury,  that  is 
all,"  is  cured,  where  the  court,  in  its  charge,  subsequently  directs  the  jury  to 
disregard  the  whole  matter,  including  its  remark  "  that  it  was  mere  hoodwink- 
ing a  jury  to  allude  to  absent  witnesses." 

Where,  in  the  course  of  a  trial,  it  is  evident  that  the  counsel  for  the  defendant  is 
trying  to  make  up  a  record  which  will  show  that  his  application  for  an  adjourn- 
ment has  been  improperly  denied,  the  court  may  properly  direct  that  the  sten- 
ographer note  on  the  record  that  an  inquest  has  once  been  taken  in  the  action, 

Semble,  that  since  the  amendments  to  section  88  of  the  Code  of  Civil  Procedure, 
requiring  the  stenographer  to  note  remarks  and  comments  of  the  judge  during 
the  trial,  the  method  of  reviewing  improper  utterances  of  the  trial  court  in  the 
presence  of  the  jury  is  by  exception. 

Appeal  by  the  defendant,  The  Third  Avenue  Railroad  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Queens  on  the 
12th  day  of  June,  1897,  upon  the  verdict  of  a  jury,  reduced  by 
3tipulation  from  $3,500  to  $1,800  under  an  order  of  the  Trial  Term 
entered  in  said  clerk's  office  on  the  10th  day  of  June,  1897,  permit- 
ting the  reduction  of  the  verdict,  and  also  from  so  much  of  Baid 
order  as  allows  the  plaintiff  to  recover  $1,800. 

Nathan  Ottinger^  for  the  appellant. 

G.  Washhoirnie  SmitK  for  the  respondent. 

WiLLARD  BaRTLETT,  J.  : 

This  action  was  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  in  consequence  of  a  collision  between  a 
wagon  which  he  was  driving  and  one  of  the  defendant's  cable  cars 
in  the  city  of  New  York.  The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  in  the  sum  of  $3,500.  There  was  the  usual  motion  for 
a  new  trial  on  the  minutes,  and  the  learned  trial  judge  made  a  con* 
ditional  order  granting  such  motion,  unless  the  plaintiff  should  con- 
sent to  reduce  the  verdict  to  $1,8U0  and  enter  judgment  thereon 
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accordingly.  The  plaintiff  accepted  this  condition  and  the  judgment 
now  conies  before  us  for  review,  and,  therefore,  represents  an  award 
of  $1,800,  together  with  the  costs  of  the  action. 

There  was  sufficient  evidence  of  negligence  on  the  part  of  the 
defendant  to  justify  and  require  a  submission  of  the  issues  of  fact  to 
the  jury,  and  the  only  question  which  calls  for  further  consideration 
on  this  appeal  arises  out  of  certain  remarks  made  by  the  learned 
judge  who  presided  at  the  trial,  just  before  tlie  case  was  summed  up 
by  counsel. 

The  last  witness  called  in  behalf  of  the  defendant  was  the  claim 
agent  of  the  Third  Avenue  Railroad  Company,  who  testified  tliat  he 
had  with  him  the  original  report  of  tlie  case  —  presumably  meaning 
a  report  of  tlie  circumstances  of  the  accident  made  to  the  officers  of 
the  road  —  and  that  he  had  a  statement  therein  of  four  witnesses  to 
the  accident,  who  were  not  then  present  in  court,  because  he  had 
not  had  an  opportunity  to  get  them  there.  When  asked  why  not, 
he  answered :  "  Because  I  was  ready,  and  prepared  four  cases  in 
New  York  county  for  to-day."  Thereupon  the  following  colloquy 
occurred  between  court  and  counsel :  "  Defendant's  counsel. —  Now, 
I  make  my  motion  to  have  this  case  adjourned  until  to-morrow. 
The  Court. —  This  is  simply  trying  to  fool,  to  hoodwink  the  jury, 
that  is  all.  This  case  was  on  yesterday,  and  should  have  been  tried. 
I  indulged  the  defendant  and  let  the  case  go  over  until  to-day. 
This  morning  they  were  not  ready,  and  I  insisted  it  should  be  tried. 
Defendant's  counsel. —  I  except  to  your  honor's  remarks.  Plaintiffs 
counsel. —  Let  it  be  further  stated  on  the  record  we  had  to  once 
take  an  inquest  before  in  this  case.  The  Court. —  Yes.  Defend- 
ant's counsel. —  I  except  to  that  statement." 

Cases  sometimes  unfortunately  arise  where  the  judge  presiding  at 
a  jury  trial  utters,  in  the  presence  of  the  jury,  remarks  injuriously 
reflecting  upon  the  conduct  of  the  parties  or  their  counsel  which  are 
so  unjustifiable,  in  view  of  the  circumstances  developed  by  the  evi- 
dence or  the  proceedings  upon  the  trial,  that  the  utterance  of  such 
remarks  is  deemed  legal  error  affording  ground  for  a  reversal,  unless 
it  clearly  appears  that  such  error  was  harmless.  {Cronkhite  v. 
Diclrerson,  51  Mich.  177;  Wheeler  v.  Wallace,  53  id.  355,  per 
CooLEY,  Ch.  J. ;  McDxiff  v.  Detroit  Evening  Journal  Co.^  84  id. 
1 ;  Furhma/n  v.  Mayor ^  eic.j  of  Iluntsville,  54  Ala.  263.) 
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It  is  settled  in  this  State  that  a  verdict  may  be  set  aside  on  account 
of  the  persistence  of  counsel  for  the  successful  party  in  improperly 
commenting  upon  irrelevant  matters  outside  the  case,  where  it  can 
be  seen  that  the  jury  were  probably  influenced  by  the  presentation 
of  considerations  in  this  manner  which  ought  not  to  have  affected 
their  verdict.  (  WiUiams  v.  i?.  E.  R.  li,  Co,,  126  N.  Y.  96 ;  Ealn 
pern  v.  Nassau  Electric  B.  li.  Co,^  16  App.  Div.  90.)  It  is  evi- 
dent that  a  similar  rule  must  prevail  where  the  probability  is  that 
the  verdict  is  due  to  improper  comments  by  the  trial  judge.  {^Daly  v. 
Byrne,  77  K.  Y.  182,  191.)  In  the  case  cited,  as  in  the  case  at  bar, 
an  exception  had  been  taken  to  what  the  court  said  as  to  the  need  of 
delaying  the  trial  in  order  to  send  for  certain  witnesses.  The  Court 
of  Appeals  thought  that  the  remarks  there  in  question  did  not  afford 
a  reason  for  interference  by  an  appellate  tribunal,  but  observed : 
"  We  will  not  say  that  a  court  might  not  go  so  far,  in  the  utterance 
of  matter  applicable  to  the  case,  and  be  so  gross  in  comment  adverse 
to  a  party,  as  that  a  court  of  review  would  not  be  called  upon  to 
interfere  with  the  result,  on  the  ground  that  the  verdict  had  been 
improperly  influenced."  The  opinion  adds  that,  in  that  case,  the 
mode  of  review  would  not  be  by  exception,  but  we  think  the  rule 
in  this  respect  has  been  changed  by  the  amendments  to  section  83 
of  the  Code  of  Civil  Procedure,  which  now  provides  that  the  steno- 
grapher at  a  jury  trial  shall  fully  note  each  and  every  ruling,  decision, 
remark  or  comment  of  the  judge  during  the  trial,  when  requested 
to  do  so  by  either  party,  "  together  with  each  and  every  exception 
taken  to  any  such  ruling,  decision,  remark  or  comment^^  by  or  on 
behalf  of  any  party  to  the  action. 

The  imputation  put  upon  defendant's  counsel  by  the  learned  trial 
judge,  when  he  denounced  him  as  simply  trying  to  fool  and  hood- 
wink the  jury  by  his  motion  for  an  adjournment,  was  wholly  without 
justification,  from  anytliing  which  appears  in  the  record  before  us. 
Any  lawyer  familiar  with  jury  trials  appreciates  the  extent  to  which 
the  demeanor,  manner  and  language  of  the  presiding  judge  are 
observed  by  jurors,  with  reference  to  their  own  guidance  in  coming 
to  a  just  and  proper  conclusion  upon  the  facts,  and  it  can  hardly  be 
doubted  that  such  an  expression  of  opinion,  characterizing  the 
motives  of  counsel  as  designed  to  mislead  the  jury  in  this  very  case, 
would  have  influenced  them  adversely,  both  to  the  lawyer  and  his 
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client,  unless  the  objectionable  remarks  had  been  withdrawn  from 
their  consideration  before  the  jury  retired  to  deliberate  upon  their 
verdict. 

It  is  plain,  however,  that  the  learned  judge  realized  the  mistake 
which  he  had  made,  and  frankly  and  fairly  endeavored  to  correct  it 
at  the  conclusion  of  the  charge.  The  court  instructed  the  jury,  in 
accordance  v^ith  a  request  of  defendant's  counsel,  that  the  verdict 
must  be  in  favor  of  the  defendant  if  the  collision  was  the  result  of 
mere  accident,  and  then  proceeded  to  say :  "  With  regard  to  the 
proof  about  other  evidence  lacking,  we  have  tried  the  case  on  the 
testimony  that  is  here  alone,  and  whatever  has  been  said  in  regard 
to  the  matter  by  counsel  on  either  side,  or  by  myself,  is  withdrawn 
entirely  from  your  consideration,  including  the  remark  that  it  was 
mere  hoodwinking  a  jury  to  allude  to  absent  witnesses.  That  does 
not  decide  this  case ;  you  decide  it  upon  the  evidence  in  the  case, 
without  regard  to  what  I  think  about  it,  or  counsel,  or  any  one  else." 

We  are  of  the  opinion  that  this  statement  operated  to  remedy  the 
evil  occasioned  by  the  objectionable  remark  of  the  judge.  It  has 
repeatedly  been  held  that  the  vice  of  receiving  inadmissible  evidence 
may  be  cured  by  the  action  of  the  trial  judge  in  subsequently  strik- 
ing it  out  and  directing  the  jury  to  disregard  it.  {Chesehrough  v. 
Conover,  140  N.  Y.  382,  389.)  We  do  not  see  why  the  same  cura- 
tive effect  may  not  be  assigned  to  similar  efforts  to  do  away  with  the 
damage  caused  by  unfortunate  judicial  comments. 

There  was  no  error  in  the  dii-ection  of  the  court  that  it  should  be 
stated  on  the  record  that  an  inquest  had  been  taken  once  before  in 
this  case.  This  fact,  it  is  true,  had  no  bearing  upon  the  issues  on 
trial  before  the  jury,  but  the  defendant's  counsel  was  evidently 
trying  to  make  up  a  record  to  show  that  his  application  for  an 
adjournment  ought  to  have  been  granted ;  and,  under  the  circum- 
stances, it  was  quite  proper  for  the  court  to  take  cognizance  of  the 
fact  that  there  had  been  an  inquest,  after  which  the  defendant's 
default  had  been  opened,  and  quite  proper,  also,  that  the  stenog- 
rapher should  note  this  fact  as  bearing  upon  the  proper  disposition 
of  the  motion  for  a  postponement. 

The  judgment  should  be  affirmed. 

Judgment  and  order  unanimously  affirmed,  with  costs. 
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In  the  Matter  of  the  Application  a,nd  Petition  of  Michael  T.  Dalt, 
as  Commissioner  of  Public  Works  of  the  City  of  New  York,  for 
and  on  Behalf  of  The  Mayor,  Aldermen  and  Commonalty  of 
THE  City  of  New  York,  under  Chapter  189  of  the  Laws  of  1893, 
to  Acquire  Certain  Keal  Estate  for  the  Purpose  of  Providing  for 
the  Sanitary  Protection  of  the  Sources  of  the  Water  Supply  of 
the  City  of  New  York. 

Mt.  Kisco,  Westchester  County,  Parcel  No.  29. 

William  I.  Halstead,  Appellant;   The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Respondent. 

Qmdemnation  commimaners  may  form  an  opinion,  of  value  from  a  personal  inspec-' 
Hon  —  variance  from  the  values  sworn  to. 

Commissioners  appointed  in  condemnation  proceedings  may  properly  be  influ- 
enced in  their  appraisal  by  tiie  conclusions  which  they  have  reached  from  their 
personal  inspection  and  examination  of  the  premises  to  be  taken. 

An  awai-d  of  |2,669.29,  which  was  |867.36  less  than  the  highest  valuation  and 
|72  less  than  the  lowest  valuation  given  by  witnesses  called  by  the  munici- 
pality seeking  to  acquire  the  land,  it  was  considered,  on  an  appeal  therefrom  hy 
the  owner  of  the  land  taken,  should  not  be  set  aside. 

Appeal  by  William  L  Halstead  from  the  appraisal  and  report  of 
commissioners  appointed  in  this  proceeding,  filed  in  the  office  of  the 
clerk  of  the  county  of  Westchester  on  the  Slst  day  of  July,  1895^ 
and  also  from  an  order  made  at  the  Orange  Special  Term  and 
entered  in  the  office  of  tlie  clerk  of  the  county  of  Westchester  oa 
the  7th  day  of  October,  1895,  confirming  said  report. 

A,  J,  Adams^  for  tlie  appellant. 

IL  T,  Dykman^  for  the  respondent,  petitioner. 

WiLLARD  BaRTLETT,  J.  \ 

The  land  taken  from  the  appellant  in  this  proceeding  is  a  lot 
about  126  feet  wide  and  200  feet  deep  on  Moger  avenue,  in  the 
village  of  Mount  Kisco,  in  the  county  of  Westchester.  The  only 
building  upon  the  premises  was  a  barn.  The  amount  awarded  by 
the  commissioners  for  the  entire  property,  comprising  the  land  and. 
this  building,  was  $2,669.29. 


Digitized  by  VjOOQIC 


PEOPLE  EX  REL.  COCHEU  v.  DETTMER.         327 
App.  Div.]  Second  Department,  February  Term,  1898. 

The  only  ground  on  wliich  this  award  is  attacked  is  its  alleged 
inadequacy.  It  appears  to  be  $367.36  less  than  the  highest  valuation 
given  by  the  witnesses  called  in  behalf  of  the  city  of  New  York, 
and  $72  less  than  the  lowest  valuation  given  by  such  witnesses. 
We  do  not  think  that  the  difEerence  in  either  case  is  sufficient  to 
justify  us  in  setting  aside  tlie  report  of  the  commissioners.  The 
rule  is  too  well  settled  to  require  the  citation  of  authority  to  support 
it,  that  these  officers  have  the  right  to  be  influenced,  in  the  appraisal 
which  they  make,  by  their  own  inspection  and  examination  of  the 
property  to  be  taken ;  and  there  is  nothing  to  show  that  the  result 
reached  in  this  case  was  not  due  to  a  proper  exercise  of  their 
functions  in  this  respect. 

Our  attention  is  also  called  to  the  award  made  by  the  same  com- 
missioners for  parcel  No.  27  at  Mount  Kisco,  which  is  said  to  be 
property  near  this,  where  the  award  was  four  times  the  amount 
which  they  allowed  per  front  foot  for  the  parcel  in  controversy 
here.  Such  proof  as  the  record  contains,  however,  as  to  the  com- 
parative character  of  the  two  pieces  of  land,  indicates  that  the  higher 
valuation  placed  upon  parcel  No.  27  was  warranted  by  the  presence 
thereon  of  a  railroad  switch  and  by  the  somewhat  superior  situation 
of  the  lot ;  so  that  it  is  impossible  for  us  to  assert  that  the  difference 
shows  the  present  award  to  be  inadequate. 

The  order  appealed  from  must  be  affirmed. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


The  People  of  the  State  of  New  York  ex  rel.  Fred  C.  Cocheu, 
Appellant,  v,  Jacob  G.  DErrMER  as  Park  Commissioner  of  the 
City  of  Brooklyn,  Kespondent. 

Brooklyn  —  its  park  commissioner  Juts  no  power  to  maintain  an  action  to  pretent  the 
maintenance  of  a  steam  railroad  on  Fort  Hamilton  parkway  —  remedy  where  a 
railroad  is  operated  in  defiance  of  law. 

The  park  commissioner  of  the  city  of  Brooklyn  has  no  authority,  under  chapter 
665  of  the  Laws  of  1893,  placing  under  his  exclusive  charge  and  management 
Fort  Hamilton  parkway,  now  in  the  city  of  Brooklyn,  but  formerly  in  the  town 
of  New  Utrecht,  to  take  proceedings  to  prevent  the  further  maintenance  and 
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operation  over  the  parkway,  at  grade,  of  a  steam  railroad  which  has  been  oper- 
ated in  the  same  manner  upon  such  parkway  for  many  years,  in  alleged  Tiola- 
tion  of  chapter  600  of  1871,  as  amended  by  chapter  551  of  1875,  as  the  statute 
in  question  gives  him  no  express  or  implied  authority  in  the  matter,  nor  does  it 
transfer  to  him  the  right  conferred  on  town  highway  commissioners  by  section  15 
of  the  Highway  Law  (Laws  of  1890,  chap.  568)  to  enforce  the  performance  of  any 
duty  enjoined  upon  any  person  or  corporation  in  respect  to  any  town  highway. 
Bemble,  that  if  the  railroad  corporation  is  occupying  and  obstructing  the  parkway 
in  defiance  of  the  law,  the  remedy  is  by  indictment  for  maintaining  a  public 
nuisance,  or  by  an  action  in  equity,  by  the  Attorney-General,  to  restrain  the 
continuance  of  the  nuisance  and  abate  it,  or  by  an  action  by  an  individual,  who 
has  sustained  a  special  or  peculiar  injury  from  the  obstruction,  in  his  own 
name,  for  an  injunction. 

Appeal  by  the  relator,  Fred  C.  Coelieu,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kin^  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  Ist 
day  of  December,  1897,  denying  liis  motion  for  a  peremptory  writ 
of  mandamus  requiring  the  respondent  to  take  such  proceedings  as 
would  result  in  preventing  the  Sea  Beach  Railroad  Company  from 
maintaining  its  steam  railroad  on  the  same  grade  as  the  Fort 
Hamilton  parkway,  and  operating  its  cars  on  the  same  grade. 

James  C,  Churchy  for  the  appellant. 

Almet  F,  JenJcs^  for  the  respondent. 

George  TT.   Wingate^  for  the  Sea  Beach  Kailroad  Company. 

WiLLARD  BaRTLETT,  J.  \ 

The  Sea  Beach  Railroad  Company,  at  the  time  this  application  was 
made,  had  been  constructed  and  was  operated  by  locomotive  steam 
power  upon  Fort  Hamilton  parkway  at  grade,  in  that  part  of  the 
city  of  Brooklyn  which  formerly  constituted  the  town  of  New 
Utrecht.  The  parkway  was  formerly  known  as  Franklin  avenue, 
and  the  appellant  insists  that  the  construction  and  operation  of  this 
railway  upon  it  at  grade  were  and  are  forbidden  by  chapter  609  of  the 
Laws  of  1871,  as  amended  by  chapter  551  of  the  Laws  of  1875.  The 
purpose  of  the  present  application  was  to  compel  the  park  commis- 
sioner of  the  city  of  Brooklyn  to  take  proceedings  to  prevent  the 
furtlier  maintenance  and  operation  of  the  said  steam  railroad  at  grade 
over  said  Fort  Hamilton  parkway.     The  contention  of  the  appellant 
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that  such  is  the  duty  of  the  commissioner  is  based  upon  the  supposed 
effect  of  chapter  665  of  the  Laws  of  1892,  which  declared  that  the 
highway  in  question  from  and  after  the  passage  of  that  act  should 
be  "  under  the  exclusive  charge  and  management  of  the  park  com- 
missioner of  the  city  of  Brooklyn,"  and  further  provided  that  the 
said  commissioner  should  "  make  and  enforce  proper  rules  and  regu- 
lations for  the  public  use  thereof." 

This  enactment  was  not  broad  enough  to  empower  the  park  com- 
missioner to  institute  legal  proceedings  for  the  removal  of  the  rail- 
road which  was  then  upon  the  highway,  and,  as  the  papers  show, 
had  been  there  many  years.  No  authority  to  sue  is  conferred  upon 
him  by  the  express  language  of  the  statute  or  by  implication.  It 
was  suggested  upon  the  oral  argument  that  he  had  acquired  the 
powers  which  the  highway  commissioners  of  the  town  of  Xew 
Utrecht  previousl}'  possessed  under  section  15  of  the  Highway  Law 
(Laws  of  1890,  chap.  568).     That  section  reads  as  follows : 

"  The  commissioners  of  highways  may  bring  an  action  in  the 
name  of  the  town,  against  any  person  or  corporation,  to  sustain  the 
rights  of  the  public  in  and  to  any  highway  in  the  town,  and  to 
enforce  the  performance  of  any  duty  enjoined  upon  any  person  or 
corporation  in  relation  thereto,  and  to  recover  any  damages  sustained 
or  suffered  or  expenses  incurred  by  such  town,  in  consequence  of 
any  act  or  omission  of  any  such  person  or  corporation,  in  violation 
of  any  law  or  contract  in  relation  to  such  highway." 

We  can  find  in  the  act  of  1892,  however,  no  evidence  of  any 
intent  to  transfer  to  the  park  commissioner  the  right  to  sue  for  inju- 
ries to  the  highways,  which  belongs  to  the  highway  commissioners  in 
towns  generally  throughout  the  State.  In  the  absence  of  a  statute 
conferring  it  those  officers  themselves  would  have  no  such  right. 
{Cornell  V.  Buttermctts  Co,^  25  Wend.  865.)  It  is  not  to  be  assumed 
that  the  power  was  devolved  upon  the  park  commissioner  of  the  city 
of  Brooklyn,  in  the  absence  of  clear  language  manifesting  that  such 
was  the  legislative  intent. 

For  the  purposes  of  this  appeal  it  is  enough  to  determine  that  the 
respondent  does  not  appear  to  possess  the  requisite  authority  to  insti- 
tute the  legal  proceedings  desired  by  the  appellant.  If  it  be  true, 
however,  as  the  appellant  contends,  that  the  Sea  Beach  Bailroad 
App.  Div.— Vol.  XXVL        42 
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Company  is  occupying  and  thereby  obstructing  Fort  Hamilton  ave- 
nue, in  defiance  to  the  special  statutes  relating  to  that  highway,  a 
remedy  for  such  public  nuisance  may  readily  be  found  by  obtaining 
an  indictment  against  the  corporation,  or  procuring  the  Attorney- 
General  to  bring  an  appropriate  suit  in  equity  to  restrain  its  con- 
tinuance and  abate  it.  (Penal  Code,  §  385,  subd.  3  ;  People  v.  Van- 
derhilt^  28  N.  Y.  396  ;  Cook  v.  Mayor  and  Corporation  of  Bath^ 
L.  R.  [6  Eq.  Cas.]  177.)  Of  course,  if  the  appellant  can  show  that 
he  himself  is  suffering  any  special  and  peculiar  injury  from  the 
obstruction,  he  may  also  maintain  an  action  for  an  injunction  in  his 
own  name. 

The  order  appealed  from  should  be  affirmed. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Martin  D.  Van  Wie,  Respondent,  v.  The  City  of  Mount  Vernoh, 

Appellant. 

Negligence  —  collision  ^  by  reason  of  a  horse  becoming  frightened  by  a  trolley  car,  with 
a  city  lamp  post  six  inches  itmde  the  curb  line — liability  of  the  city  —  cantrtbu- 
toi-y  negligence. 

In  an  action  brought  to  recover  damages  resulting  from  the  aHeged  negligence  of 
the  defendant,  a  municipal  corporation,  it  appeared  that  while  the  plaintiff  was 
driving  a  horse,  which  was  somewhat  restive  when  passing  cars,  along  a  street 
in  the  defendant  city  upon  which  trolley  cars  were  operated,  the  horse  became 
frightened  by  the  loud  and  sudden  ringing  of  the  bell  on  an  approaching  car, 
and  that  his  consequent  movement  brought  the  hind  wheel  on  one  side  and  the 
body  of  the  wagon  on  the  other  side  of  a  lamp  post  standing  upon  a  street  cor- 
ner six  inches  inside  the  curb  line,  by  reason  of  which  the  wheel  was  torn  from 
the  wagon  and  the  plaintiff  was  injured. 

Held,  that  the  plaintiff  was  not  guilty  of  contributory  negligence,  as  matter  of 
law,  in  driving  the  horse  upon  the  street  or  in  concluding  to  meet  and  pass  the 
car; 

That  the  lamp  post  having  been  erected  in  the  prosecution  of  a  public  improve- 
ment which  the  city  had  power  to  authorize,  the  determination  of  the  position 
in  which  it  should  be  placed  was  within  the  discretion  of  the  city,  and  that 
where  such  discretion  was  exercised  in  good  faith  the  city  could  not  be  held  liable 
for  a  failure  to  furnish  more  complete  protection. 

Semble,  that  even  if  the  defendant's  liability  might  be  treated  as  one  of  fact,  negli- 
gence could  not  be  predicated  of  the  manner  in  which  the  lamp  post  was  set. 
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Appeal  by  the  defendant,  The  City  of  Mount  Vernon,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  oflSce  of  the  clerk  of  the  county  of  Westchester  on  the  18th  day 
of  October,  1897,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  bearing  date  the  9th  day  of  October,  1897,  and  entered  in 
said  clerk's  office,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

VTilliam  J.  Marshall^  for  the  appellant. 

Charles  H,  Noxon^  for  the  respondent. 

Hatch,  J. : 

This  action  is  brought  to  recover  damages  for  injuries  claimed  to 
have  been  received  through  the  negligent  act  of  the  defendant. 
There  is  little  if  any  dispute  in  the  evidence,  and  the  case  may  be 
disposed  of  upon  a  well-settled  principle  of  law.  The  plaintiff  was 
driving  through  Third  street,  in  the  city  of  Mount  Vernon,  with  a 
horse  attached  to  a  buggy,  in  which  was  seated  his  wife  and  himself. 
Trolley  cars  ran  upon  this  street,  and,  as  he  approached  the  corner 
of  Third  and  Haight  street  s,  he  observed  a  trolley  car  approaching. 
The  horse  was  a  high-spirited  animal,  and  somewhat  restive  when 
passing  the  cars.  As  the  car  came  near  to  the  plaintiff  it  sounded 
its  bell  loudly,  and  the  movements  of  the  horse  brought  the  hind  wheel 
and  the  box  of  the  buggy  on  either  side  of  a  lamp  post  standing 
upon  the  comer,  which  resulted  in  tearing  the  wheel  from  the 
buggy,  throwing  the  occupants  upon  the  street,  and  the  plaintiff  sus- 
tained the  injuries  of  which  he  now  complains.  Altliougli  the  horse 
was  somewhat  spirited,  shied  at  the  trolley  cars  and  ran  away  upon 
this  occasion,  we  do  not  think  that  contributory  negligence  of  the 
plaintiff  can  be  affirmed  as  matter  of  law,  either  in  di-iving  the 
horse  or  in  concluding  to  meet  and  pass  the  car  under  the  circum- 
stances developed  by  the  trial.  The  plaintiff  had  the  horse  under 
control,  and  there  was  nothing  to  lead  a  person  reasonably  prudent 
and  careful  to  think  that  he  would  not  continue  to  be,  or  that  he 
would  not  have  been,  controlled,  had  he  not  come  in  contact  with 
the  lamp  post.     {Ring  v.  City  of  Cohoes^  77  N.  Y.  83.) 

The  jury  were  authorized  to  say  that  what  caused  the  horse  to 
make  the  movement  which  he  did  was  the  sudden  and  loud  ringing 
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of  the  bell  upon  the  car.  The  court  was,  therefore,  so  far  correct, 
in  holding  that  the  question  of  contributory  negligence  was  for  the 
jury. 

Upon  the  question  of  the  defendant's  negligence,  however,  we 
think  that  the  judgment  cannot  be  upheld.  The  only  evidence 
upon  which  the  respondent  claims  that  negligence  of  the  city  can 
be  predicated  is  in  the  maintenance  of  the  lamp  post  upon  the 
comer.  This  post  was  placed  by  the  gas  company  having  a  contract 
with  the  defendant  for  lighting  its  streets,  as  directed  by  the  defend- 
ant and  in  pursuance  of  a  resolution  by  its  common  council.  It 
appears  that  it  was  placed  in  the  same  relative  position  to  the  curb 
of  the  street  as  all  of  the  other  posts  upon  the  street,  and  stood  six 
inches  inside  the  curb  line.  The  setting  of  this  post,  therefore,  was 
in  the  prosecution  of  a  public  improvement  which  the  municipality 
had  power  to  authorize.  The  manner  of  its  exercise  was  committed 
to  municipal  discretion,  and  it  was  for  it  to  say  to  what  extent  it 
would  guard  against  possible  accidents  in  placing  the  post.  It  may 
not  be  punished  for  not  giving  more  complete  protection  to  the 
public  than  it  determines  upon,  when  it  acts  in  good  faith  and  is 
not  controlled  by  some  express  statutory  mandate  requiring  it  to  do 
otherwise.  ^  (  Urquhart  v.  City  of  Ogdensburg^  91  N.  Y.  67 ;  Paine 
V.  Village  of  Delhi^  116  id.  224.)  The  only  additional  requirement 
is  that,  in  the  construction  of  the  work  and  thereafter  keeping  the 
same  in  repair,  due  care  shall  be  observed.  There  is  no  room  for 
finding  in  this  case  that  this  accident  occurred  by  reason  of  the 
structure  having  become  out  of  repair.  Tliis  rule  necessarily  pre- 
vents speculation,  by  proof,  as  to  whether  the  post  should  be  set 
closer  to  tlie  walk  or  nearer  to  the  curb.  Negligence  may  not  be 
based  on  any  such  conjectures.  ( Urquhart  v.  City  of  Ogdensbunrg^ 
mpra;  Mills  v.  City  of  Brooklyn,  32  N.  Y.  489-496.)  If  it 
might  be  considered  a  question  of  fact,  negligence  could  not  be 
predicated  of  the  manner  in  which  this  post  was  set.  {Dubois  v. 
City  of  Kingston,  102  N.  Y.  219.)  The  fact  tliat  no  hght  was 
placed  upon  the  post  until  1897  is  of  no  consequence.  The  city  was 
Authorized  by  its  charter  (Laws  of  1892,  chap.  182,  §  166,  subd.  29) 
to  prosecute  the  work,  and  it  might,  in  the  proper  exercise  of  its 
powers,  anticipate  the  growtli  of  the  city  and  its  future  needs  and 
make  reasonable  provision  therefor. 
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The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


William  L.  Stimper,  an  Infant,  by  his  Guardian  ad  Litem,  Hein- 
KioH  Stimper,  Appellant,  v.  The  Fuchs  and  Lang  Manufaotub- 
iNQ  Company,  Kespondent. 

Negligence  —  a  hoy  injured  while  amsting,  contrary  to  the  terms  of  his  employmerUf 
in  the  use  of  a  mnehine— failure  of  a  foreman  to  secure  loose  parts  of  a  machine 
—  contributory  negligence. 

A  boy  fifteen  years  of  age  was  employed  about  a  machine  shop  under  an  agree- 
ment  between  the  proprietor  of  the  machine  shop  and  the  boy's  father  that  the 
boy  was  to  be  employed  only  in  cleaning  the  shop,  running  errands  and  drilling 
holes,  and  was  not  to  be  placed  at  work  upon  any  machine  without  the  consent 
of  his  father.  While  assisting,  under  the  direction  of  his  employer's  foreman, 
without  the  consent  of  his  father,  in  operating  a  hydraulic  pump,  he  was  injured 
by  the  fall  of  some  of  the  parts,  which  had  become  loosened,  to  the  knowledge 
of  the  foreman,  but  which  might  have  been  secured  by  the  use  of  a  rope. 

In  an  action  brought  by  the  boy  against  the  proprietor  of  the  machine  shop  to 
recover  for  the  injuries  thus  sustained. 

Held,  that  the  jury  were  authorized  to  find  that  the  defendant  was  guilty  of  neg- 
ligence in  permitting  or  directing  the  plaintiff  to  work  about  the  machine,  and 
also  because  of  the  foreman's  neglect  to  properly  secure  the  machine  and  pro- 
tect the  plaintiff; 

That  if  there  was  any  question  of  contributory  negligence,  it  was  one  to  be 
decided  by  the  jury. 

Appeal  by  the  plaintiff,  William  L.  Stimper,  by  his  guardian  ad 
litem,  Heinrich  Stimper,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  3d  day  of  April,  1897,  upon  the  dismissal 
of  his  complaint  by  direction  of  the  court  after  a  trial  at  the  Kings 
County  Trial  Term. 

The  action  was  brought  to  recover  damages  for  personal  injuries 
to  the  plaintiff  resulting  from  the  alleged  negligence  of  the  defendant* 
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Henry  M,  Dater  \George  F,  Elliott  and  Jay  S.  Jones  with  him 
on  the  brief],  for  the  appellant. 

Frank  V.  Johnson  [liobert  Thome  with  him  on  the  brief],  for 
the  respondent. 

Hatch,  J. : 

The  plaintiff  was  an  infant  of  about  the  age  of  fifteen  years.  He 
entered  the  machine  shop  of  the  defendant  for  the  purpose  of  learn- 
ing the  trade  of  a  machinist  and  had  been  at  work  for  about  six- 
weeks,  when  the  accident  happened  which  forms  the  support  for 
this  action.  The  evidence  given  upon  the  trial  would  have  author- 
ized the  jury  to  find  that  the  plaintiff  was  not  to  be  set  at  work 
upon  or  about  any  machine  in  the  shop  until  such  time  as  such 
employment  would  be  deemed  proper  by  his  father,  and  that  lie 
entered  upon  his  employment  with  that  understanding,  and  that  his 
employment  upon  or  about  the  machines  had  not  been  authorized 
by  his  father  at  the  time  when  the  accident  happened.  According 
to  the  testimony  of  the  father  the  plaintiff  was  simply  to  be 
employed  in  cleaning  up  the  shop,  running  errands  and  drilling 
holes.  This  arrangement  was  assented  to  by  the  defendant,  and  it 
was  upon  this  understanding  that  the  employment  began. 

The  duties  thus  specified,  it  may  be  assumed,  involved  no  danger  to 
life  or  limb.  Instead,  however,  of  confining  his  employment  to  these 
duties,  the  evidence  establishes  that  he  was  directed  by  the  defend- 
ant's foreman  to  assist  in  operating  a  lever  about  an  hydraulic  pump, 
and  that  while  so  engaged  the  pump  fell  and  some  of  the  pieces  came  in 
contact  with  plaintiff's  head,  inflicting  a  wound,  and  also  fell  upon 
one  foot,  injuring  it  severely.  The  evidence  clearly  justified  a  find- 
ing that  the  pump  fell  apart  through  some  inherent  defect  or  by- 
reason  of  the  negligence  of  the  foreman  in  giving  a  direction  to  the 
plaintiff  about  the  management  of  the  lever,  and  also  in  failing  to 
observe  proper  precautions  to  secure  the  parts  of  the  pump  from 
falling  when  the  pressure  was  reversed  or  increased.  The  evidence 
in  detail  is  quite  short.  The  plaintiff  was  engaged  in  cutting  paper, 
which  was  placed  in  the  xnachine  and  pressure  applied  upon  it  by 
means  of  the  pump.  He  was  called  by  a  fellow-workman  to  assist 
at  the  lever  and  responded  to  the  call.  While  so  employed  he  was 
directed  to  let  the  pressure  down,  and  as  he  did  so  one  of  the  irons 
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composing  the  pnmp  or  machine  fell  out  and  came  in  close  proximity 
to  plaintiff,  but  did  not  touch  him.  The  workman  tlien  desisted 
from  his  operations  and  sent  for  the  foreman,  who  came  and  gave 
directions  about  the  machine  and  the  work.  The  foreman  called 
the  plaintiff  to  again  come  to  the  lever,  and  he  and  a  helper  worked 
it.  The  foreman  was  arranging  a  part  of  the  machine  which  did 
not  exactly  fit,  and  gave  the  direction,  "  Just  pump  it  a  couple  of 
times  more,"  which  plaintiff  and  the  helper  did,  and  the  machine 
gave  away,  inflicting  the  injury  of  which  complaint  is  made.  Upon 
these  facts  the  jury  were  clearly  authorized  to  find  that  the  defend- 
ant was  guilty  of  a  negligent  act  in  permitting  or  directing  the 
plaintiff  to  work  about  this  machine.  {Railroad  Co.  v.  Fort^  84 
U.  S.  553 ;  Chicago  <&  N.  W.  Ry.  Co.  v.  Bayfield,  37  Mich.  210.) 

The  evidence  also  disclosed  that  the  machine  could  have  been 
secured  by  a  rope  when  paper  was  being  placed  therein,  which 
would  have  secured  the  parts  from  falling.  The  declaration  of  the 
foreman  after  the  accident  was :  "  We  were  too  lazy  to  go  down 
stairs  to  get  the  rope,  and  it  fell  down  ;  we  ought  to  have  a  rope. 
*  *  *  If  there  was  a  rope,  it  wouldn't  happen."  The  failure  of 
the  foreman  to  properly  secure  the  machine  and  protect  the  plaintiff 
was  the  failure  of  the  master,  and,  for  negligence  in  this  regard,  the 
defendant  was  clearly  responsible.  {McGovern  v.  C,  V.  R.  R.  Co.j 
123  N.  T.  280.) 

There  was  no  question  of  contributory  negligence  in  the  case; 
at  least,  if  there  was,  it  was  for  the  jury.  The  plaintiff  was  clearly 
entitled  to  have  his  case  submitted  to  the  jury,  and  it  was  error  to 
dismiss  his  complaint. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 
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Annie  Patterson,  Respondent,  v.  The  "Westchester  Electric 
Railway  Company,  Appellant. 

NegligeTice — action  for  personal  injuries  hosed  upon  tfiefa4it  that  the  dtfendant  sud- 
denly started  its  car  —  the  plaintiff  cannot  change  her  position  on  the  trial  —  im- 
proper refusal  to  charge. 

Where  the  only  issue,  in  an  action  brought  to  recover  damages  for  personal 
injuries  resulting  to  the  plaintiff  from  the  alleged  negligence  of  the  defendant, 
an  electric  railroad  corporation,  is  whether  the  defendant  suddenly  started  its 
car  after  having  stopped  it  in  order  to  permit  the  plaintiff  to  alight,  the  defend- 
ant is  entitled  to  have  the  court  charge  the  jury  that,  if  they  believe  that  the 
plaintiff  stepped  from  the  car  while  it  was  in  motion,  their  verdict  must  be  for 
the  defendant;  as,  although  it  is  not  necessarily  a  negligent  act  to  alight  from 
a  moving  car.  the  plaintiff,  having  taken  the  position  that  the  accident  occurred 
from  the  sudden  starting  of  the  car  after  it  had  stopped  to  enable  her  to  alight, 
should  not  be  permitted,  in  order  to  establish  a  liability  on  the  part  of  the 
defendant,  to  shift  her  claim  and  to  take  another  position,  of  which  she  had 
given  the  defendant  no  notice. 

Appeal  by  the  defendant,  The  Westchester  Electric  Railway 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiflf,  entered  in  the  office  of  the  clerk  of  the  county  of  West- 
chester on  the  29th  day  of  May,  1897,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  14th  day 
of  July,  1897,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Nathan  Ottingei\  for  tlie  appellant. 

Isaac  N.  Mills,  for  the  respondent. 

Hatch,  J. : 

The  action  is  to  recover  damages  for  negligence.  The  averments 
of  the  complaint,  upon  which  the  action  is  predicated,  are  in  substance 
that  the  defendant  stopped  its  car  for  the  plaintiff  to  alight  there- 
from, and  that,  while  she  was  in  the  act  of  alighting,  the  defendant 
carelessly  and  negligently  caused  the  car  to  suddenly  start  with  a 
jerk,  without  any  warning  to  the  plaintiff,  and  that  by  reason  of 
such  act  she  sustained  the  injuries  of  which  complaint  is  made. 
The  proof  upon  the  part  of  the  plaintiff  tended  to  sustain  the 
allegations  of  her  complaint  and  to  show  that  the  car  had  come  to 
a  standstill  at  the  tune  the  plaintiff  attempted  to  alight.     Upon  these 
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averments  and  the  proof,  the  only  issue  of  negligence  which  the 
defendant  was  called  upon  to  meet  consisted  in  the  starting  of  the 
car  after  it  had  stopped  for  the  purpose  of  permitting  the  plaintiff 
to  alight  therefrom.  The  evidence  given  upon  the  part  of  the 
defendant  was  directed  to  this  issue,  and  this  alone.  Its  proof 
tended  to  establish  that  in  fact  the  car  did  not  stop,  but  that  the  plain- 
tiff attempted  to  alight  while  the  ear  was  in  motion,  and  that  such 
injuries  as  she  sustained  were  the  result  of  such  act,  and  were  not 
occasioned  by  reason  of  any  sudden  starting  of  the  car.  In  this 
state  of  the  issue  the  defendant  requested  the  court  to  charge  that 
if  the  jury  believed  "  that  this  plaintiff  stepped  from  the  car  while 
the  same  was  in  motion,  your  verdict  must  be  for  the  defendant." 
The  court  refused  so  to  charge,  and  the  defendant's  counsel  duly 
excepted.  The  defendant  was  entitled  to  have  the  charge  made  as 
requested.  It  bore  directly  upon  the  only  issue  of  negligence  in 
the  case,  and  if  it  was  true  that  the  plaintiff  did  step  from  the  car 
while  it  was  in  motion,  such  act  would  furnish  a  complete  answer 
to  the  case  which  she  presented  to  support  her  cause  of  action. 
(Pierce  v.  Met  R.  Co,,  21  App.  Div.  427.)  The  force  of  this  posi- 
tion is  sought  to  be  avoided  by  the  claim  that  it  is  not  necessarily  an 
act  of  negligence  to  alight  from  a  moying  car.  It  is  quite  true  that 
the  attendant  circumstances  of  a  given  act  may  be  such  as  to  exon- 
erate a  person  from  the  charge  of  negligence,  and  this  rule  may  be 
applied,  and  has  been,  to  persons  alighting  from  or  boarding  a  mov- 
ing car.  But  such  considerations  have  no  application  to  the  present 
case,  for  the  reason  that  the  whole  claim  of  the  plaintiff  must  stand, 
if  it  stand  at  all,  upon  the  fact  that  the  car  was  stationary  when  she 
made  the  attempt  to  alight,  and  was  suddenly  started  before  she 
could  remove  herself  therefrom.  Having  selected  this  position  she 
cannot  be  permitted  to  shift  to  another  ground,  of  which  she  has 
given  the  defendant  no  notice,  in  order  to  establish  liability.  The 
effect  of  such  a  change  would  be  to  authorize  a  recovery  upon  evi- 
dence which  disproves  the  cause  of  action  averred  in  the  complaint, 
and  which  is  opposed  to  her  proof.  Many  authorities  condemn  the 
plaintiff's  claim.  {Caven  v.  City  of  Troy,  15  App.  Div.  163 ;  Neu- 
decker  v.  KohWerg,  81  N.  Y.  296  ;  Southwick  v.  First  Nat,  Bank, 
84  id.  420.) 

App.  Div.— Vol.  XXVI.        43 
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For  this  error  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


Ebenezer  J.  PuRDY,  Appellant,  v.  John  A.  Collyer  and  Eliza- 
beth Jane  Purdy,  Respondents. 

Oral  agreement  by  a  vendee,  in  consideration  of  a  deed  of  land,  to  discharge  mortgages 
on  other  land  of  the  vendor  —  Statute  of  Frauds  —  when  an  action  is  for  specific 
performance  and  not  to  remove  a  cloud  on  title  —  Statute  of  Limitations  —  the 
plaintiff  in  an  action  to  determine  claims  to  real  estate  must  sliow  possession. 

An  oral  agreement,  made  by  the  vendee  of  premises,  that  as  part  of  the  purchase 
price  she  will  pay  off  and  discharge  mortgages  upon  other  property  owned  by 
the  vendor,  is  not  void  under  the  Statute  of  Frauds. 

An  action  by  the  vendor  to  compel  the  vendee,  who,  instead  of  satisfying 
the  mortgages,  has  taken  assignments  of  them  to  herself,  to  satisfy  the  mortgages 
or  to  reconvey  to  the  vendor  the  premises  conveyed  to  her  by  him,  is  not  an 
action  to  remove  a  cloud  upon  title,  against  which  the  Statute  of  Limitations 
never  runs,  but  is  an  action  for  the  specific  performance  of  the  agreement,  and, 
as  such,  is  governed  by  the  ten  years*  Statute  of  Limitations. 

Where  the  complaint  in  such  an  action  expressly  alleges  that  the  fee  of  the  prem- 
ises upon  which  the  mortgages  were  a  lien  has  been  acquired  by  the  city  of  New 
York,  the  action  cannot  be  sustained  as  ono  for  the  determination  of  conflicting 
claims  to  real  property,  as  the  plaintiff  does  not  show  possession  in  himself  as 
required  by  sections  1638  and  1639  of  the  Code  of  Civil  Procedure. 

Appeal  by  the  plaintiff,  Ebenezer  J.  Purdy,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  Westchester  on  the  3d  day  of  July, 
1897,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the  j 
Westchester  County  Special  Term  dismissing  his  complaint  upon 
the  merits. 

The  complaint  in  this  action  alleged  that  the  plaintiff  conveyed 
certain  premises  to  the  defendant  Purdy  through  the  defendant 
Collyer,  upon  her  agreement  that,  as  part  of  the  purchase  price  she 
would  pay  off  and  discharge  two  mortgages  upon  certain  other  prop- 
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erty  owned  by  the  plaintiff ;  that  the  defendant  Purdy  had,  in  viola- 
tion of  the  agreement,  taken  assignments  of  the  two  mortgages  to 
herself,  and  had  refused  to  discharge  them ;  that  the  property  upon 
wliich  the  mortgages  were  a  lien  had  been  taken  by  the  city  of  New 
York  in  condemnation  proceedings,  and  that  the  defendant  Purdy. 
had  filed  a  claim  against  the  award  for  the  amount  of  the  mortgages. 
The  complaint  demanded  judgment  that  the  defendant  Elizabeth 
Jane  Purdy  be  directed  to  deliver  to  the  plaintiff  the  mortgages  to 
be  canceled,  or  that  she  be  compelled  to  reconvey  to  the  plaintiff  the 
premises  conveyed  to  her,  and  that  during  the  pendency  of  the  action 
she  be  restrained  from  transferring  the  said  mortgages  or  the  said 
premises,  and  ended  with  a  general  prayer  for  relief. 

The  defenses  interposed  were,  among  other  things,  that  the  alleged 
agreement  was  not  in  writing  as  required  by  the  Statute  of  Frauds, 
and  that  the  action  was  barred  by  the  ten-year  Statute  of  Limitations. 

A.  J,  Adama^  for  the  appellant 

Isaac  N.  MillSy  for  the  respondents. 

Hatch,  J. : 

We  think  the  court  below  was  clearly  right  in  its  holding  that  the 
Statute  of  Frauds  did  not  constitute  a  defense  to  the  maintenance  of 
the  action.  The  appellant  insists,  however,  that  the  court  was  wrong 
in  ruling  that  the  ten-year  Statute  of  Limitations  was  a  bar  to  the 
action.  His  contention  in  this  regard  is  based  upon  the  claim  that 
the  mortgages  constitute  a  cloud  upon  his  title  to  the  land,  and  that 
the  Statute  of  Limitations  never  runs  against  an  action  to  remove  a 
cloud  upon  the  title.  The  appellant  is  undoubtedly  right  in  his 
statement  that  the  Statute  of  Limitations  does  not  run  against  such 
an  action.  {Miner  v.  Beehman^  50  N.  Y.  337 ;  De  Fm^est  v.  WaJr 
tersj  153  id.  229.)  But  this  rule  of  law  is  not  available  to  the 
appellant  in  this  action  for  the  reason  that  his  complaint  is  not 
framed  upon  any  such  theory.  The  averments  of  the  complaint 
constitute  the  action  one  for  tlie  specific  performance  of  the  con- 
tract entered  into  by  and  between  the  parties.  The  most  liberal 
construction  cannot  construe  it  into  anything  else.  Such  action  is 
barred  by  the  statute.  {Peters  v.  Delaplaine,  49  N.  Y.  362  ;  PUt 
V.  WiUsm,  134  id.  139;  Kelly  v.  Potter,  16  X.  Y.  Supp.  446.) 
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Aside  from  this,  there  is  another  and  complete  answer  to  this 
claim.  The  specific  averment  of  the  complaint  is  that  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York  have  acquired 
the  fee  of  the  property  upon  which  the  mortgages  are  a  lien.  In 
actions  for  the  determination  of  conflicting  claims  to  real  property 
the  plaintiff  must  show  possession  in  himself  in  order  to  maintain 
the  action.  (Code  Civ.  Proc.  §§  1638,  1639;  Pom.  Eq.  Juris. 
§  1396  et  seq.)  Here,  by  express  averment,  the  plaintiff  shows  that 
he  has  no  interest  in  or  title  to  the  property.  It  may  be  that  the 
plaintiff  has  standing  to  contest  the  right  to  the  fund  created  by 
the  appropriation  of  the  land  by  the  city,  but  we  can  find  no  ground 
upon  which  he  is  entitled  to  relief  in  this  action. 

The  judgment  should,  therefore,  be  affirmed. 

All  concurred. 

Judgment  affirmed,  with  costs. 


Patrick  Francis,  Respondent,  v,  George  C.  Tilyou,  Appellant, 

Malicious  prosecution  —  wlien  the  question  of  probable  cause  is  for  the  court  —  altera- 
tion of  the  charge  after  the  arrest  —  there  must  be  probaJble  cause  for  preferring 
the  new  charge  —  notice  of  appeal  from  an  o}xler  not  entered. 

Where,  Id  an  action  brought  to  recover  damages  for  an  alleged  malicious  prose- 
cution, there  is  no  dispute  concerning  the  facts  upon  which  the  defendant  acted 
in  causing  the  arrest  of  the  plaintiff,  the  question  of  probable  cause  is  for  the 
court. 

The  fact  that  the  defendant  was  informed  by  his  watchman  that  the  plaintiff  had 
made  two  attempts  to  break  into  the  defendant's  bath  houses  constitutes 
probable  cause  for  the  defendant's  making  a  complaint  and  having  the  plaintiff 
arrested. 

Where,  however,  the  defendant,  after  the  plaintiff's  arrest,  upon  the  suggestion 
of  the  magistrate  that  the  charge  of  burglary,  or  of  attempted  burglary,  is  too 
severe,  alters  the  charge  to  one  of  vagrancy,  the  subsequent  detention  and  trial 
of  the  plaintiff  upon  the  charge  of  vagrancy  can  be  justified  only  by  proof 
that  the  plaintiff  was,  as  matter  of  fact,  guilty  of  that  offense;  and  in  case  the 
proof  as  to  whether  the  plaintiff  was  guilty  of  vagrancy  be  inconclusive  and 
conflicting  and  he  be  finally  acquitted,  the  jury  in  the  action  for  malicious 
prosecution  are  justified  in  finding  that  the  defendant  did  not  have  probable 
cause  for  preferring  the  charge  of  vagrancy,  and  a  motion  to  dismiss  the  com- 
plaint is  properly  denied. 
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A  notice  of  appeal,  dated  April  3,  1897,  stating  that  the  defendant  appeals  "from 
the  order  and  judgment  heretofore  made  and  entered  *  *  *  on  the  8th  day  of 
March,  1897,"  is  insufficient  to  effect  an  appeal  from  an  order  denying  a  motion 
for  a  new  trial  where  the  formal  order  was  not  entered  until  August,  1897.  the 
clerk's  minutes  reciting  that  it  was  made  upon  the  5th  day  of  March,  1897 

Appeal  by  the  defendant,  George  C.  Tilyou,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  tlie  plaintiff,  entered  in  the  office  of 
tlie  clerk  of  the  county  of  Kings  on  the  8th  day  of  March,  1897, 
upon  the  verdict  of  a  jury. 

William  IfiigheSj  for  the  appellant. 

Henry  A.  Powell,  for  the  respondent. 

Hatch,  J. : 

The  notice  of  appeal  states  that  the  appellant  appeals  "  from  the 
order  and  judgment  heretofore  made  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings  on  the  8th  day  of  March,  1897, 
*  *  *  and  from  each  and  every  part  of  said  order  and  judgment." 
The  notice  is  dated  April  3,  1897.  At  that  time  no  formal  order 
denying  a  motion  for  a  new  trial  had  been  entered,  and  it  was  not 
entered,  as  disclosed  by  the  record,  until  August,  1897.  The  clerk's 
minutes,  which  may  be  considered  as  the  record  of  an  order  denying 
a  motion  for  a  new  trial,  recite  that  such  motion  was  made  and 
denied,  but  this  was  upon  the  5th  day  of  March,  1897.  There  was 
also  another  order  entered  in  the  case  substituting  attorneys  on  the 
28th  day  of  January,  1897.  The  notice  of  appeal  is,  therefore, 
insufficient  as  an  appeal  from  the  order  denying  a  motion  for  a  new 
trial.  It  does  not  specify  any  such  order,  and  tlie  designation  of  a 
particular  date  shows  that  no  such  order  was  of  record  as  of  that 
date.  The  notice  of  appeal  must  be  sufficiently  definite  and  certain 
to  designate  the  particular  order  appealed  from,  and  for  that  purpose 
should  state  its  character.  Tliis  notice  is  essentially  defective  in  that 
it  fails  to  designate  with  sufficient  particularity  the  order  from  which 
an  appeal  is  attempted  to  be  taken.  There  being  no  appeal  from 
the  order  denying  a  motion  for  a  new  trial,  there  is  no  basis  upon 
which  a  review  of  the  facts  may  be  had  in  thi.:  court.  {Thurher  v. 
The  Harlem  £.,  21.  cfe  F.  li,  li,  Co.,  60  N.  Y.  326.) 

There  was,  however,  a  motion  made  at  the  close  of  the  case  to 
dismiss  the  complaint,  upon  tne  ground  that  the  defendant  had  rea- 
souable  and  probable  cause  in  procuring  the  arrest  of  the  plaintiff, 
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and  also  an  exception  taken  to  the  charge  of  the  court  in  its  state- 
ment that  the  defendant  must  have  reasonable  and  probable  cause 
to  believe  that  the  plaintiff  was  guilty  of  vagrancy.  The  case  is, 
therefore,  so  far  before  us  as  to  require  the  determination  as  to 
whether  the  proof  given  upon  the  trial  was  sufficient  to  authorize 
the  submission  of  these  questions  to  the  jury.  The  action  is  brought 
to  recover  damages  for  malicious  prosecution  in  causing  the  arrest  of 
the  plaintiff.  The  case  disclosed,  and  this  without  dispute,  that  the 
defendant  was  informed  by  the  watchman  employed  by  him  at  his 
bath  houses  that  the  plaintiff  had  attempted  to  break  into  the  same,  and 
that  thereupon,  acting  upon  such  information,  he  made  a  complaint 
to  the  magistrate  and  procured  the  arrest  of  the  plaintiff  without 
any  warrant  being  issued  for  his  apprehension.  The  information 
comm^inicated  by  the  watchman  was,  in  substance,  that  the  plaintiff 
had  made  two  attempts  to  break  into  the  bath  houses,  and  while  the 
fact  of  the  attempt  was  disputed  by  the  plaintiff,  there  is  no  contra- 
diction of  the  fact  that  the  defendant  was  so  informed,  and  immedi- 
ately acted  upon  sncli  information.  We  are  of  opinion  that  this 
information  was  sufficient  upon  which  the  defendant  might  safely 
act  in  making  the  complaint  and  procuring  the  arrest  of  the  person 
of  the  plaintiff,  although  no  warrant  had  been  issued  at  the  time  the 
arrest  was  made.  We  have  recently  had  occasion  to  reiterate  the 
doctrine  of  what  constitutes  probable  cause.  {George  v.  Johnson^ 
25  App.  Div.  125.)  As  there  was  no  dispute  concerning  the  facts 
upon  which  the  defendant  acted  in  causing  the  arrest  and  in  m^ing 
the  complaint,  the  question  of  probable  cause  was  for  the  court 
{Anderson  v.  Hoio^  116  N.  Y.  336),  and  upon  the  facts  as  developed 
in  this  case  bearing  upon  that  subject  we  think  there  was  sufficient 
to  justify  the  action  of  the  defendant  and  exonerate  him  from 
liability  therefor. 

If  this  were  all  of  the  case,  it  would  follow  that  error  was 
committed  in  refusing  to  dismiss  upon  the  defendant's  motion^ 
But  it  further  appears  that  after  the  complaint  was  made  and  the 
arrest  was  had,  the  justice  stated  to  the  defendant,  as  testified  to  by 
him  :  "  'George,  this  is  a  serious  charge.'  I  says,  *  I  don't  see  how  you 
can  make  anything  else  out  of  it  only  burglary  or  attempted  burglary.' 
'  Well,'  he  says.  '  it  is  pretty  severe ;  I  think  vagrancy  is  about  the 
proper  thing.'    *    *    *    He  said  I  had  better  make  it  vagrancy  — 
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then  he  drew  up  a  vagrancy  complaint  and  I  signed  it,  and  the  case 
was  set  down  for  trial."  It  clearly  appears  from  tlie  testimony  that 
while  the  arrest  may  be  justified,  the  charge  of  vagrancy  may  not  be 
disposed  of  under  the  evidence  as  a  question  of  law,  but  upon  the 
proof  in  the  case  such  question  became  one  of  fact.  The  plaintiff, 
after  the  charge  of  vagrancy  was  made,  was  detained  and  held  in 
custody  upon  such  charge  and  that  alone,  and  whatever  justification 
there  might  have  been  for  the  arrest  on  the  charge  of  burglary  or 
attempted  burglary  could  not  avail  to  aid  the  defendant  in  support 
of  the  subsequent  specific  charge  wliich  was  made.  When  the  charge 
of  burglary  or  attempted  burglary  was  abandoned,  the  plaintiff  was 
no  longer  held  for  that,  and  his  subsequent  detention  and  trial  could 
only  be  justified  upon  the  fact  that  he  was  guilty  of  the  offense  of 
vagrancy.  As  to  whether  or  not  he  was  guilty  of  this  offense  the 
proof  upon  the  trial  was  inconclusive  and  conflicting,  the  plaintiff 
was  acquitted  of  the  charge,  and  the  court  was  right  in  charging  the 
jury  as  it  did  upon  this  subject,  and  was,  for  the  same  reason,  also 
justified  in  denying  the  motion  to  dismiss  the  complaint.  Upon  the 
latter  charge  the  question  was  for  the  jury,  and  they  having  found 
a  verdict  in  plaintiff's  favor  we  are  not  only  without  authority  to 
disturb  it,  but  if  we  possessed  authority  to  review  the  facts,  should 
be  constrained  to  hold  that  there  was  sutticient  evidence  for  such 
purpose. 

The  judgment  should  be  affirmed. 

Judgment  unanimously  affirmed,  with  costs. 


Birds  ALL,  Waite  ife  Perry  Manufacturing  Company  and  Others, 
Appellants,  v,  George  Schwarz  and  Barbara  Schwarz,  Respond- 
ents, Impleaded  with  Others. 

Conteyaftce  by  a  husband  to  his  wife  in  consideration  of  a  loan  of  moneys  which  had 
been  paid  by  the  husband  to  tJie  wife  for  sernces. 

SemblCf  that  where  a  husband  at  a  time  when  he  is  perfectly  solvent  agrees  to 
pay  his  wife  a  certain  sum  from  week  to  week  for  services  rendered  by  her  in 
a  business  conducted  by  the  husband,  the  money,  when  paid  to  the  wife, 
becomes  part  of  her  separate  estate,  and  the  loan  of  it  to  her  husband  furnishes 
a  sufficient  consideration  for  conveyances  subsequently  made  in  contemplation 
of  insolvency  by  the  husband  to  the  wife. 
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Appeal  by  the  plaintiflfs,  the  Birdsall,  Waite  &  Perry  Mannfac- 
taring  Company  and  others,  from  a  judgment  of  the  Supreme  Conrt 
in  favor  of  the  defendants  George  Schwarz  and  Barbara  Schwarz, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
24th  day  of  May,  1897,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  Kings  County  Special  Term  dismissing  the  com- 
plaint upon  the  merits  as  to  said  defendants. 

Lmiis  Marshall^  for  the  appellants. 

William  W.  Butcher^  for  the  respondents. 

Hatch,  J. : 

This  action  is  brought  to  set  aside  certain  deeds  from  George 
Schwarz  to  his  wife,  Barbara  Schwarz,  it  being  claimed  that  they 
were  executed  and  delivered  in  fraud  of  the  rights  of  creditors. 
This  case  has  been  before  this  court  upon  another  appeal.  {Bird- 
sail  Mfg.  Co,  V.  Schwarz,  3  App.  Div.  298.)  We  then  held  that 
the  judgment  creditors  had  sufficient  standing  to  maintain  an  action 
to  set  aside  the  deeds,  and  reversed  the  judgment  which  dismissed 
the  plaintiffs'  complaint  upon  the  ground  that  the  right  of  action 
was  in  the  assignee  of  the  I^rooklyn  Carriage  and  Harness  Com- 
pany, of  which  firm  George  Schwarz  was  a  member,  the  assignment 
having  been  made  by  that  firm.  In  the  disposition  of  that  case, 
however,  we  said  that :  "  A  court  would  find  some  evidence  to  sus- 
tain a  finding  that  there  existed  a  hoiia  fide  debt  of  some  amount 
owing  by  George  Schwarz  to  his  wife."  Upon  the  present  trial  this 
question  was  fully  litigated,  and  the  court  dismissed  the  complaint, 
holding  that  the  conveyances  were  made  in  good  faith  and  without 
intent  on  the  part  of  either  defendant  to  hinder,  delay  or  defraud 
the  plaintiffs  or  the  creditors  of  George  Schwarz. 

The  plaintiffs  offered  no  testimony  beyond  the  record  of  the  judg- 
ment, the  assignment  and  certain  conveyances  from  various  parties 
to  George  Schwarz,  and  by  George  Schwarz  to  his  wife,  except  that 
the  plaintiffs  called  the  defendant  George  Schwarz  and  examined 
him  as  a  witness  upon  the  trial.  The  testimony  of  George  Schwarz 
tended  to  establish  that  he  and  his  wife  carried  on  a  tailoring  busi- 
ness as  partners,  of  the  profits  of  which  he  received  two-thirds 
and  she  received  one-third,  and  that  as  a  product  of  that  business 


Digitized  by  VjOOQIC 


BIRDSALL,  WAITE  &  PERRY  CO.  v.  SCHWARZ.     345 
App.  Div.]         Second  Department,  Febkcary  Term,  1898. 

Barbara  saved  about  the  sum  of  $7,000,  and  that  at  various  times 
between  1884  and  1890  she  loaned  such  sum  to  George  Schwarz,  and 
that  at  tlie  time  of  tlie  execution  and  delivery  of  tlie  conveyances 
sought  to  be  set  aside  he  was  indebted  to  her  for  such  moneys  in 
the. sum  of  $6,700.  It  is  not  claimed  that  if  this  indebtedness  in 
fact  existed,  the  value  of  tlie  real  estate  conveyed  was  greater  than 
this  sum.  The  only  point  in  contest  between  the  parties  related  to 
the  indebtedness  of  the  husband  to  the  wife.  Upon  the  former 
trial  evidence  was  given  by  Schwarz  and  his  wife  tending  to 
establish  that  the  relation  which  existed  between  them  was 
that  of  employer  and  employee,  and  that  she  received  the  sum 
of  eight  dollars  a  week  for  her  services,  and,  therefore,  the 
claim  is  made  that  an  agreement  to  pay  the  wife  for  the 
services  was  in  fraud  of  the  rights  of  creditors  and  would  not  fur- 
nish a  sufficient  consideration  to  uphold  tlie  conveyances,  and  this  is 
undoubtedly  true  within  the  doctrine  of  Coleman  v.  Burr  (93  N. 
Y.  17).  This  case,  however,  diifers  from  the  facts  of  that  case,  in 
that  here,  if  such  was  the  arrangement,  the  money  was  paid  to  the 
wife  at  a  time  when  George  Schwarz  was  perfectly  solvent,  and  from 
week  to  week,  as  the  wife  earned  it.  The  service  added  value  to 
the  estate  of  the  husband,  and  it  having  been  paid  to  her  under 
such  circumstances  it  became  a  part  of  her  separate  estate,  of  which 
she  liad  good  title ;  and  the  loan  of  that  money  to  George  Schwarz 
would  furnish  a  sufficient  consideration  for  the  conveyances.  {Com- 
mercial' Jianh  V.  Bolton^  87  Hun,  547.)  Upon  the  present  trial, 
however,  the  testimony  in  this  respect  is  very  much  changed,  and 
the  claim  is  put  forth  by  both  that  the  arrangement  existing  between 
them  was  that  of  a  partnership,  the  profits  to  be  divided  in  the  pro- 
IXirtion  heretofore  stated.  This  claim  is,  in  some  respects,  in  antago- 
nism to  the  attitude  of  the  parties  and  their  testimony  upon  the 
former  trial ;  but  there  was  no  proof,  except  such  contradictions  as 
are  found  in  the  two  versions,  which  established  that  any  other  or  dif- 
ferent relation  than  that  of  a  partnership  existed  between  the  parties. 
There  is  no  doubt  in  my  mind  but  that  Barbara  Schwarz  had  some 
money  of  her  own  which  she,  from  time  to  time,  loaned  to  her  hus- 
band ;  that  the  same  had  not  been  repaid,  and  constituted,  at  the 
time  of  the  execution  and  delivery  of  the  deeds,  a  valid  obligation 
App.  Div.— Yol.  XXVI.        44 
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in  her  favor,  which  the  husband  was  authorized  to  discharge,  and  of 
which  no  creditor  could  complain.  The  only  difficulty  that  arises 
is  as  to  the  amount  of  money  which  she  loaned.  She  had  a  bank 
account  which  she  kept  in  her  name,  showing  the  deposits  of  various 
sums  of  money,  but  not  sufficient  to  reach  the  amount  of  the  sum 
claimed  to  have  been  loaned  and  which  furnished  the  consideration 
for  the  deeds.  It  also  appeared  that  this  bank  account  was  subse- 
quently changed  from  her  individual  name  to  that  of  George  and 
Barbara  Schwarz,  and  that  deposits  of  money  continued  to  be  made 
therein.  It  is  claimed,  however,  by  the  defendants  that  this  change 
did  not  represent  any  money  belonging  to  the  husband  which  was 
deposited  in  the  account,  but  that  the  change  was  made  at  the  sug- 
gestion of  the  attorney  of  the  bank  in  order  to  obviate  any  difficulty 
which  might  arise  in  the  event  of  the  death  of  Barbara.  Upon  the 
whole  case  it  is  evident  that  the  trial  court  had  before  it  evidence 
from  which  it  was  authorized  to  find  that  the  consideration  for  the 
conveyances  was  fairly  owing  from  the  husband  to  the  wife,  and 
that  the  conveyances  were  made  to  discharge  that  obligation ;  and 
while  there  are  numerous  contradictions  in  the  testimony  and  many 
suspicious  circumstances  in  the  case,  and  the  court  would  have  been 
authorized  to  lind  that  at  least  some  part  of  the  consideration  was 
not  owing,  and  that  the  conveyances  were  made  for  the  purpose  of 
preventing  the  creditors  of  George  Schwarz  from  reaching  the  prop- 
erty, yet  such  testimony  is  not  so  far  preponderating  as  to  require 
us  to  interfere  with  the  determination  of  this  question  by  the  trial 
court.  On  the  contrary,  we  find  sufficient  in  the  case  which  tends 
to  support  the  conclusion  which  was  reached,  and,  therefore,  con- 
clude that  the  judgment  sliould  be  affirmed. 

All  concurred,  except  Bartlett,  J.,  not  sitting. 

Judgment  affirmed,  with  costs. 
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Evelyn  Van  Gieson,  Respondent,  v,  Ira  T.  Van  Gibson, 

Appellant. 

Order  graniing  counsel  fees  and  alimony  at  the  same  rate  as  the  husband  had  pre* 
viously  agreed  to  pay  the  wife. 

Where  an  action  brought  by  a  wife  against  her  husband  for  a  separation  is  dis- 
continued upon  the  execution  of  a  sealed  agreement,  by  the  terms  of  which 
the  husband  agrees  to  pay  his  wife  a  fixed  sum  per  week  for  her  maintenance 
as  well  as  certain  counsel  fees,  and  that,  upon  his  default,  she  may  recommence 
the  action  for  a  separation  and  petition  any  court  of  competent  jurisdiction  for 
alimony  and  counsel  fees,  and  the  wife,  upon  the  husband's  failure  to  perform 
the  agreement,  begins  another  action  for  a  separation,  an  order  made  therein 
requiring  the  husband  to  pay  alimony  and  counsel  fees  at  substantially  the  same 
rate  as  he  had  agreed  to  pay  will  not  be  disturbed. 

Appeal  by  the  defendant,  Ira  T.  Van  Gieson,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  8th 
day  of  November,  1897,  granting  alimony  and  counsel  fee  in  an 
action  for  separation  brought  by  the  plaintiff  against  the  defendant^ 
and  also  from  an  order  entered  in  said  clerk's  office  on  tlie  15th  day 
of  November,  1897,  denying  his  motion  to  resettle  the  first  above- 
mentioned  order. 

John  Z.  Linehan^  for  the  appellant. 

Rufus  0.  Catlin,  for  the  respondent. 

Woodward,  J. : 

The  parties  to  this  action  were  married  on  the  8th  day  of  Janu* 
ary,  1896 ;  they  have  never  lived  together,  and  no  children  have 
been  bom  to  them.  On  the  Slst  day  of  October,  1896,  the  plaintiflE 
commenced  an  action  for  separation  against  the  defendant,  but  by 
subsequent  negotiations  the  action  was  discontinued,  the  parties 
entering  into  an  agreement  in  writing,  under  seal,  by  which  the 
defendant  undertook  to  pay  to  the  plaintiff  the  sum  of  twenty-five 
dollars  per  week  for  her  support  and  maintenance,  together  with  a 
certain  sum  for  counsel  fees,  it  being  stipulated  that  in  the  event  of 
a  default  on  the  part  of  the  defendant,  the  plaintiff  was  to  have  the 
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riglit  to  recommence  the  action  wliich  was  discontinued  under  the 
agreement,  and  to  petition  any  court  of  competent  jurisdiction  for 
alimony  and  counsel  fees. 

The  defendant,  through  his  attorneys,  made  various  payments 
under  this  agreement,  substantially  complying  witli  its  requirements, 
until  some  time  in  the  latter  part  of  August,  1897,  when,  through  some 
mismanagement  or  neglect  on  the  part  of  his  attorneys,  the  defend- 
ant defaulted  in  his  payments,  and  the  plaintiff,  acting  upon  the 
right  reserved  to  her  in  the  articles  of  agreement,  began  the  action 
now  under  consideration,  and  asked  for  alimony  and  counsel  fees. 
After  various  adjournments,  during  which  time  the  defendant  paid 
some  part  of  the  alimony  agreed  upon,  the  court  below  rendered  its 
judgment  decreeing  the  payment  of  $100  counsel  fee,  $150  to  the 
plaintiff,  as  accrued  alimony,  and  the  weekly  payment  of  $25  during 
the  pendency  of  the  action,  and  on  each  Saturday  thereafter,  until 
tlie  further  order  of  the  court.  Upon  the  entry  of  this  order  the 
defendant,  through  his  counsel,  asked  for  and  was  granted  an  order 
to  show  cause  why  a  motion  for  the  resettlement  of  the  case  should 
not  be  granted,  the  proposed  resettlement  differing  in  no  material 
degree  from  that  set  forth  in  the  order  of  the  court.  On  the  hear- 
ing of  this  motion  it  was  denied,  with  costs,  and  from  this  the  defend- 
ant appeals  to  this  court. 

It  is  unnecessary  at  this  time  to  consider  the  sufficiency  of  the 
original  cause  of  action,  or  whether  this  plaintiff  had  a  cause  of 
action  at  all.  The  defendant  has,  by  a  written  agreement,  conceded 
his  liability  to  this  plaintiff ;  he  has  entered  into  a  contract  to  pay  her 
the  sum  of  twenty-five  dollars  per  week,  and  in  default  of  such  pay- 
ment he  has  stipulated  that  she  might  recommence  her  action  and 
apply  for  counsel  fees  and  alimony,  and  the  order  of  the  court  does 
little,  if  any,  more  than  to  ratify  this  contract,  and  to  place  the  mat- 
ter in  a  position  where  the  plaintiff  shall  not  be  annoyed  in  the 
collection  of  that  which  is  conceded  to  be  her  due. 

The  conduct  of  the  defendant,  in  so  far  as  this  litigation  is  con- 
cerned, has  been  lacking  in  evidence  of  good  faith,  the  appeal 
from  the  order  denying  the  motion  for  a  resettlement  being  without 
merit,  and  there  is  no  other  course  for  this  court  except  to  affirm  the 
judgment  of  the  court  below.  A  careful  examination  of  the  authori- 
ties cited  in  behalf  of  the  defendant  fails  to  disclose  any  adjudicated 
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cases  to  the  contrary  or  even  to  suggest  a  line  of  reasoning  which 
would  lead  to  any  other  conclusion.  The  plaintiff  is  conceded  to  be 
entitled  to  support  at  the  hands  of  her  husband  ;  the  order  of  the 
court  gives  her  no  more  than  the  defendant  has  already  agreed  ta 
pay,  and  the  appeal  from  the  order  of  the  court  upon  a  niere  matter 
of  detail  as  to  the  manner  of  payment  does  not  seem  to  be  entitled 
to  any  great  degree  of  consideration. 
The  orders  appealed  from  are  affirmed,  with  costs. 

All  concurred. 

Orders    appealed    from    affirmed,  with    ten  dollars   costs    and 
diBbursements.  * 


Mabt  a.  Church,  Respondent,  v.  Lewis  Kresnee,  Appellant. 
Tim  of  a  }nmnei%  name  —  injunction  to  prevent  another  person  from  assuming  it. 

A  person  whose  name  was  not  Cameron  established  a  ready-made  clothing  house 
under  the  name  "Cameron's,"  and  made  a  reputation  for  the  name,  giving  it  a 
value  as  a  clothiDg-house  designation. 

Bddy  that  she  was  entitled  to  an  injunction  restraining  another  person,  who  had 
opened  a  ready-made  clothing  store  in  the  immediate  vicinity,  from  assuming 
such  name  (not  his  own)  in  his  business,  and  thereby  deceiving  the  public  into 
the  belief  that  the  defendant's  place  of  business  was  in  fact  that  of  the  plaintiff. 

Appeal  by  the  defendant,  Lewis  Kresner,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  14th  day  of  July,  1896^ 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  Kings 
County  Special  Term  enjoining  him  from  the  use  of  the  trade  or 
business  name  of  "  Cameron's." 

Max  Klein,  for  the  appellant. 

Edward  M.  Grout  ICharles  IL  Hyde  with  him  on  the  brief]^ 
for  the  respondent. 

Woodward,  J. : 

The  plaintiff  in  this  action  established  in  the  court  below  that 
early  in  the  year  1892  she  entered  into  the  retail  clothing  business 
at  209  Flatbush  avenue,  in  the  city  of  Brooklyn,  under  the  name 
and  style  of  "  Cameron's,"  and  has  continued  to  conduct  such  busi- 
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nes8  up  to  the  present  time ;  that  at  the  time  of  entering  into  such 
business  there  was  no  otlier  estabhshment  in  the  city  of  Brooklyn 
using  the  name  which  she  adopted,  nor  has  there  been  any  sach 
business  house  known  as  "  Cameron's  "  until  the  defendant  sought 
to  make  use  of  this  name ;  that  the  plaintiflE  advertised  lier  business 
as  "  Cameron's "  and  became  widely  known  as  a  dealer  in  ready- 
made  clothing  under  that  name,  procuring  a  large  number  of  cus- 
tomers, with  whom  the  establishment  was  in  good  repute;  that  in 
May,  1894,  the  defendant  opened  a  store  for  the  sale  of  ready- 
made  clothing  in  the  immediate  vicinity  of  the  plaintiff's  establish- 
ment, and  soon  after,  through  his  agents  and  employees,  began  to 
create  the  impression  that  his  store  was  '^  Cameron's,"  and  that  by  the 
use  of  the  name  and  the  adoption  of  many  of  the  devices  of  the 
plaintiff,  the  defendant  secured  to  himself  many  of  the  benefits  of 
the  plaintiff's  good  reputation  as  a  dealer  in  ready-made  clothing,  to 
her  great  injury ;  that  finally,  in  September,  1895,  the  defendant 
openly  proclaimed,  by  means  of  signs  and  other  devices,  his  place 
as  "  Cameron's ; "  that  such  adoption  by  defendant  of  the  name  of 
"  Cameron's  "  as  a  business  name  or  trade  sign,  and  his  conduct  of  a 
business  similar  to  the  plaintiff's  thereunder,  was  solely  for  the  pur- 
pose of  deceiving  the  public  into  the  belief  that  defendant's  place 
of  business  was  in  fact  the  plaintiff's  place  of  business,  and  that  its 
effect  has  been  to  mislead  and  divert  trade  established  by  plaintiff 
from  her  to  the  defendant,  and  that  thereby  the  plaintiff  has  been 
greatly  injured. 

The  learned  court  then  finds  as  a  conclusion  that  the  "  plaintiff  pos- 
sessed a  property  right  in  the  name  ^  Cameron's '  as  a  business  trade 
name  or  mark  ;  that  the  adoption  of  the  same  name  by  defendant 
was  unlawful ;  *  *  *  that  as  against  this  defendant  the  plain- 
tiff has  the  exclusive  right  to  the  name,  having  first  adopted  it ;  that 
plaintiff  is  entitled  to  an  order  enjoining  and  restraining  the  defend- 
ant from  the  further  use  of  the  name  in  any  manner  whatever  in 
his  business,  and  from  further  interfering  with  plaintiff's  business  by 
advertising  his  place  as  '  Cameron's ; '  that  plaintiff  is  further  entitled 
to  damages  in  the  sum  of  fifty  dollars  and  the  costs  of  this  action, 
and  payment  is  so  ordered." 

The  evidence  fully  establishes  the  facts  as  set  forth  in  the  memo- 
randum of  the  court,  and  it  is  not  necessary  for  the  purposes  of  this 
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appeal  to  go  into  the  conflicting  testimony  and  the  complicated  rela- 
tions of  some  of  the  parties  who  appear  in  the  evidence,  as  to  the 
original  ownerehip  and  final  disposition  of  the  title  to  the  word 
"  ( -ameron's,"  as  applied  to  the  business  of  retail  clothing.  The  fact 
is  established  that  the  original  company,  whatever  its  nature  may  have 
been,  made  a  general  assignment,  and  that  the  business  was  closed 
up,  so  that  there  could  have  been  no  value  in  the  name  except  as  it 
was  afterwards  acquired  by  this  plaintiflE  in  the  regular  conduct  of 
the  business.  The  plaintiff  adopted  the  name  after  it  had  been 
dropped  by  the  company  originally  using  it,  as  she  had  a  clear  right 
to  do,  and  its  sole  value,  at  the  present  time,  is  derived  from  the 
cliaraeter  and  standing  of  the  business  which  she  has  conducted 
under  the  name  of  "Cameron's"  from  the  early  part  of  1892. 

It  does  not  seem  profitable  or  necessary  at  this  time  to  review  the 
long  line  of  cases  which  sustain  the  court  below  in  its  judgment. 
'*  It  is  well  settled,"  says  Chief  Judge  Andrews,  in  Charles  S, 
Iliyyins  Company  v.  Iliggins  Soap  Company  (144  N.  Y.  462), 
*'  that  an  exclusive  right  may  be  acquired  in  the  name  in  which  a 
business  has  been  carried  on,  whether  the  name  of  a  partnership  or 
of  an  individual,  and  it  will  be  protected  against  infringement  by 
another  who  assumes  it  for  the  purposes  of  deception,  or  even  when 
innocently  used  without  right  to  the  detriment  of  another;"  and 
this  has  been  the  unvarying  attitude  of  the  courts  from  the  decision 
of  the  case  of  Lee  v.  Haley  (L.  R.  [5  Ch.  App.]  155),  which  was  an 
action  to  restrain  the  use  by  the  defendant  of  the  name  of  the  Guinea 
Coal  Company  in  his  business.  In  this  case,  which  is  cited  with 
approval  by  Judge  Andrews  in  the  Iliggins  Soap  case,  the  plain- 
tiffs had  for  a  series  of  years  carried  on  business  as  coal  dealers  in 
Pall  Mall,  London,  under  the  name  of  the  Guinea  Coal  Company, 
and  they  were  frequently  called  the  Pall  Mall  Guinea  Coal  Com- 
pany. The  defendant,  who  had  been  their  manager,  finally  set 
up  business  in  the  same  street  under  the  style  of  the  Pall  Mall 
Guinea  Coal  Company,  and  while  it  appeared  that  tliere  were  other 
Guinea  coal  companies  in  London,  so  that  the  plaintiffs  did  not  have 
the  exclusive  right  to  the  use  of  the  trade  mark  Guinea  Coal  Com- 
pany, yet  the  court  held  that  they  were  entitled,  as  against  the 
defendant,  to  be  protected  in  the  use  of  the  •  name.  Lord  Justice 
GiFFORD,  writing  the  opinion  of  the  court,  says :  "  I  quite  agree  that 
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they  (plaintiffs)  have  no  property  in  the  name,  but  the  principle  upon 
which  the  cases  on  this  subject  proceed  is,  not  that  there  is  property 
in  the  word,  but  tliat  it  is  a  fraud  on  a  person  who  has  established 
a  trade  and  carries  it  on  under  a  given  name,  that  some  other  person 
should  assume  tlie  same  name,  or  the  same  name  with  a  slight  altera- 
tion, in  such  a  way  as  to  induce  persons  to  deal  with  him  in  the 
belief  that  they  are  dealing  with  the  person  who  has  given  a  reputa- 
tion to  the  name." 

This  same  case  is  cited  with  approval  in  the  case  of  Newman  v. 
Alvord  (51  N.  Y.  189),  Commissioner  Ea.rl  delivering  the  opinion, 
of  the  court,  and  it  may  be  fairly  said  to  state  the  law  as  it  exists  in 
the  State  of  Kew  York  in  respect  to  the  case  at  bar. 

In  the  case  of  Devlin  v.  Devlin  (69  N.  Y.  212)  the  court  went  so 
far  as  to  hold  that  the  defendant  could  not  use  his  own  name,  except 
with  his  initials  plainly  connected  with  the  name,  as  a  sign,  because 
such  use  tended  to  "  mislead  or  induce  the  public  to  believe  or  sup- 
pose he  is  the  plaintiffs."  In  Cas^well  v.  Hazard  (121  N.  Y.  484), 
Judge  RuGER,  delivering  the  opinion  of  the  court,  says :  "  The  right 
which  every  person  has  to  use  his  own  name  in  the  prosecution  of 
his  business  cannot  be  disputed,  and  this  right  can  be  limited  or  con- 
trolled only  when  such  name  has  become  the  trade  mark  or  business 
sign  of  another,  and  is  being  used  to  deceive  the  public  or  defraud 
the  person  who  made  it  valuable." 

"  Whether  the  court  will  Interfere  in  a  particular  case  must  depend 
upon  circumstances ;  the  identity  or  similarity  of  the  names ;  the 
identity  of  the  business  of  the  respective  corporations ;  how  far  the 
name  is  a  true  description  of  the  kind  and  quality  of  the  articles 
manufactured  or  the  business  carried  on  ;  the  extent  of  tlie  confusion 
which  may  be  created  or  apprehended,  and  otlier  circumstances 
which  might  justly  influence  the  judgment  of  the  judge  in  granting 
or  withholding  the  remedy,"  says  Judge  Andrews  in  the  case  of 
Charles  S.  Iliyyins  Company  v.  Higgins  Soap  Company  {supra)y 
and  these  matters  all  seem  to  have  been  taken  into  consideration  by 
the  trial  court  in  arriving  at  its  judgment. 

The  plaintiff  had  established  a  business  under  the  name  of  "  Cam- 
eron's ; "  that  business  was  the  sale  of  ready-made  clothing.  After 
she  had  made  a  reputation  for  the  name,  giving  it  a  value  as  a 
clothing-house  designation,  this  defendant  secured  a  location  in  the 


Digitized  by  VjOOQIC 


McCLELLAN  v.  DUNCOMBE.  353 

App.  Div.]  Second  Department,  February  Term,  1898. 

immediate  vicinity  and  adopted  the  same  name,  with  the  undoubted 
intention  of  taking  to  himself  the  benefits  incident  to  a  good  name 
and  business,  and  the  plaintiff  has  the  same  right  to  protection  that 
she  would  have  if  any  other  valuable  property  were  to  be  taken 
from  her  by  the  defendant  for  his  own  use  and  enjoyment.  If  the 
defendant  had  been  desirous  of  building  up  a  reputation  for  himself ; 
if  he  had  not  found  the  name  of  **'  Cameron's  "  to  have  a  value  to 
which  he  had  contributed  no  part,  and  to  which  he  had  no  right  of 
enjoyment,  can  we  conceive  of  a  reason  why  he  should,  after  a  busi- 
ness experience  of  some  months,  take  to  himself  a  name  which  had 
already  been  adopted  by  another  in  the  same  line  of  business  and  in 
his  own  immediate  locality  ?  There  can  be  but  one  answer  to  this 
question. 
The  judgment  of  the  trial  court  is  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 


Clarence  S.  McClellan  and  Thomas  R.  Hodge,  Appellants,  v. 
Naomi  Duncombe,  Respondent. 

BiU  of  particulars,  applied  for  on  the  ground  that  it  is  necessary  to  enable  the  defend- 
ant to  answer — it  cannot  he  granted  upon  the  ground  that  it  is  necessary  to  enable 
the  defendant  to  prepare  for  trial. 

Where,  pending  the  decision  of  a  motion,  made  by  the  defendant  in  an  action, 
for  a  bill  of  particulars  of  the  matters  alleged  in  the  complaint,  upon  the  ground 
that  it  is  necessary  to  enable  the  defendant  to  answer,  the  answer  is  served  (an 
application  for  an  extension  of  time  to  answer  having  been  refused),  the  court 
has  no  power  to  order  the  plaintiff  to  serve  a  bill  of  particulars  upon  the 
ground  that  it  is  necessary  to  enable  the  defendant  to  prepare  for  trial. 

Appeal  by  the  plaintiffs,  Clarence  S.  McClellan  and  anotlier, 
from  an  order  of  the  Supreme  Court,  made  at  the  Dutchess  County 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Westchester  on  the  29th  day  of  July,  1897,  granting  the  defendant's 
motion  for  a  bill  of  particulars. 

William  Z.  /S^iyder^  for  the  appellants. 

Boger  M.  Sherman,  for  the  respondent. 
App.  Div.— Vol.  XXVI.        45 
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Woodward,  J. : 

The  plaintiffs  bring  this  action  against  this  defendant  for  tlie  pur- 
pose of  collecting  a  bill  for  services  alleged  to  have  been  rendered 
the  defendant  in  connection  with  the  probate  of  the  will,  and  the 
settlement  of  the  estate,  of  the  husband  of  the  defendant.  The 
defendant,  before  answering,  made  application  for  an  order  compel- 
ling the  plaintiffs  to  furnish  a  bill  of  particulars,  alleging  in  her 
affidavit  that  the  information  which  she  demanded  was  necessary  in 
making  her  answer  to  the  complaint.  This  application  for  an  order 
to  furnish  a  bill  of  particulars  was  accompanied  by  a  request  for  an 
extension  of  time  in  which  to  answer.  This  the  court  refused  to 
grant,  and  the  answer  was  served  within  the  time  required  by  the 
practice  of  this  court.  Subsequently,  the  Special  Term  granted  the 
order  for  a  bill  of  particulars,  accompanying  it  with  the  following 
opinion  : 

"  It  has  been  decided  that  a  bill  of  particulars  was  not  needed  as 
a  preliminary  to  putting  in  answer.  A  motion  which  in  effect  seeks 
to  review  this  result  is  not  proper. 

*A  bill  of  particulars  is  proper,  however,  on  proceeding  in  this 
action,  to  enable  the  defendant  to  prepare  for  trial,  and  the  appli- 
cation for  such  bill  of  particulars  is  granted. 

"  If  from  the  bill  a  good  ground  is  made  apparent  for  an  amend- 
ment to  the  answer,  application  can  be  made  on  motion  for  leave  to 
amend.     No  costs." " 

The  defendant  asked  for  a  bill  of  particular,  asserting  in  her 
affidavit  that  it  was  necessary  to  enable  her  to  answer.  She  made 
no  pretense  that  a  bill  of  particulars  was  necessary  on  the  trial  of 
the  action,  and  there  was  nothing  before  the  court  to  justify  the 
granting  of  an  order  the  necessity  for  which  had  not  been  asserted. 
The  case  of  The  Arnerican  Credit  Indemnity  Company  v.  Bondy 
(17  App.  Div.  328)  is  practically  conclusive  on  this  point.  Justice 
Williams,  delivering  the  opinion  of  the  court,  says :  "  The  action 
was  brought  to  recover  damages  for  an  alleged  libel.  The  bill  of  par- 
ticulars granted  was  with  reference  to  certain  allegations  of  special 
damage.  No  answer  had  been  served  when  the  order  ap]>ealed  from 
was  made.  The  defendant  stated  in  his  affidavit  used  on  the  motion 
that  a  bill  of  particulars  was  necessary  and  material  to  his  defense  in 
the  case,  and  to  enable  him  to  answer,  as  lie  was  advised  hy  his  coimseL 
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"  The  order  was  prematurely  granted  if  based  upon  the  ground 
that  it  was  necessary  for  the  purpose  of  the  defense  of  the  ease.  It 
could  not  be  said  any  defense  would  be  made  until  an  issue  was 
raised  by  the  service  of  an  answer.  The  order  cannot  be  supported 
upon  this  ground."  {Watertown  Paper  Co.  v.  West,  3  App. 
Div.  451.) 

"  The  only  ground  upon  which  the  order  could  be  made  was,  that 
it  was  necessary  to  enable  the  defendant  to  answer.  The  defendant 
stated  that  he  was  advised  by  counsel  that  it  was  so  necessary,  but 
we  are  of  the  opinion  that  such  advice  was  not  well  considered. 
Tlie  defendant  stated  that  he  was  ignorant  of  the  particulars  of  the 
losses  alleged,  and  had  no  means  of  knowing  of  any  losses  suffered 
by  the  plaintiff.  This  being  assumed  as  true,  we  see  no  reason  why 
he  could  not,  without  a  bill  of  particulars,  have  denied  any  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to  the  allegations  in 
question.  (Code  Civ.  Proc.  §  500.)  That  section  did  not  require 
him  to  denf/  on  infm^^nation  and  belief.  He  might  properly  deny 
in  the  language  of  the  section,  and  was  not  obliged  to  go  further." 

In  the  case  at  bar  the  only  ground  on  which  the  order  could  be 
made  was,  that  it  was  necessary  to  enable  the  defendant  to  answer, 
because  that  was  the  only  ground  on  which  it  was  asked,  and  it  hav- 
ing been  decided  that  the  bill  of  particulars  was  not  necessary  to 
enable  her  to  answer,  there  was  nothing  before  the  court  for  it  to  act 
upon. 

"  It  seems  to  be  obvious,"  say  the  court  in  the  case  of  Morrill  v. 
Kazis  (8  App.  Div.  304),  "  that  the  only  purpose  of  making  an 
application  of  this  kind*  was  to  enable  the  defendant  to  get  from  the 
plaintiff  the  evidence  intended  to  be  used  on  the  trial.  That  sudi 
is  not  the"  office  of  a  bill  of  particulars  it  is  unnecessary  to  argue. 
In  Hayes  v.  St  Mary*s  Lodging  House  (89  Hun,  27) ;  Bender  v. 
Bender  (88  id.  449),  and  m  Newell  y,  Butler  {^^  id.  104),  that  prac- 
tice was  condemned.  It  was  not  necessary  in  any  way  to  enable  the 
defendant  to  answer  the  complaint  that  he  should  have  the  informa- 
tion sought  to  be  obtained.  It  was  entirely  competent  for  the 
defendant  to  answer,  denying  upon  information  and  belief  either  of 
the  matters  upon  which  the  plaintiff's  cause  of  action  was  based. 
The  purpose  of  an  answer  is  to  raise  an  issue ;  and,  to  say  that  the 
defendant,  in  order  to  raise  an  issue,  must  be  informed  by  the  plain- 
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tiff  of  all  the  evidence  that  he  has  to  support  each  and  every  par- 
ticular item  of  what  apparently  would  constitute  a  long  account,  is 
an  absurdity.  The  Code  of  Civil  Procedure  expressly  provides  the 
form  in  wliich  an  answer  may  be  made  where  the  party  does  not 
possess  the  information  to  enable  him  positively  to  contradict  an 
averment  of  the  complaint." 

This  is  precisely  the  condition  which  surrounds  the  defendant  in 
the  case  at  bar.  Tlie  plaintiffs  allege  tliat  she  owes  them  for  services 
ranging  over  a  period  of  three  years.  She  demands  a  bill  of  par- 
ticulars setting  out  in  detail  the  days  and  dates  on  which  the  service 
was  rendered.  Obviously  this  information  is  not  necessary  to  an 
answer,  and,  as  it  was  only  to  enable  the  defendant  to  answer  that  a 
bill  of  particulars  was  demanded,  there  can  be  no  justification  for 
the  granting  of  such  an  order  upon  the  papers  before  the  court, 
now  that  the  answer  has  been  put  in  and  the  issues  have  been  made. 
That  a  bill  of  particulars  may  become  necessary  during  the  litiga- 
tion, and  that  such  an  oi-der  may  be  entirely  proper  upon  a  motion 
setting  forth  the  facts,  it  is  no  part  of  the  duty  of  this  court  to 
deny,  but,  upon  the  case  now  before  us,  there  can  be  little  doubt 
that  the  court  below  was  in  error  in  granting  the  order  for  a  bill  of 
particulars. 

The  order  is  reversed,  with  costs. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 


Franklin  J.  Trumbull,  Respondent,  v.  John  J.  Ashley,  Appellant, 

An  answer  denying  material  allegations  upon  information  and  belief  cannot  he  oter^ 

ruled  a^  frivolous. 

In  an  action  brought  by  a  judgment  creditor  of  a  corporation  to  recover  of  a 
stockholder  thereof  a  certain  sum  because  of  his  unpaid  subscription,  an 
answer  denying  upon  information  and  belief  allegations  of  the  complaint  as  to 
the  time  when  the  corporation  was  organized,  the  amount  of  its  stock,  the 
amount  actually  subscribed  for  and  the  amount  actually  paid  in,  and  as  to  the 
defendant's  failure  to  pay  his  subscription  to  the  stock,  puts  in  issue  material 
allegations  of  the  complaint,  and  cannot  be  overruled  as  frivolous,  however 
improbable  it  may  appear  to  the  court  that  the  defendant  is  not  aware  of  the 
exact  facts. 
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Appeal  by  the  defendant,  John  J.  Ashley,  from  a  judgment  of 
the  Supreme  Conrt  in  favor  of  the  plaintiff  for  $214.36,  entered  in 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  16th  day  of 
August,  1897,  upon  an  order  of  the  Supreme  Court,  made  at  tlie 
Kings  County  Special  Term  and  entered  in  the  office  of  the  clerk  of 
tlie  county  of  Kings  on  the  10th  day  of  August,  1897,  striking  out 
the  answer  as  frivolous  and  directing  the  entry  of  judgment  on  the 
pleadings  in  favor  of  the  plaintiff,  with  notice  of  an  intention  to 
bring  up  for  review  upon  such  appeal  the  said  order. 

Clifton  V,  Edwards^  for  the  appellant. 

Max  J,  Bernheim  [Louis  W.  DinJrelspiel  with  him  on  the  brief], 
for  the  respondent. 

Woodward,  J. : 

This  action  was  brought  to  recover  the  sum  of  S170.92  on  account 
of  the  defendant's  unpaid  subscription  to  the  capital  stock  of  the 
American  Engineering  Works,  of  which  the  plaintiff  herein  is  a 
judgment  creditor.  It  is  alleged  in  the  complaint  that  the  plaintiff 
has  performed  certain  services  for  the  American  Engineering  Works, 
for  which  he  has  recovered  a  judgment,  upon  which  an  execution 
was  issued,  which  has  been  returned  unsatisfied,  and  he  now  seeks 
to  recover  of  the  defendant  as  a  stockholder  in  the  said  corporation. 
It  is  also  alleged,  on  information  and  belief,  that  defendant,  John 
J.  Ashley,  "  subscribed  for  and  owns  five  shares  of  the  capital  stock 
of  paid  American  Engineering  Works,  par  value  of  which  is  five 
hundred  dollars,  but  that  said  amount,  five  hundred  dollars,  has 
never  been  paid  in  by  him,"  and  "  on  information  and  belief  that 
said  corporation  was  organized  in  the  year  1896  witli  a  capital  stock 
of  live  thousand  dollars,  divided  into  fifty  shares  of  the  par  value 
of  one  hundred  dollars  each  ;  that  the  amount  of  capital  stock  actually 
subscribed  was  fifteen  hundred  dollars,  and  of  this  amount  five  hun- 
dred dollars  was  actually  paid  in  by  the  stockholders.-' 

The  answer  admits,  or  refuses  to  deny,  all  of  the  allegations 
except  those  set  out  in  paragraphs  3  and  4  of  the  complaint,  and 
wliicli  are  quoted  above,  and  these  are  denied  on  information  and 
belief.  The  plaintiff  made  a  motion  at  a  Special  Term  for  judg- 
ment against  the  defendant  on  the  ground  that  the  answer  of  the 
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defendant  was  frivolous,  and  for  an  order  striking  out  as  a  sham  and 
false  in  fact  that  part  of  defendant's  answer  embraced  in  paragraph 
No.  2  of  said  answer.  The  learned  court,  upon  a  hearing  of  the 
motion,  ordered  and  adjudged  "  that  the  answer  of  the  defendant 
herein  be  overruled  as  frivolous,  and  that  the  plaintiff  have  judg- 
ment thereon  for  the  relief  demanded  in  the  complaint,  with  the 
costs  and  disbursements  of  this  action  and  ten  dollars  costs  of  this 
motion."     The  defendant  appeals  from  this  order. 

The  court  below  having  refused  to  pass  upon  the  motion  to  strike 
out  paragraph  2  of  tlie  answer,  and  having  rendered  its  judgment 
solely  upon  the  proposition  that  the  answer,  considered  as  a  whole,  was 
frivolous,  there  is  but  one  question  presented  to  this  court  for  decis- 
ion, and  that  is  whether  the  court  below  erred  in  overruling  the 
answer  of  the  defendant  upon  the  grounds  stated.  Upon  this  point 
there  can  hardly  be  two  opinions.  "  It  is  now  settled,"  says  Justice 
Hatch  in  the  case  of  Ilumhh  v.  McDoiwugh  (5  Misc.  Rep.  508), 
"that  a  denial  upon  information  and  belief  is  autliorized  by  section 
500,  Code  of  Civil  Procedure,"  and  if  the  answer  of  the  defendant 
denied  a  material  fact  necessary  to  a  cause  of  action,  he  was  clearly 
within  the  rule  as  stated  by  Justice  Hatch,  and  the  court,  in  over- 
ruling such  an  answer,  was  in  error.  The  plaintiff  alleges,  and  the 
allegation  is  necessary  to  maintain  the  action,  that  the  "  said  corpo- 
ration was  organized  in  the  year  1896  with  a  capital  stock  of  five 
thousand  dollai-s,  divided  into  fifty  shares  of  the  par  value  of  one 
hundred  dollars  each ;  that  the  amount  of  capital  stock  actually  sub- 
scribed was  fifteen  hundred  dollars,  and  of  this  amount  five  hun- 
dred dollars  was  actually  p.iid  in  by  the  stockholders."  This  the 
defendant  denies  upon  information  and  belief. 

Again,  it  is  alleged,  and  the  allegation  is  necessary  to  the  main- 
tenance of  the  action,  that  defendant  "  John  J.  Ashley  subscribed 
for  and  owns  five  shares  of  the  capital  stock  of  said  American 
Engineering  Works,  par  value  of  which  is  five  hundred  dollars,  but 
that  said  amount,  five  hundred  dollars,  has  never  been  paid  in  by 
him."  This  the  defendant  denies  upon  information  and  belief,  and 
however  improbable  it  may  have  appeared  to  the  court  below  that 
the  defendant  should  not  have  been  aware  of  the  exact  facts,  the 
issue  having  been  raised,  the  burden  of  proving  the  allegations  was 
thrown  upon  the  plaintiff,  and  it  was  not  within  the  province  of  the 
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conrt  to  overrule  the  answer  upon  the  ground  that  it  was  frivolous. 
"  An  answer  can  be  said  to  be  frivolous  only  when  it  is  so  clearly 
bad  as  to  require  no  argument,"  says  Justice  Rumsey  in  the  case  of 
GruetisUin  v.  Jablonsky  (1  App.  Div.  580)  "  to  show  its  character, 
and  which  would  be  said  to  be  so  manifestly  defective  as  to  be 
indicative  of  bad  faith  upon  a  mere  inspection.  {Strong  v.  Sprotdy 
53  X.  Y.  497.)  Unless  it  appears  by  inspection  of  the  pleading 
that  it  raises  no  issue  upon  any  fact  which  the  plaintiff  must  prove, 
it  is  not  frivolous,  however  objectionable  it  may  be  in  other  respects." 
**  An  answer  must  be  tested,"  says  Justice  Landon  in  the  case  of 
^Vest  End  Sav'uigs  cfe  Loan  Association  v.  Niver  (4  App.  Div. 
618),  "  by  the  complaint,  and  if  it  puts  in  issue  its  material  allega- 
tions as  to  the  defendant,  it  is  good  enough  for  the  purposes  of  the 
action."  "  We  think,  therefore,  upon  reason  as  well  as  upon  the 
construction  of  the  Code,"  says  Judge  Andrews  in  delivering  the 
opinion  of  the  court  in  the  case  of  Bennett  v.  Leeds  Manufactur- 
ing Co,  (110  N.  Y.  150),  "a  denial  in  a  verified  answer  of  a  material 
allegation  in  the  complaint,  *upon  information  and  belief,'  is  good. 
Any  other  conclusion  would  lead  in  some  oases  to  great  injustice. 
Tliere  are  diverse  authorities  upon  the  question,  but  the  great  pre- 
ponderance of  authority  supports  the  conclusion  we  have  reached." 

The  denial  of  a  material  fact  is  not  frivolous ;  its  character  is  not 
changed  by  the  fact  that  the  denial  is  made  upon  "  information  and 
belief,"  and  the  court  below  was  clearly  in  error  in  overruling  the 
answer  of  the  defendant. 

The  judgment  of  the  court  is,  therefore,  reversed. 

All  concurred. 

Judgment  reversed,  with  costs  to  the  appellant  to  abide  the  event, 
and  motion  denied,  with  ten  dollars  costs. 
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Nathaniel  K.  Weed  and  William  D.  Bagshaw,  Respondents,  v. 
Michael  Donahue,  Appellant. 

Deed — construction  of  a  grant  of  an  easement  in  an  alley, 

A  grant  made  by  the  common  owner  of  two  adjoining  lots,  each  about  one  hundred 
feet  deep,  and  each  having  a  house  thereon  about  twenty-two  feet  in  depth,  of 
the  use  of  an  alley,  lying  between  such  lots,  expressed  in  the  words  "  Together 
with  the  right,  at  all  times,  to  the  use  of  an  alleyway  ten  feet  wide,  along  the 
south  side  of  said  premises  above  described,  in  common  with  the  owner  or 
owners  of  the  premises  adjoining  on  the  south,  at  all  times,  for  ingress  and 
egress  to  and  from  said  lauds  above  described,"  conveys  to  the  grantee  an 
easement  in  an  alley  ten  feet  wide  running  along  the  entire  length  of  the  south 
side  of  his  lot,  and  such  easement  is  not  limited  to  a  distance  of  only  such  length 
in  excess  of  twenty -two  feet  as  would  enable  the  grantee  of  the  first  conveyed 
parcel  to  turn  from  the  alley  into  his  lot  behind  the  house  which  stood  on  such 
lot  at  the  time  of  the  conveyance. 

Appeal  by  the  defendant,  Michael  Donahue,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office 
of  the  clerk  of  the  county  of  Orange  on  the  1st  day  of  June,  1897, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  Orange 
Special  Term. 

li,  C.  Coleman^  for  the  appellant. 

A.  11,  F,  Seeger^  for  the  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  of  the  Special  Term. 

All  concurred. 

The  following  is  the  opinion  of  the  Special  Term : 

HiRSCHBERG,  J.  : 

At  a  time  when  Mary  McGraw  was  the  owner  of  both  the  parcels 
of  land  now  owned  by  the  parties  to  this  action  respectively,  on  the 
east  side  of  Chambers  street  in  the  city  of  Newburgh,  she  conveyed 
the  premises  now  owned  by  the  plaintiffs,  b}"  a  conveyance  contain- 
ing tlie  following  provision  :  "  Together  with  the  right,  at  all  times, 
to  the  use  of  an  alleyway  ten  feet  wide,  along  the  south  side  of  said 
premises  above  described,  in  eonnnon  with  the  owner  or  owners  of 
the  premises  adjoining  on  the  south,  at  all  times,  for  ingress  and 
egress  to  and  from  said  lands  above  described.  Any  expense  of 
keeping  up  said  alley wjiy  and  the  gate  at  the  entrance  thereof  to  be 
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borne  equally  by  all  the  parties  using  the  same.  And  together  with 
the  right  to  use  the  drains  running  through  the  property  adjoining 
on  the  south  under  said  alleyway  as  they  now  are,  with  right  to  enter 
and  repair  the  same  at  any  time.  Said  rights  to  go  with  the  land  • 
to  the  party  of  the  second,  his  heirs  and  assigns."  The  lands  on 
the  south  above  referred  to,  and  then  owned  by  Mary  McGraw,  have 
since  been  conveyed  to  the  defendant,  but  it  does  not  appear  in  what 
terms  the  plaintiflFs'  rights  in  such  land  are  recognized  and  reserved. 

At  the  time  of  the  conveyance  of  the  plaintiiFs  lands,  there 
were  old  frame  buildings  on  the'  Chambers  street  front  of  both 
properties  of  a  depth  of  twenty-two  feet  each,  and  there  were  barns 
or  stables  at  the  extreme  rear.  The  depth  of  the  lots  was  from  one 
hundred  to  one  hundred  and  two  feet,  the  front  of  the  plaintiffs' 
premises  was  twenty-five  feet  and  the  front  of  the  premises  remain- 
ing to  Mrs.  McGraw,  but  now  owned  by  the  defendant,  was  fifty 
feet  and  one  inch.  The  distance  between  the  two  houses  was  ten 
feet  and  eight  inches,  and  agate  was  maintained  across  this  space 
four  or  five  feet  east  of  Chambers  street  against  intrusion  by 
strangers.  A  short  distance  from  the  rear  of  the  plaintiffs'  building 
tliere  was  a  gate  in  the  division  fence,  and  woodsheds  were  along  or 
near  the  dividing  line  a  few  feet  further  to  the  eastward.  On  the 
defendant's  lot,  near  the  rear,  but  adjoining  the  dividing  line,  an 
open  shed  was  erected  subsequently  to  the  plaintiffs'  conveyance, 
hut  so  constructed  that  horses  and  vehicles  could  be  driven  through. 
Some  evidence  tends  to  show  that  the  owners  and  tenants  of  i)lain- 
tiffs'  proi)erty  have  driven  upon  that  property  from  the  defendant's, 
hv  way  of  the  alley  referred  to,  at  other  points  than  where  the  gate 
stood  in  the  division  fence.  The  old  frame  building  referred  to 
covered  the  entire  front  of  the  plaintiffs'  lot. 

The  j)laintiflF6  have  recently  torn  down  the  old  frame  building  on 
their  lot,  and  have  erected  a  new  one  of  brick,  twenty -five  feet  front 
hv  sixty-two  feet  deep.  The  defendant  has  placed  a  closed  gate  or 
other  obstruction  across  his  property  to  tlie  west  of  the  easterly  end 
of  this  new  building,  thus  preventing  the  plaintiffs  from  reaching 
their  lut  at  the  rear  of  such  building  and  from  access  through  the 
alleyway  to  a  new  stable  they  are  about  to  construct  there.  This 
action  is  brought  to  compel  the  removal  of  the  obstruction. 

The  defendant  contends  that  the  alleyway  referred  to  in  the  deed 
App.  Div.— Vol.  XX>^I.         46 
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was  only  the  space  between  the  two  buildings,  and  that  the  right  to 
its  use  was  limited  to  sufficient  room  for  turning  into  plaintiffs' 
property  after  traversing  the  twenty-two  feet  between  the  buildings. 
I  think  such  a  construction  would  be  narrower  than  the  language 
used  allows,  and  narrower  than  was  contemplated  by  Mrs.  McGraw 
and  her  grantee  at  the  time  the  right  in  question  was  created. 

As  the  space  between  the  two  houses  was  about  ten  feet  in  width, 
it  would  have  been  easy  to  have  conferred  a  right  to  use  the  alley- 
way "  formed  by  the  two  houses,"  or  "  the  space  between  the  two 
houses,"  as  a  means  of  access  to  the  lands  conveyed,  by  words  clearly 
limiting  the  exercise  of  the  right  to  such  space  plainly  and  expressly. 
The  reference  would  have  been  to  an  existing  alleyway,  visible  and 
requiring  no  description  or  measurement.  But  the  parties  seemed 
to  contemplate  future  sales  of  the  land  then  retained  by  Mi's. 
McGraw,  in  parcels  to  different  owners,  and  the  creation  for  the  use 
of  each  of  them  of  an  alleyway  to  be  maintained  in  common.  The 
right  conveyed  is  expressly  for  "  all  time ; "  it  is  the  right  to  use 
"an  alleyway  ten  feet  wide,"  not  the  alleyway  then  existing;  this 
alleyway  is,  or  is  to  be,  "along  the  south  side"  of  the  premises 
conveyed,  not  along  the  eastwardly  twenty-two  feet  of  the  south 
side ;  it  is  to  furnish  access  to  and  egress  from  the  "  lands  "  conveyed 
without  restriction  or  limitation  ;  the  use  is  to  be  in  common  witli 
the  "  owner  or  owners "  of  the  premises  adjoining  on  the  south  ; 
and  the  expense  of  keeping  up  said  alleyway  and  the  entrance  gate 
is  to  be  borne  equally  by  all  the  parties  using  the  same.  These  ])ro- 
visions  seem  to  be  more  consonant  with  a  scheme  to  preserve  a 
ten-foot  alleyway  for  the  beneficial  use  of  all  future  owners  of  the 
entire  property,  than  with  a  mere  grant  to  the  plaintiffs  while  the 
dilapidated  buildings  stand,  of  the  use  of  the  open  space  between 
them,  with  a  sharp  turn  at  the  end  of  the  twenty-two  feet.  The 
latter  construction  would  prohibit  the  plaintiffs  from  extending  the 
old  building,  or  constructing  a  new  one  deei3er,  without  relinquishing 
the  right  of  way  forever.  Such  a  construction  seems  to  me  unrea- 
sonable, and  not  within  the  language  employed,  and  in  violation  of 
the  rule  of  construction  by  which  the  intention  controls  where  the 
language  is  doubtful. 

Judgment  should  pass  for  the  plaintiffs  removing  the  obstructions, 
with  costs. 
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Gerard  Bennett  and  Herman  D.  Levino,  Respondents,  v.  Edison 
Electric  Illuminating  Company  of  Brooklyn,  Appellant. 

CorUraet  to  dig  weUs,  tJis  payment  for  the  work  to  he  dependent  on  the  amount  of 
rtater  furnuthed  —  the  pt*oper  construction  of  a  provision  far  a  test  determined  by 
the  action  of  the  parties —  rule  of  construction  of  evidence  where  a  party  is  in  pos- 
session of  the  subject-matter  of  a  negative  averment. 

A  contract,  drawn  by  a  layman,  was  as  follows:  **  We  agree  to  put  In  for  you 
two  wells  to  furnish  station  No.  3  at  No.  81  Guinett  Street,  Brooklyn,  E.  D., 
at  the  uniform  price  of  $10.00  per  1,000  gallons  of  water  furnished  per  day  of  24 
hours.  ♦  ♦  *  It  is  understood  that  after  test  and  upon  completion  of  the 
wells  the  price  agreed  upon  is  due  and  payable. *'  Under  this  contract  a  test  of 
less  than  twenty-four  hours  continuance  took  place,  of  which  the  corporation 
for  which  the  work  was  to  be  done  was  notified,  and  at  which  its  representa- 
tive was  present,  and  neither  at  that  time  nor  for  a  long  time  thereafter  did  the 
corporation  express  any  dissatisfaction  with  the  manner  in  which  the  test  was 
made. 

Eeld,  that,  under  the  circumstances,  it  was  not  necessary  that  the  test  should 
have  continued  for  twenty  four  hours. 

Where  a  corporation  in  possession  of  wells  presents,  upon  the  trial  of  an  issue  as 
to  their  capacity,  very  meagre  evidence  as  to  their  production,  the  principle 
may  be  invoked  against  it  that  where  the  subject-matter  of  a  negative  aver- 
ment lies  peculiarly  within  the  knowledge  of  the  other  party,  the  averment  is 
to  be  taken  as  true  unless  disproved  by  that  party. 

Appeal  by  the  defendant,  the  Edison  Electric  Illuminating 
Company  of  Brooklyn,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of  the  county 
of  Kings  on  the  loth  day  of  June,  1897,  npon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  22d  day 
of  July,  1897,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

E'lioard  M,  Shepard  {Frank  Harvey  Fldd  with  him  on  the 
brief],  for  the  appellant. 

Edward  M.  Grouty  for  the  respondents. 

Goodrich,  P.  J. : 

The  plaintiffs,  engineers  and  contractors  doing  business  under  the 
name  of  the  Metropolitan  Construction  Company,  in  April,  1894, 
entered  into  a  writtten  contract  with  tlie  defendant  corporation  for 
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tlie  building  of  two  wells.  The  material  part  of  this  contract  reads 
as  follows:  "We  agree  to  put  in  for  you  two  wells  to  furnish  sta- 
tion No.  3  at  No.  81  Guinett*  Street,  Brooklyn,  E.  D.,  at  the  uniform 
price  of  $10.00  per  1,000  gallons  of  water  furnished  per  day  of  24 
hours.  You  are  to  give  us  free  access  to  your  premises  for  our  men 
and  tools.  It  is  underetood  that  after  test  and  upon  completion 
of  the  wells,  the  price  agreed  upon  is  due  and  payable." 

The  pleadings  were  amended  at  the  trial  and,  as  amended,  the 
complaint  alleged  that  the  plaintiflEs,  by  an  instrument  in  writing, 
contracted  with  the  defendant  "  to  put  in  two  wells  to  furnisli  its 
station  No.  3,  at  81  Gwinnett*  street,  in  the  city  of  Brooklyn,  at  the 
uniform  price  of  $10  per  thousand  gallons  of  water  per  day  of 
twenty -four  hours,"  and  that  they  "  put  in  two  wells  at  said  station 
which  furnished  water  at  the  rate  of  800  gallons  per  minute,  and 
4,800  gallons  per  hour,  and  1,150,000  per  day  of  24  hours,  and  that 
there  is  now  justly  due  them  the  sum  of  eleven  thousand  five  hun- 
dred and  twenty  dollars  therefor,"  and  demanded  judgment  for  that 
sum  and  interest. 

The  amended  answer  denied  these  allegations,  and  set  up  as  an 
equitable  defense  that  the  plaintiffs  agreed  to  construct  two  wells 
"at  the  rate  of  one  dollar  per  thousand  gallons  of  water  per  day 
of  twenty-four  hours,  furnished  from  said  wells,  in  addition  to  the 
water  then  being  derived  from  the  other  wells  of  the  defendant ; " 
that  the  written  contract,  in  stating  the  price,  stated  it  to  be  ten 
dollars  instead  of  one  dollar,  that  this  was  not  the  intent  of  the 
parties,  and  that  the  ten  dollars  was  inserted  by  the  plaintiffs  with 
intent  to  deceive  or  defraud  the  defendant,  and  asked  for  a  refor- 
mation of  the  contract.  Tlie  reply  denied  the  allegations  of  the 
counterclaim. 

The  defendant  at  the  Trial  Term  moved  that  the  equitable  issues 
be  tried  first,  and  that  thereafter  the  court  proceed  with  the  trial 
of  the  common-law  issues.  The  motion  was  denied.  The  defend- 
ant thereupon  moved  that  tlie  equitable  issues  be  sent  to  the 
Special  Term,  which  was  also  denied.  To  each  denial  the  defendant 
excepted. 

This  court,  on  a  previous  appeal  from  an  order  denying  a  motion 
of   the   defendant   for  a  trial   of   the   equitable  issues   at   Special 
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Term,  affirmed  the  order  without  prejudice  to  the  right  of  the 
defendant  to  renew  the  same  at  the  trial.  The  opinion  recognized 
the  defendant's  claim  that  the  answer  constituted  a  counterclaim, 
but  held  that  "  the  matter  was  equally  available  to  the  defendant  as 
a  defense  to  the  action  in  the  manner  in  which  it  was  plead,  and 
if  it  was  established  that  there  was  a  mistake  in  the  respect  claimed, 
it  constituted  a  good  defense  to  that  extent,  and  the  plaintiff's  action 
would  be  defeated  or  their  damages  be  measured  by  the  reduced 
price."  (18  App.  Div.  411.)  This  decision  renders  it  unnecessary 
to  consider  this  question  further. 

The  trial  of  the  issues  raised  by  the  amended  proceedings  resulted 
in  a  verdict  for  $5,750,  but  a  question  arising  as  to  the  interest,  the 
jury  was  sent  back  for  further  consideration,  and  returned  with  a 
verdict  adding  the  interest.  No  objection  was  made  by  the  defend- 
ant until  after  the  return  of  the  jury  and  the  rendition  of  the 
amended  verdict,  which  was  for  $6,468.66.  After  the  verdict  the 
defendant  excepted.  The  exception  to  the  rendition  of  the  cor- 
rected verdict  is  untenable,  as  no  objection  was  made  before  the 
jury  was  sent  out  for  further  consideration.  From  the  judgment 
entered  upon  this  verdict  and  from  an  order  denying  a  new  trial, 
the  defendant  appeals. 

The  contention  of  the  parties  centers  upon  three  questions :  FirsL 
Whether  the  price  agreed  upon  was  ten  dollars  or  one  dollar  per 
thousand  gallons.  Second,  Does  the  contract,  by  its  terms,  require 
a  continuous  test  through  twenty-four  hours  ?  Thii'd,  What  amount 
of  water  the  wells  furnished. 

As  to  the  first  question,  there  was  a  large  amount  of  evidence  on 
both  sides.  The  witnesses  testified  to  the  negotiation  which  pre- 
ceded the  sending  of  a  written  proposal,  the  meeting  of  the  plain- 
tiffs with  Mr.  Barstow,  the  defendant's  general  superintendent,  the 
discussion  of  the  terms  of  the  proposal,  the  obliteration  of  certain 
words  and  sentences  therein,  the  reinsertion  of  some  phrases  by  Mr. 
Barstow  after  the  subject  had  been  discussed  and  the  final  signature 
of  the  defendant  by  "  S.  W.  Barstow,  Gen'l  Sup't,"  after,  as  he  tes- 
tified, he  had  read  it  through. 

There  were  two  copies  of  this  contract,  an  original  and  a  carbon 
copy,  of  which  the  defendant  had  one.  That  copy  was  not  pro- 
duced on  the  trial,  but  testimony  was  given  by  the  defendant  to 
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account  for  its  loss.  On  inspection  of  the  copy  produced  by  the 
plaintiffs,  Mr.  Barstow  was  examined  as  to  the  appearance  of  the 
figures,  ten  dollars,  and  testified  that  he  could  not  discover  anything 
that  looked  like  an  alteration. 

The  defendant,  on  the  question  of  the  price  which  was  agreed 
upon,  and  before  any  evidence  was  given  by  the  plaintiffs  on  tlie 
subject  of  the  value  or  customary  price  paid  for  digging  wells,  fur- 
nished testimony  as  to  the  usual  price  for  digging  wells  like  those 
in  question.  The  plaintiffs,  on  rebuttal,  offered  evidence  as  to  the 
customary  price,  and  also  as  to  the  fair  price  in  a  case  where  the 
contractor's  emolument  was  contingent  upon  successful  results. 
The  defendant  objected  and  excepted  on  the  ground  that  the  plain- 
tiffs should  have  given  their  testimony  upon  this  subject  in  the  firet 
instance;  but  this  was  a  matter  resting  in  the  discretion  of  the 
trial  justice. 

The  court  carefully  charged  the  jury  upon  the  question  of  the 
price  agreed  upon,  stating  the  contention  of  the  parties,  and  fairly 
and  clearly  submitted  to  the  jury  the  question  whether  it  was  the 
actual  agreement  between  the  parties  that  the  price  was  to  be  one 
dollar  or  ten  dollars  per  thousand  gallons,  and  the  verdict  is  not  to 
be  disturbed  as  there  does  not  seem  to  be  any  such  preponderance  of 
evidence  as  to  justify  setting  it  aside. 

As  to  the  second  question  the  contract  reads :  "  At  the  uniform 
price  of  $10.00  per  1,000  gallons  of  water  furnished  per  day  of  24 
hours."  The  plaintiffs  contend  that  the  fair  construction  of  this 
language  is  that  a  test  need  not  actually  continue  during  and  through- 
out a  period  of  twenty-four  hours,  but  need  only  be  sutBcient  to 
show  that  there  would  be  a  continuing  delivery  of  the  required 
amount  during  that  period ;  while  the  defendant  contends  that  it 
requires  the  test  to  be  actually  continued  through  a  period  of  twenty- 
four  hours  and  a  flow  to  be  actually  shown,  which  produces  the 
results  claimed. 

I  cannot  discover  any  significance  in  the  use  of  the  word  "  uniform  " 
in  the  contract,  it  being  used,  apparently,  as  a  qualifying  adjective 
to  the  word  "  price."  If  it  had  qualified  the  word  "  furnished '' 
there  would  be  ground  for  the  defendant's  contention.  The  other 
words  are  "  furnished  per  day  of  24  hours."  I  think  the  use  of  the 
words  "  of  24  hours  "  was  intended  to  define  the  length  pf  the  day 
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80  as  to  distinguish  it  from  the  ordinary  use  of  the  word  "  day,"  as 
applied  to  the  operations  of  manufacturers.  Tlie  defendant  offered 
evidence  to  show  that  the  operation  of  the  company's  works  was 
continuous  during  the  entire  day  and  night,  and  that  it  required  a 
flow  of  water  at  all  hours,  and  this  would  seem  to  have  afforded  a 
reason  why  the  company  should  have  usod  words  defining  the  char- 
acter and  method  of  the  test  if  it  had  intended  to  require  a  special 
method  of  testing.  The  words  seem  to  have  been  inserted  rather 
for  the  plaintiffs'  benefit  in  determining  tlie  amount  of  their  com- 
pensation, as  it  was  not  to  be  limited  to  the  amount  of  water  fur- 
nished during  the  hours  of  an  ordinary  day's  work,  but  to  the 
amount  furnished  during  twenty-four  hours.  For  if  the  wells  pro- 
duced 800  gallons  per  minute  or  48,000  gallons  per  hour,  there 
would  be  a  very  serious  difference  in  the  price  to  be  paid  if  it  were 
to  be  calculated  on  the  flow  for  eight  or  ten  hours,  instead  of  on  the 
flow  for  twenty-four  hours. 

This  contract  was  not  drawn  by  lawyers.  It  was  a  contract 
between  laymen.  It  falls  within  the  category  of  mercantile  con- 
tracj;s,  and  such  contracts  are  not  to  be  construed  with  strictness, 
but  in  such  a  manner  as  to  enable  the  court  to  arrive  at  the  real 
meaning  and  intention  of  the  parties  without  hampering  it  with 
technical  rules  of  interpretation.     (^Baymond  v.  Tyaon^  17  How.  53.) 

In  Blossom  v.  Grijfin  (13  N.  Y.  569)  it  was  held  that,  in  constru- 
ing a  writing,  "  it  is  proper  to  look  at  all  the  surrounding  circum- 
stances, the  pre-existing  relation  between  the  parties,  and  then  to  see 
what  tliey  mean  when  they  speak."  And  in  Gray  v.  Green  (9  Ilun, 
334 ;  affd.  without  opinion  hi  102  N.  Y.  674)  it  was  held  that  parties 
may  give  to  a  contract  a  practical  construction  by  their  acts. 

Here  the  question  of  test  was  discussed  between  the  parties  before 
the  contract  was  signed,  and  the  conditions  and  method  of  the  test 
were  not  specified.  The  words  "  after  test "  were  •  struck  out  and 
again  inserted  by  the  defendant's  superintendent.  After  the  defend- 
ant was  notified  to  attend  the  test,  its  representatives  did  attend, 
and  there  is  no  evidence  that  any  expression  of  dissatisfaction  was 
made  at  that  time  with  the  mode  of  the  test  as  it  was  made.  If 
nothing  further  was  done  or  said  within  a  reasonable  time  there- 
after, it  can  hardly  be  claimed  that  the  parties  differed  in  the  deduc- 
tion proper  to  be  made  as  to  the  amount  of  water  which  the  plain- 
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tiffs'  wells  would  furnish  during  twenty-four  hours,  or  that  they  had 
not  given  a  practical  construction  to  the  method  of  test  to  which  the 
contract  so  briefly  related.  Indeed,  it  may  be  said  that  if  the  defend- 
ant had  not  considered  the  test  a  practical  and  sufficient  one,  it  could 
have  manifested  its  disapproval  of  it  at  the  time  when  it  was  made, 
or  within  a  reasonable  time  thereafter,  but  the  evidence  shows  that 
no  such  suggestion  was  made  until  long  subsequently.  We  think 
this  affords  a  practical  construction  of  the  meaning  of  the  word 
"  test "  which  the  parties  had  in  mind  when  the  contract  was  signed. 
If  the  defendant  liad  had  any  doubt  upon  the  subject,  it  could  have 
called  for  a  more  stringent  test,  or  if  it  then  had  construed  the  con- 
tract as  requiring  a  continuous  flow  to  be  shown  for  a  period  of 
twenty-four  hours,  it  could  have  expressed  that  idea,  and  if  such  a 
test  had  been  refused,  a  new  and  different  question  might  have  arisen 
at  the  trial.  But  its  silence  in  this  regard  gave  consent  to  the  test 
as  sufficient  in  the  way  in  which  it  was  made. 

The  third  question,  as  to  the  amount  of  water  produced,  requires 
a  somewhat  more  extended  consideration.  It  involves  numerous 
elements.  The  contract  required  the  plaintiffs  to  furnish  a  certain 
quantity  of  water,  and  the  court  charged  that  this  meant  that  the 
plaintiffs  should  furnish  an  additional  supply  of  water,  additional  to 
what  was  already  produced  by  the  then  existing  wells  of  the  defend- 
ant, and  as  this  was  most  favorable  to  the  appellant,  no  question  as 
to  that  ruling  is  raised  on  this  appeal. 

The  contract  provided  for  the  payment  of  the  price  "  after  test, 
and  upon  completion  of  the  wells."  The  court  charged  that  the 
question  to  be  determined  was,  "  what  did  the  plaintiffs  supply,  for 
which  they  are  entitled  to  be  paid  here?"  and  "that  the  burden  is 
upon  the  plaintiffs  to  satisfy  you  by  a  fair  preponderance  of  evidence 
that  each  minute  during  twenty-four  hours  the  plaintiffs'  pumps 
together  yielded  800  gallons  a  minute  *new'  water,  before  you  can 
give  them  one  dollar  or  ten  dollars  for  each  of  these  thousand  gallons 
per  minute  per  day." 

There  was  no  contention  on  the  part  of  the  plaintiffs  that  there 
was  any  continuous  test  of  well  No.  1  during  a  period  of  twenty- 
four  hours.  There  was  evidence  of  various  tests  for  different  parts 
of  different  days,  and  of  the  method,  measures  and  results  of  such 
tests,  and  of  the  amount  of  water  dehvered.     But  there  was  evidence 


Digitized  by  VjOOQIC 


BENNETT  v,  EDISON  ELECTRIC  ILL.  CO.       369 
App.  Div.]  Second  Defabtment,  FEBRrARY  Term,  1898. 

of  a  continuous  test  of  well  No.  2  running  through  a  period  of 
twenty-four  hours.  It  is  true  that  the  defendant  had  no  representa- 
tive present,  but  the  fact  remains  that  there  was  evidence  that  in 
September  a  pump  was  put  on  the  well ;  that  it  was  run  continu- 
ously for  twenty-four  hours,  with  the  exception  of  the  hour  occupied 
in  changing  the  day  to  the  night  shift  of  workmen,  and  that  this 
continued  not  only  for  one  day  of  twenty-four  hours  but  for  several 
days. 

Barstow  testified  that  at  the  time  of  the  signing  of  the  contract 
there  was  some  conversation  alx)ut  the  subject  of  test,  but  there  does 
not  seem  to  have  been  any  actual  agreement  as  to  the  method  of  the 
test  named  in  the  contract,  and  there  is  a  clause  in  it  that  "  all  the 
conditions  of  this  contract  are  contained  above."  Under  these  cir- 
cumstances, the  learned  court  correctly  stated  the  principle  upon 
which  a  test  should  be  adjudged,  when  it  said  that  "  test,"  as  used 
in  the  contract,  meant  "  a  fair,  adequate,  intelligent  and  ordinary 
test,"  and  that  the  jury  "  must  be  satisfied  that  the  goods  were 
delivered  ;  that  the  quantity  of  .water  for  which  you  render  a  verdict 
was  furnished,  or  could  have  been  furnished." 

The  plaintiffs  gave  evidence  of  several  witnesses  as  to  the  method 
of  the  tests  on  several  occasions,  one  of  which  was  made  in  March, 
1895,  upon  well  No.  1,  at  which,  after  notification,  two  of  the 
defendants'  representatives,  Gilladeau  and  Wolff,  were  present ; 
that  a  centrifugal  pump  was  attached  to  one  of  the  walls ;  that  a 
fifty-three-gallon  barrel  was  placed  under  the  stream  of  water  and 
filled  at  intervals  twenty  or  twenty-five  times,  and  that  the  number 
of  seconds  which  it  took  to  fill  the  barrel  was  from  six  and  one-half 
to  ten,  equivalent  to  about  175  or  300  gallons  per  minute  ;  that 
this  method  was  also  pursued  at  intervals  in  the  forenoon  and  after- 
noon and  for  several  hours ;  that  the  time  was  taken  by  Gilladeau 
and  Wolff;  that  this  was  an  ordinary  method  of  testing  used  by 
persons  in  the  business ;  that  the  well  had  been  yielding  for  two 
months  prior  to  the  time  of  the  test ;  that  the  pumping  was  stopped 
at  intervals  to  see  whether  the  amount  of  water  in  the  well  was 
reduced  and  that  it  was  not,  but  that,  on  the  contrary,  the  supply 
of  water  increased  by  pumping ;  that  a  test  float  was  put  in  one 
well  while  pumping  the  other  to  see  if  the  pumping  of  one  well 
App.  Div.— Vol.  XXVI.        47 
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reduced  the  water  in  the  other,  and  that  it  did  not  except  at  the 
starting ;  tliat  on  similar  tests  of  well  No.  2,  made  about  a  month 
later  and  on  several  occasions,  that  well  yielded  500  gallons  per 
minute,  and  that  this  test  occurred  after  they  had  been  pumping 
water  from  it  for  some  weeks  previously.  There  was  also  evidence 
tliat,  while  at  first  the  pumps  brought  up  sand,  this  condition  ceased 
and  the  water  came  up  pure.  The  defendant  produced  evidence 
contradicting  some  of  these  statements,  but  it  produced  no  evidence 
to  show  that  objection  was  made  by  its  representatives  as  to  the 
method  of  the  test  of  the  first  well  as  already  described.  It  must, 
therefore,  be  considered,  as  there  was  evidence  given  by  both  par- 
ties as  to  the  tests  and  their  sufficiency  and  results,  that  the  jury 
was  justified  in  finding  that  there  was  a  suflicient  test,  and  that  there 
was  water  furnished  to  at  least  one-half  of  the  quantity  claimed  by 
tlie  plaintiffs,  in  accordance  with  which  it  rendered  a  verdict  for 
about  one-half  the  amount  for  which  the  plaintiffs  demanded 
judgment. 

The  defendant,  at  the  close  of  the  plaintiffs'  evidence,  moved  to 
dismiss  the  complaint  on  the  ground  that  the  contract  contained  the 
following  clause :  "  We  promise  to  give  yoa  first-class  workmanship 
and  material  throughout,"  and  that  there  was  no  evidence  that  this 
provision  was  complied  with;  that  no  sufficient  test  was  proved, 
and  that  it  was  no  proof  of  the  quantity  of  water  furnished  during 
a  day  of  twenty-four  hours.  The  motion  was  renewed  upon  the 
same  and  upon  additional  grounds,  at  the  close  of  all  the  evidence, 
and  the  question  must  be  decided  on  all  the  evidence  introduced, 
irrespective  of  the  time  when  it  was  given.  There  was  evidence  as 
to  the  description  of  the  work  and  of  the  construction  and  it« 
methods,  and  that  the  wells  were  constructed  in  the  usual  manner, 
sufficient  to  justify  the  submission  of  the  case  to  the  jury.  The 
main  contention  on  this  subject  seems  to  have  been  that  the  point 
of  the  well  tube  was  improperly  constructed,  but,  in  respect  to  this, 
tliere  was  evidence  sufficient  to  justify  the  jury  in  finding  that  the 
construction  used  was  usual  and  proper. 

The  second  and  third  grounds  have  already  been  considered  and 
we  do  not  find  any  error  in  the  refusal  to  dismiss  at  the  close  of  the 
plaintiffs'  evidence  or  at  the  close  of  the  entire  case.  It  is  also  to 
be  observed  that  even  on  the  defendant's  theory  there  was  uncon- 
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tradicted  evidence  of  a  certain  amount  of  water  for  a  period  less 
than  twenty-four  hours  continuously,  and  the  plaintiflEs  were  entitled 
to  have  submitted  to  the  jury  the  question  as  to  the  actual  amount 
furnished  during  this  time,  although  it  might  have  been  much  less 
than  the  amount  of  their  original  claim ;  and  this  is  practically  con- 
ceded in  the  brief  of  the  learned  counsel  for  the  defendant. 

The  defendant's  exception  to  the  exclusion  of  evidence  as  to  the 
diminution  of  water  in  the  defendant's  other  wells,  upon  a  test 
made  by  it  in  March,  1897,  was  proper,  as  the  evidence  related  to  a 
time  when  the  defendant  had  materially  changed  the  condition  by 
sinking  additional  wells  after  the  execution  of  the  contract  with  the 
plaintiflEs.  The  defendant  contends  that  the  burden  of  proof  rested 
on  the  plaintiff  throughout  the  whole  trial,  in  accord  with  the  cases 
of  The  Farmers'  Loan  cfc  Trust  Co.  v.  Siefke  (144  N.  Y.  354) 
and  Whitlatch  v.  Fidelity  cfe  Casualty  Co,  (149  id.  45),  and  that, 
therefore,  they  were  bound  to  establish  the  fact  that  the  water 
which  they  furnished  through  their  wells  was  new  water  and  not 
water  derived  at  the  expense  of  the  defendant's  other  wells.  The 
court  so  charged.  The  question,  therefore,  occurs,  whether  there 
was  evidence  sufficient  to  show  that  the  water  was  not  withdrawn 
from  the  defendant's  three  wells  which  were  in  existence  at  the 
time  of  the  making  of  the  contract.  I  exclude  from  this  considera- 
tion tlie  evidence  as  to  tests  made  by  the  defendant  in  March,  1897, 
after  its  two  new  wells  had  been  driven,  because  the  condition  had 
been  materially  changed  by  the  sinking  of  these  new  wells.  The 
defendant  oflfered  evidence  to  show  that  on  some  occasions  while  the 
plaintiffs  were  pumping  their  wells  the  vacuum  gauge  attached  to 
the  defendant's  engines  showed  that  the  engineer  was  getting  no 
water  and  that  he  was  compelled  to  use  water  from  the  city's  works 
with  which  defendant  had  connection ;  that  he  requested  the  plain- 
tiflFs  to  stop  pumping,  and  that  when  they  did  stop,  the  city  water  was 
turned  oflf.  The  force  of  this  evidence  is  impaired,  however,  by 
the  statement  made  on  cross-examination,  that  the  vacuum  gauge, 
even  though  the  flow  of  water  be  constant,  will  vary  from  other 
causes  which  operate  to  occasion  it. 

Assuming  that  the  plaintiflEs  were  required  to  prove,  as  the  court 
charged,  that  the  water  was  not  drawn  from  the  other  wells,  there 
was  evidence  tending  to  show  that  the  pumping  on  one  of  the  plain- 
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tiffs'  wells  did  not  decrease  the  water  in  the  other,  which  was  thirty- 
five  feet  distant,  while  all  the  other  of  the  old  wells  of  the  defend- 
ant were  still  further  distant.  The  jury,  under  this  evidence,  might 
properly  infer  that  the  plaintiffs  had  established  the  fact  required 
by  the  charge  of  the  court.  In  view  of  the  slight  and  shaken  evi- 
dence of  the  defendant  on  this  subject,  our  conclusion  finds  support 
in  the  elementary  rule  "that  where  the  subject-matter  of  a  negative 
averment  \iq^  peculiarly  within  the  knoioledge  of  the  other  party, 
the  averment  is  taken  as  true,  unless  disproved  by  that  party."  (1 
Greenl.  Ev.  [15th  ed.]  §  79.)  For  the  defendant,  being  in  posses- 
sion of  the  premises,  had  abundant  opportunity  for  observation  and 
test  of  the  exact  condition  and  result  upon  its  wells  of  pumping  the 
plaintiffs'  wells,  and  yet  furnished  only  the  meagre  result  already 
alluded  to. 

The  exception  also  to  the  refusal  to  charge  as  to  simultaneous 
tests  of  the  plaintiffs'  two  wells  was  proper,  as  there  was  contradic- 
tory evidence  on  the  subject,  and  the  court  submitted  the  question 
to  the  jury  as  matter  of  fact. 

The  judgment  and  order  should  be  aflBrmed,  with  costs. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Joseph  H.  Tooker,  Jr.,  Respondent,  v.  The  Security  Trust  Com- 
pany, Appellant. 

Life  insurance  —  waiver  of  a  cash  payment  of  the  premium  —  estoppd  —  omission 
from  a  fiealth  certificate  of  a  consultation  with  a  physician  for  a  trivial  sere  on  the 
head  —  effect  of  paying  another  policy  upon  the  same  life  under  the  satne  state  of 
facts. 

Where  a  life  insurance  company  has,  on  several  occasions,  allowed  a  person  to 
solicit  policies  for  it,  and  has  permitted  him  to  deliver  them  without  exacting 
payment  in  cash  on  the  delivery  of  the  premium  receipt,  as  required  by  the 
terms  of  the  policy,  it  constitutes  him  its  agent  with  authority  to  waive  the 
condition  requiring  payment  in  cash;  and  where  such  agent  accepts  in  return 
for  a  policy  notes  of  the  son  of  the  insured,  and,  within  a  week  thereafter, 
accepts  for  the  notes  the  check  of  the  wife  of  the  insured,  and  thereupon 
delivers  the  premium  receipt,  the  insurer  is  estopped  from  subsequently  deny- 
ing the  due  receipt  of  the  premium. 
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A  failure  to  embody  in  a  health  certificate,  accompanying  the  application  for  the 
insurance*  a  statement  made  to  the  agent  by  the  insured  that  he  had  been 
treated  by  a  physician  for  an  unimportant  sore  on  his  head,  does  not  constitute 
a  breach  of  a  warranty  contained  in  the  application  in  the  technically  untrue 
answer  to  a  question  therein  as  to  who  was  the  last  physician  consulted  by  the 
insured.  The  simple  omission  of  a  trivial  fact  of  this  kind  will  not  vitiate  a 
policy,  particularly  where  the  policy  indicates  that  an  omission,  which  will 
constitute  a  breach,  must  be  intentional  and  fraudulent,  and  where  the  policy 
does  not  by  its  terms  constitute  the  soliciting  agent  the  agent  of  the  insured. 

Semble,  that  where  the  insurer,  with  full  knowledge  of  the  facts,  pays  one  of  two 
policies,  issued  upon  the  same  life  and  substantially  upon  the  same  application, 
there  is  a  waiver  of  any  invalidity  or  insufficiency  of  the  proofs  of  death  under 
the  other  policy. 

Appeal  by  the  defendant,  The  Security  Trust  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Westchester  on  the  15th  day 
of  May,  1897,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  Westchester  Special  Term. 

Olive?*  P.  Buelj  for  the  appellant. 
Wilson  Brown^  Jr,^  for  the  respondent. 

Goodrich,  F.  J. : 

The  plaintiff  is  the  assignee  of  a  policy  of  $5,000  insurance 
written  by  the  defendant,  a  Pennsylvania  corporation,  on  the 
life  of  the  plaintiff's  father.  In  January,  1896,  the  father  made 
application,  in  writing,  to  the  defendant  through  Seymour  L.  Rau 
for  insura.nce  on  his  life  to  the  amount  of  85,000.  Two  policies  of 
85,000  each  and  numbered  597  and  598  were  delivered  by  the 
defendant  to  Fleming  &  Kell,  its  general  agents  and  managers  in 
the  city  of  New  York,  who  had  full  power  and  were  authorized  by 
the  defendant  to  effect  insurance  by  such  insurance  policies  upon 
the  life  of  the  insured.  Fleming  &  Kell  placed  the  policies  in  the 
possession  of  one  Leach,  who  handed  them  to  Rau,  with  whom  he 
was  associated  in  the  business.  Rau  delivered  policy  598  to  the 
insured,  the  first  premium  being  paid  simultaneously  therewith. 

There  is  evidence  tending  to  show  that,  although  Tooker,  the 
insured,  had  applied  for  one  policy  of  $5,000,  the  defendant,  or  its 
agent,  was  desirous  of  issuing  the  second  policy,  numbered  597,  but 
that  such  policy,  after  being  held  by  the  agent  for  some  time,  was 
returned  to  the  company,  which  in  place  of  it  issued  the  policy  in 
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suit,  numbered  1,641,  and  this  was  also  sent  to  Leach.  The  original 
application  upon  which  the  first  two  policies  were  issued  was  on 
March  third  amended  in  some  particulars  to  which  reference  will 
hereafter  be  made.  The  policy  in  suit  was  dated  May  second,  and 
was  sent  by  the  defendant  to  Fleming  &  Kell,  who  on  May 
fourth  sent  it  to  Leach  in  a  letter  reading :  "  May  4:th,  1896.  We 
enclose  herewith  policies  1541,  J.  H.  Tooker,  $5,000.  1542,  F. 
A.  Schultz,  $5,000.  Please  have  heahh  certificates  signed  before 
delivering  policies."  Leach  handed  the  envelope  containing  the 
policy  to  Rau,  who  testified  that  there  was  no  receipt  for  premium 
or  health  certificate  in  the  envelope.  On  several  occasions  there- 
after Rau  endeavored  to  persuade  Tooker  to  take  the  policy  and  pay 
the  premiums,  but  it  was  not  until  the  first  day  of  July  that  the 
policy  was  delivered  to  Tooker  or  his  son,  the  plaintiff,  after  Eau 
had  threatened  to  return  the  policy  to  the  corporation  unless  the 
aflFair  was  settled  on  that  day,  when,  for  the  premium  of  $589.50,  at 
the  suggestion  of  Rau  two  notes  of  the  son  were  given  and  the  pohcy 
delivered  to  the  insured.  It  appeared  that  the  father  was  not  pre- 
pared to  pay  the  premium  in  cash,  and  was  prevented  by  the  articles 
of  his  partnership  from  giving  notes.  At  this  time  the  insured  was 
apparently  in  good  health.  When  the  notes  were  given  Tooker 
told  Rau  that  he  would  pay  cash  for  them  within  a  couple  of  days. 
On  the  third  Rau  telephoned  Tooker  for  the  cash.  Tooker  told  him 
that  he  had  not  given  him  the  premium  receipt,  and  Rau  promised 
to  take  it  up  to  him  on  Monday,  the  sixth,  and  on  that  day  he 
handed  it  to  Tooker.  On  July  third,  Tooker,  after  some  indis- 
cretions in  eating,  was  suddenly  seized  with  an  acute  attack  of  colic, 
from  which,  however,  he  recovered.  It  will  be  noticed  that  the  fol- 
lowing day,  July  fourth,  was  a  holiday  and  July  fifth  was  Sunday. 
On  July  sixth  the  insured  was  at  his  office  the  whole  day  and  appar- 
ently in  good  health.  That  night  he  was  taken  suddenly  ill  and 
died  on  July  seventh.  On  July  sixth  the  plaintiff's  notes  were 
taken  up  and  paid  by  a  check  of  the  plaintiff's  wife  to  the  order  of 
Rau,  and  on  the  same  day  the  company's  receipt  for  j)remiuni  was 
handed  to  Tooker.  Rau  deposited  this  check  in  his  own  bank 
account,  and  on  July  eighth  he  sent  his  check  to  the  general  agents 
of  the  defendant,  who  subsequently,  and  after  the  death  of  the 
insured,  returned  the  same  to  Rau. 
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After  the  death  of  the  insured  the  other  children  of  the  insured 
and  the  executors  of  his  will,  in  consideration  of  one  dollar,  assigned 
to  the  plaintiff  the  policy  and  all  their  rights  thereunder.  Proofs 
of  death  and  interest  were  delivered  to  the  defendant  in  the  latter 
part  of  July,  which  were  received  by  the  company  without  objec- 
tion, and  the  $5,000  due  on  policy  598  were  paid.  The  company, 
on  December  fourth,  waived  the  making  and  filing  of  additional 
proofs  of  death  under  the  present  policy. 

The  defendant  denies  that  the  first  premium  was  ever  paid  or  that 
the  policy  ever  had  inception  as  a  contract,  and  claims  that  if  the 
policy  was  duly  delivered  and  the  premium  paid,  the  policy  is  null 
and  void  by  reason  of  breaches  of  warranty,  its  main  contention 
being  that  there  were  misstatements  or  omissions  in  the  application 
for  the  policy,  in  that  the  insured  stated  in  his  application  that  the 
last  physician  consulted  by  him  was  Dr.  Skiff,  in  1880,  and  that  this 
was  untrue,  he  having  consulted  other  physicians  at  subsequent 
periods,  as  late  as  the  months  of  June  and  July,  1896.  The  issues 
were  tried  by  the  court,  a  jury  having  been  waived,  and  judgment  was 
entered  for  the  plaintiff.     From  this  judgment  the  appeal  is  taken. 

The  first  question  relates  to  the  inception  of  the  policy  which 
required  the  payment  of  the  premium  in  advance.  The  policy  pro- 
vides that  the  premium  is  payable  at  the  home  oflice  of  the  com- 
pany in  the  city  of  Philadelphia,  or  that  it  may  be  accepted 
elsewhere  in  exchange  for  the  company's  receipt  signed  by  the 
president,  vice-president,  actuary  or  secretary.  The  receipt  of  the 
company,  signed  by  the  vice-president  and  countersigned  on  July 
6,  1896,  "  by  S.  L.  Rau,  Agent,"  was  delivered  to  the  insured  or  his 
representative  on  July  sixth,  after  the  check  had  been  given  to 
Rau  for  the  payment  of  the  notes  of  July  first. 

The  application  and  amendment  hereafter  referred  to  are  on 
blanks  of  the  company  and  are  signed  by  Rau  as  witness,  while  the 
premium  receipt,  also  on  a  blank  of  the  company,  is  signed  by  him 
as  agent,  and  on  the  back  is  a  clause  authorizing  the  payment  of 
premiums  "  to  an  agent  producing  a  receipt  therefor  signed  by  the 
President,  Vice-president,  Actuary  or  Secretary,  and  countersigned 
by  such  agent,"  and  there  is  evidence  tending  to  show  that  Rau  had 
acted  as  agent  for  the  company  in  obtaining  several  policies  of  insur- 
ance for  other  persons  and  that  in  some  of  the  cases  the  policies 
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were  delivered  by  Rau  upon  receiving  the  notes  of  the  insured, 
without  payment  of  tlie  cash.  These  facts  clothed  Rau  with  appa- 
rent authority  as  an  agent  of  the  company.  The  acceptance  by 
Rau  of  the  notes  of  thq  sou  and  the  delivery  of  the  policy,  ratified 
as  it  was  by  the  delivery  and  acceptance  of  the  wife's  check  for  the 
amount  of  the  premium  and  the  delivery  of  the  premium  receipt 
on  the  sixth  of  July,  constituted  a  waiver  of  the  conditions  of  the 
policy  as  to  the  payment  of  the  premium  in  actual  cash,  and  it  fol- 
lows as  a  legal  consequence  that  the  policy  had  its  inception  on  the 
first  day  of  July.  To  this  extent  Rau  was  the  agent  of  the  defend- 
ant, and  his  acceptance  of  the  notes  and  check  estopped  the  com- 
pany to  deny  the  receipt  of  the  premium  in  accordance  with  the 
conditions  of  the  poUcy. 

The  other  defense,  that  the  policy  was  null  and  void  by  reason  of 
breaches  of  warranty,  is  based  upon  the  fact  disclosed  in  the  proofs 
of  death,  by  which  it  appears  that  in  February,  1896,  Dr.  Forman, 
who  attended  the  insured  in  his  last  sickness,  made  the  following 
statement :  "  Q.  Were  you  the  attending  physician  of  deceased 
before  his  last  illness  ?  If  so,  for  what  disease  or  ailment  were  you 
consulted,  or  did  you  prescribe  for,  giving  dates  ?  Attended  him  for 
some  trivial  ailment  (the  nature  of  which  I  have  forgotten)  1893, 
Feby.  3  896.     Herpes  Zoster  Capitis." 

The  proofs  also  contained  the  following  statement :  "  Date 
deceased  first  consulted  you  jirofessionally  ?  July  3,  1896.  Except 
as  above  mentioned.  What  was  the  nature  of  sickness  or  ailment? 
Obstinate  constipation  with  profound  collapse.  Duration  of  last 
illness?  Five  days  including  dates  of  attack  and  death.  Its  pre- 
disposing cnnses,  together  with  history  and  symptoms  present  dur- 
ing its  progress  ?  Can  only  designate  f  oecal  obstruction  of  bowel  — 
Intermittent  pain  —  collapse.  State  the  immediate  cause  of  death  ? 
Heart  failure." 

The  defendant  called  Dr.  Forman  as  its  own  witness  and  he  testi- 
fied that  he  professionally  attended  the  deceased  for  some  trifling 
ailment  in  1893.  His  attention  was  also  called  to  the  proofs  of  loss 
signed  by  him,  in  which  he  stated  that  he  attended  the  deceased  in 
February,  1896,  for  "  Herpes  Zoster  Capitis,"  and  he  was  asked  for 
a  definition  of  that  disease  and  whether  it  was  what  is  commonly 
known  as  shingles.     The  witness  declined  to  answer  the  question 
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on  the  ground  that  it  called  for  expert  testimony.  Tlie  court  stated 
that  witness  had  "aright  to  take  that  position,"  and  the  defend- 
ant excepted.  As  tlie  witness  was  called  by  the  defendant,  the 
exception  has  no  validity.  No  objection  to  the  testimony  was  made 
by  the  defendant,  nor  did  it  move  to  strike  out  the  entire  testimony 
of  the  witness,  and  the  exception,  under  these  circumstances,  is 
untenable. 

The  witness  also  testified  as  follows :  "  If  my  memory  serves  me 
correctly  in  that  proof  of  loss,  I  think  I  stated  that  I  saw  him  sev- 
eral times  in  1896  for  some  trifling  ailment,  the  character  of  which 
I  had  then  forgotten.  I  think  that  is  practically  what  is  in  the 
proof  of  loss.  I  say  so  now.  My  statement  there  was  true.  I 
made  no  memorandum  of  the  character  of  his  illness  I  remember 
it  as  a  trifling  indisposition." 

In  the  case  of  Chinnery  v.  U,  S.  Industrial  Lis.  Go,  (15  App. 
Div.  515)  this  court  held  that  the  statement  in  the  application  that 
the  applicant  had  never  been  under  treatment  in  any  hospital  or 
other  institution,  though  technically  untrue  because  the  applicant 
had  at  one  time  been  in  a  hospital  under  treatment  for  *'  eye  trouble," 
which  appeared  to  be  for  the  removal  of  some  substance  that  had 
become  lodged  in  her  eye,  was  not  within  the  meaning  of  the  policy 
so  as  to  invalidate  it,  as  it  had  notliing  to  do  with  the  general  health 
of  the  insured,  and  if  it  had  been  known  to  the  defendant,  could 
not  possibly  have  been  considered  by  it  as  a  reason  for  refusing  a 
policy  of  insurance  to  the  applicant. 

To  the  intelhgence  of  the  ordinary  layman,  "  herpes  zoster  capi- 
tis "  is  a  disease  with  a  high-sounding  name,  but  there  is  no  evidence 
in  the  record  as  to  what  it  is,  and  a  reference  to  the  standard  dic- 
tionaries discloses  the  fact  that  "  herpes "  is  a  cutaneous  aflFection 
which  appears  in  several  forms,  and  is  known  among  the  uninitiated 
as  "  shingles ;  "  that  the  use  of  the  word  "  capitis  "  locates  the  dis- 
ease upon  the  scalp,  while  the  Greek  word  "  zoster,"  meaning  a  belt 
or  girdle,  would  seem  to  locate  it  in  the  region  of  the  waist.  In  the 
evidence  the  ailment  is  sometimes  called  "  herpes  zoster  capitis," 
and  sometimes  "  herpes  capitis,"  as  if  there  were  no  distinction.  It 
is,  therefore,  difBcult  to  discover  from  the  evidence  what  was  the 
real  ailment.  Dr.  Forman  testified  that  he  prescribed  a  salve  or 
App.  Div.— Vol.  XXYl.        48 
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ointment ;  that  it  was  for  a  trifling  indisposition,  and  that  Tooker 
fully  recovered  from  the  trouble.  AVhen  it  is  considered  that  the 
application  contained  the  statement  that  the  application  of  the 
insured  for  policies  in  the  Mutual  Life  and  Equitable  Life  Insurance 
companies  had  been  declined,  and  that  it  does  not  appear  in  evi- 
dence that  there  was  any  conference  on  the  subject  with  either  of 
said  companies,  it  is  not  difficult  to  deduce  an  inference  that,  as  the 
defendant  issued  its  policy  after  such  statement,  the  defendant 
would  not  have  refused  to  issue  its  policy  if  it  had  known  what  the 
applicant  had  suffered  with  the  ailment  referred  to.  Nor  is  this  evi- 
dence conclusive  against  the  plaintiff.  The  witness  was  called  by 
the  defendant,  and  the  jury  may  possibly  have  disbelieved  his  evi- 
dence altogether,  as  they  were  entitled  to  do. 

In  addition  to  this,  Rau,  speaking  of  the  time  when  the  applicsr 
tion  for  the  policy  was  made,  testified  as  follows :  "  Q.  Prior  to  that 
time,  did  he  state  to  you  anything  about  the  Herpes  Capitis  ? 
A.  He  (the  insured)  spoke  to  me  about  some  slight  scalp  aihnent, 
but  he  did  not  use  any  technical  term,  and  I  asked  him  in  a  general 
way  if  it  amounted  to  anything,  and  he  said  no.  That  was  all  the 
conversation.  It  was  a  little  sore  on  his  head  for  which  the  doctor 
had  given  him  a  salve.  It  did  not  amount  to  anything  ;  it  was  then 
entirely  cured.  Q.  Did  he  ask  you  if  it  was  necessary  to  mention 
that  ?  A.  In  this  way  :  I  said  that  it  is  so  unimportant  it  is  need- 
less to  mention  it ;  those  little  things  will  happen  all  the  time,  and 
we  would  be  busy  filling  up  forms  to  contain  them,  every  little  cold 
and  everything  of  that  sort." 

In  this  transaction  which  preceded  the  issuing  of  the  policy,  Rau 
was  acting  on  behalf  of  and  as  the  agent  of  the  company.  His 
knowledge  was  the  knowledge  of  the  company  and  his  failure  to 
write  in  the  application  the  statement  made  to  him  by  the  insured 
cannot  be  held  to  militate  against  the  latter.  All  the  more,  that 
there  is  not  in  the  policy  a  condition  which  so  often  appears  in  the 
reports  of  insurance  cases,  that  the  agent  taking  the  application  is 
the  agent  of  the  insured  and  not  the  agent  of  the  insurer.  {O^Far- 
rell  V.  The  Metropolitan  Life  Ins,  Co,^  22  App.  Div.  495.) 

The  case  does  not  involve  a  breach  of  warranty  in  the  policy.  It 
is  at  most  the  omission  of  a  fact,  and  a  fact  which  the  trial  court 
upon  the  evidence  was  justified  in  finding  to  be  a  trivial  fact. 
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A  similar  question  arose  in  the  case  of  DiUeber  v.  Home  Life  Ins, 
Co,  (69  N.  Y.  256,  263)  where  the  court  held :  "  When  the  lan- 
guage used  in  a  policy  may  be  understood  in  more  senses  than  one 
it  is  to  be  understood  in  the  sense  in  which  the  insurer  had  reason 
to  suppose  it  was  understood  by  the  assured.  {Hoffman  v.  jEtna 
F.  Ins.  Co.^  32  N.  Y.  405.)  Conditions  and  provisos  must  be 
strictly  construed  against  the  insurers,  because  they  have  for  their 
object  to  limit  the  scope  and  defeat  the  purpose  of  the  principal 
contract ;  and  as  the  insurer  prepares  the  contract  and  furnishes  the 
language  used,  any  ambiguity  in  the  contract  must  be  taken  most 
strongly  against  him.  {FowJces  v.  M,  (&  Z.  Life  Ass,  Assn,, 
3  Best  &  Smith  [Q.  B.],  917.)  We  are,  therefore,  of  opinion  that 
it  was  a  question  of  fact  to  be  submitted  to  a  jury,  whether  the 
answer  of  the  assured  as  to  the  physicians  employed  or  consulted  was 
honestly  and  fairly  made,  or  whether  a  portion  of  the  truth  was 
fraudulently  and  intentionally  suppressed  or  withheld." 

In  this  connection  attention  must  be  given  to  the  form  of  the 
appUcation.  The  clauses  must  be  construed  together  and  the 
intention  and  agreement  of  the  parties  from  the  whole  instrument. 
The  applicant  said :  "  There  is  no  suppression  of  known  facts." 
"  It  is  hereby  covenanted  and  agreed  that  if  there  has  been  any 
suppression  or  omission  of  any  fact,  or  if  any  untrue  or  fraudulent 
allegations  be  contained  herein  or  in  the  foregoing  answers,"  the 
policy  shall  be  void.  Taken  together,  these  clauses  clearly  relate 
to  some  fraudulent  or  intentional  suppression  or  omission  of  any 
known  fact.  A  simple  omission  resulting  from  a  lapse  of  memory 
would  not  come  within  the  category.  There  must  have  been 
something  indicating  an  intention  to  deceive  the  company  and  to 
induce  it  to  enter  into  the  contract  in  order  to  void  the  policy. 

Bearing  in  mind  this  principle,  we  find  that  the  original  applica- 
tion of  January  seventh  stated  as  follows :  "  The  last  physician  I 
consulted  or  who  prescribed  for  me  was  Dr.  Geo.  B.  Skiff,  of  N.  Y. 
City,  in  the  year  1880,  for  the  sickness  here  stated,  simple  diarrhoea, 
3  days'  duration." 

This  was  amended  on  March  third,  before  the  issuance  of  the 
present  ix)licy,  as  follows  :  "  The  last  physician  who  prescribed  for 
me  was  Dr.  George  B.  Skiff."  This  takes  the  place  of  the  cor- 
responding statement  in  the  original  application,  and  must  be  con- 
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strued  as  simply  stating  that  the  last  physician  consulted  was  Dr. 
Skiflf,  without  giving  any  date  of  the  consultation  or  its  cause  or 
reason,  or  the  sickness  for  which  he  was  consulted ;  and  construing 
this  clause  strictly  against  the  company,  there  is  no  misrepreseutatiun 
whatever.  There  is  no  evidence  of  the  untruthfulness  of  this  state- 
ment, as  there  is  no  evidence  of  any  subsequent  consultation  with 
any  other  physician  previous  to  the  delivery  of  the  policy.  The 
proofs  of  loss  and  the  evidence  show  that  Dr.  Forman  attended 
the  deceased  in  1893  and  in  February,  1896,  but  it  does  not  appear 
affirmatively  that  these  consultations  were  subsequent  to  the  unknown 
and  undesignated  date  of  Dr.  SkifFs  attendance,  referred  to  in  the 
amendment  to  the  original  application  for  insurance.  Kon  constat 
but  they  were  prior  to  the  last  consultation  with  Dr.  Skiff,  the  date 
of  which  does  not  appear. 

It  is  unnecessary  to  consider  any  question  arising  upon  the  attend- 
ance of  Dr.  Forman  upon  July  third,  as  this  was  after  the  date 
when,  according  to  our  opinion,  the  policy  had  its  inception. 

It  is  not  altogether  clear  what  wns  the  real  cause  of  the  death  of 
the  insured.  The  proofs  of  death  state  the  cause  of  death  as  lieart 
failure ;  that  the  health  of  the  deceased  first  began  to  be  affected 
July  third ;  that  the  lii*st  symptom  was  sunple  colic,  and  the  dura- 
tion of  the  last  illness  five  days.  But  there  was  testimony  that  the 
insured,  after  the  first  attack,  had  fully  recovered  and  was  attending 
to  his  ordinary  business,  and  the  learned  court  has  found,  as  matter 
of  fact,  as  follows :  "  I  further  find  that  said  insured  was  a  man  of 
good  health  and  bodily  condition,  and  had  not  been  sick  for  years, 
excei)t  from  ailments  of  the  most  trifling  nature,  until  in  the  after- 
noon of  July  3rd,  1896,  when  he  was  suddenly  seized  with  severe 
jmins  and  suffered  from  an  acute  attack  of  colic  from  which  he 
recovered,  and  the  following  day  was  July  4th,  a  holiday,  and  July 
5th  was  Sunday,  and  he  was  at  his  office  all  of  the  following  dav, 
July  6th,  1896,  attending  to  his  business  and  apparently  in  his  usual 
good  health,  and  that  on  the  night  of  July  6th,  1896,  he  was  taken 
suddenly  ill  and  continued  ill  during  the  night."  This  finding  was 
fully  justified  by  the  oral  and  written  evidence. 

In  addition  to  these  considerations,  it  \vill  be  remembered  that 
there  was  but  one  application,  upon  which  both  policies  were  issued. 
This  was  dated  January  seventh.     The  first  poUcy,  numbered  59S, 
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was  dated  January  eleventh.  The  amendment  of  the  application 
was  dated  March  third.  The  present  policy  was  dated  May  second 
and  delivered  July  first,  and  this  was  after  the  amendment  of  the 
original  application.  Leach,  one  of  the  agents  of  the  company,  tes- 
tified that  Rau  held  policy  598  for  over  six  weeks  before  he  deliv- 
ered it  to  Tooker,  and  this  brings  the  delivery  to  at  least  March 
seventeenth,  a  time  at  least  eleven  days  subsequent  to  February 
sixth,  the  time  when,  in  the  attending  physician's  certificate,  Dr. 
Forman  certified  that  he  attended  the  insured  for  herpes,  and  these 
facts  were  known  to  the  company  at  the  time  when  it  paid  the 
amount  of  the  first  policy.  And  as  it  paid  that  policy  without 
objection,  it  would  seem  as  if  it  had  waived  any  invalidity  or  insufli- 
ciency  of  the  proofs  as  to  the  present  policy,  since  it  expressly  and 
m  writing,  on  December  fourth,  waived  any  further  proofs  of  death. 
The  judgment  must  be  aflSrmed,  with  costs. 

All  concurred,  except  Bartlett,  J.,  who  concurred  in  the  result. 

Judgment  afiSrmed,  with  costs. 


John  Eneight,  Respondent,  j.  The  American  Belgian  Lamp 
Company,  Appellant. 

Action  to  recover  for  the  loss  of  profits  which  would  have  accrued  but  for  defendant's 
default — proof  insitjkiefit  to  sustain  it. 

A  complaint  in  an  action  demanded  damages  for  a  loss  of  profits  which  would 
have  resulted  from  the  manufacture  and  sale  of  goods,  in  which  it  was  neces- 
sary to  make  use  of  certain  patented  articles  which  the  plaintiff  had  loaned  to 
the  defendant,  and  the  defendant,  on  demand,  had  refused  to  return.  It 
appeared  that  the  plaintiff  had  had  at  all  times  a  large  amount  of  the  goods  on 
hand,  and  be  gave  no  proof  that  if  he  had  had  others  he  could  have  sold  them. 

Eild,  that,  under  the  circumstances,  the  plaintiff  was  not  entitled  to  recover  for 
the  ]o8S  of  resultant  profits. 

Appeal  by  the  defendant,  The  American  Belgian  Lamp  Coto- 
pany,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  11th  day  of  February,  1897,  upon  the  verdict  of  a  jury,  and 
ako  from  an  order  entered  in  said  clerk's  office  on  the  1st  day  of 


Digitized  by  VjOOQIC 


382    ENRIGHT  v.  AMERICAN  BELGIAN  LAMP  CO. 


Second  Depaktment,  February  Term,  18d8.  [VoL  26. 

March,  1897,  denjnng  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Charles  F,  Brown  [J.  Stewart  Boss  with  him  on  the  brief],  for 
the  appellant. 

K.  C.  McDonald^  for  the  respondent. 

Goodrich,  P.  J. : 

The  action  is  brought  to  recover  damages  for  the  faihire  of  the 
defendant  to  return  certain  articles  which  were  loaned  to  it  by  the 
plaintiff.  The  issues  were  submitted  to  the  jury,  which  rendered  a 
verdict  for  the  plaintiff.  As  there  were  no  exceptions  to  the  charge, 
we  are  only  called  upon  to  decide  the  questions  which  arise  upon 
exceptions  to  the  admission  and  rejection  of  evidence  and  to  the 
refusal  of  the  court  to  dismiss  the  complaint  made  on  the  close  of 
the  evidence,  on  the  ground  "  that  no  cause  of  action  has  been  made 
out,  and  that  there  is  no  such  preponderance  of  evidence  upon  the 
claim  of  special  damages  that  would  warrant  sending  it  to  the  jury." 

The  plaintiff  was  a  manufacturer  of  lamps  in  the  city  of  Xew 
York,  and  the  defendant  was  an  importer  and  manufacturer  of  simi- 
lar articles.  There  had  been  a  fire  in  the  defendant's  establish- 
ment, and  the  underwriters  took  charge  of  and  sold  to  the  plaintiff, 
at  auction,  the  articles  in  question,  which  were  known  as  collars, 
feeder  screws,  fillers,  etc.,  and  were  used  in  the  manufacture  of 
lamps.  In  August,  1894,  and  at  various  times  thereafter,  up  to 
January  15,  1895,  the  plaintiff  loaned  to  the  defendant,  at  its  request, 
a  large  number  of  these  articles,  and  there  is  evidence  tending  to 
show  that,  at  the  time  of  this  loan,  the  defendant  knew  that  the 
plaintiff  was  engaged  in  manufacturing  lamps,  and  that  he  used  the 
articles  in  connection  therewith.  At  the  time  of  the  first  loan,  on 
August  27, 1894,  a  receipt  for  the  articles  was  given  by  the  defend- 
ant, in  which  it  was  stated :  "  We  agree  to  return  to  him  sometime 
during  the  month  of  September,  1894."  The  subsequent  receipts 
did  not  contain  any  mention  of  a  time  during  which  the  articles 
were  to  be  returned,  and  there  is  conflicting  evidence  on  the  subject, 
the  defendant  claiming  that  they  were  to  be  returned  only  on 
demand,  and  after  reasonable  time  to  import  from  Belgium  where 
the  articles  were  manufactured  under  a  patent. 
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It  will  be  observed  that  this  action  is  not  brought  to  recover 
damages  for  the  simple  value  of  the  loaned  articles,  but  for  damages 
resulting  to  the  plaintiff  from  his  inability  to  use  the  articles  in  the 
manufacture  of  lamps,  it  being  claimed  that,  by  the  omission  of  the 
defendant  to  return  the  articles,  the  plaintiff  vras  prevented  from 
manufacturing,  and  thereby  lost  profits  which  he  might  have  received 
on  the  sale  of  the  completed  lamps.  The  law  applicable  to  such  an 
action  was  well  stated  in  the  charge  of  the  learned  justice  who  pre- 
sided at  the  trial.  He  stated,  among  other  matters,  as  follows: 
''  In  the  tirst  place  it  is  necessary,  under  such  circumstances,  for  a 
plaintiff  to  prove,  as  matter  of  fact,  that  he  did  in  good  faith  intend 
to  manufacture  the  article  referred  to ;  to  put  together  these  homo- 
geneous parts  and  make  the  marketable  article  to  sell ;  that  the  per- 
son who  borrowed  from  him  knew  that  fact  at  the  time  of  borrow- 
ing, and  that,  therefore,  the  possibly  enhanced  damage  which  might 
result  from  a  failure  to  carry  out  the  bargain  and  return  the  articles 
was  contemplated  by  both  parties  at  the  time ;  that  the  person  to 
whom  he  made  the  loan  has  failed  to  live  up  to  the  terms  of  the 
agreement  under  which  the  loan  was  effected ;  that  there  was  such 
a  market  as  would  have  enabled  the  lender  to  sell  his  articles  readily, 
if  he  had  manufactured  them  or  put  them  together,  and  that  he 
would  have  made  the  profit  which  he  asserts  is  the  measure  of  his 
loss." 

On  July  1,  1895,  the  plaintiff  made  a  formal  demand  that  the 
goods  be  returned  on  or  before  July  tenth.  The  action  was  com- 
menced on  August  ninth.  The  answer  was  served  on  August 
twenty-ninth,  and  on  that  day,  for  the  first  time  and  forty  days 
after  the  demand,  the  defendant  wrote  the  plaintiff  notifying  him 
that  a  part  of  the  articles  had  arrived  from  Belgium  and  were  held 
subject  to  his  order,  and  that  it  expected  the  balance  of  the  goods 
to  arrive  by  the  middle  of  September.  There  is  no  evidence  of  any 
subsequent  arrival  of  the  goods,  nor  of  any  offer  to  deliver  them, 
and  the  offer  referred  to  was  made  twenty  days  after  the  suit  was 
commenced.  The  answer  contained  an  allegation  that  the  goods 
had  not  arrived  at  the  time  of  the  commencement  of  the  action,  but 
that  some  had  arrived  and  the  remainder  were  expected  shortly. 
The  evidence  shows  that  there  was  cable  communication  with  Bel- 
gium, and  that  mail  and  transportation  time  is  about  ten  days.     The 
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defendant  was  bound,  under  any  circumstances,  to  use  reasonable 
diligence  to  fulfill  its  obligations,  and  this  question  was  submitted  to 
the  jury.  The  court  charged :  "  Because  if  the  defendant,  when 
informed  finally  that  the  plaintiff  wanted  these  articles  back,  did 
attempt  to  procure  them  from  Belgium,  and  this  suit  was  brought 
before  it  had  a  reasonable  opportunity,  in  your  judgment,  to  procure 
them  and  return  them  to  the  plaintiff,  then,  of  course,  upon  that 
branch  of  the  case  the  plaintiff  fails.  You  must  find  all  of  these 
things  in  favor  of  the  plaintiff  by  a  preponderance  of  evidence  to 
entitle  him  to  a  verdict  at  your  hands.  If  you  find  any  of  the^e 
questions  in  favor  of  the  defendant,  then  the  defendant  is  entitled 
to  a  verdict." 

It  does  not  appear  that  the  goods  could  not  have  been  obtained 
within  the  forty  days,  and  there  was  sufiicient  evidence  to  justify 
the  jury  in  finding  that  reasonable  diligence  was  not  used  by  the 
defendant  to  comply  with  its  obligations. 

This  brings  us  to  the  question  whether  there  is  evidence  sufficient 
to  establish  the  amount  of  damages  found  by  the  verdict.  It  is  true 
that  actions  of  this  character  cast  upon  the  plaintiff  a  serious  burden 
of  proof,  as  it  is  impossible  for  a  party  always  to  establish  exactly 
and  precisely  the  amount  of  his  damages,  but  with  this  difficulty  he 
must  contend.  He  must  show  with  reasonable  certainty  that  he 
could  have  disposed  of  the  manufactured  goods,  or,  possibly,  that 
he  was  prevented  from  doing  so  by  some  act  of  the  defendant. 
There  is  evidence  that  the  articles  were  patented,  and  that  the 
defendant  controlled  the  market,  and  this  may  afford  a  reason  why 
the  plaintiff  did  not  make  up  the  goods,  or  was  unable  to  prove  that 
he  could  have  sold  his  goods,  but  this  condition  of  things  was  the 
same,  both  at  the  time  when  the  plaintiff  purchased  the  burners  at 
the  sheriff's  sale  and  when  the  defendant  failed  to  return  them. 

The  difficulty  in  the  case  arises  from  the  plaintiff's  failure  to  show 
that,  before  the  action  was  commenced,  he  tried  to  sell  the  manufac- 
tured lamps,  or  could  have  sold  them,  if  he  had  had  them  on  hand. 
It  appears  that  he  had  700  or  800  lamps  which  he  had  not  sold.  It 
is  true  that  he  says  that  these  were  used  by  him  in  his  retail  trade, 
but  it  nowhere  appears  that  he  tried  to  sell,  or  could  have  sold,  any 
greater  number  at  wholesale,  if  he  had  had  them  to  sell,  and  it  also 
appears  that  he  had  enough  of  the  loaned  articles  on  hand  to  make 
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up  about  100  lamps,  and  this  he  had  not  done.  There  is  evidence 
that  there  was  a  market  for  lamps,  but  whether  at  wholesale  or 
retail  did  not  clearly  appear,  and  the  fact  that  there  was  a  market  for 
such  lamps  does  not  dispose  of  the  question,  as  there  was  no  evidence 
tliat  the  plaintiff  could  have  sold  his  lamps  if  he  had  had  them 
in  liand,  or  that  the  company  was  not  supplying  the  entire  market 
demand.  Indeed,  it  would  seem  from  the  evidence  of  the  plaintiff 
that  the  patented  character  of  the  articles  and  the  control  of  the 
market  by  the  defendant  interfered  with  and  prevented  sales.  The 
proof  of  a  market  price  for  the  goods  would  have  been  sufficient 
evidence  if  the  action  had  been  for  the  value  of  the  articles,  but  it 
is  not  sufficient  in  an  action  for  tlie  loss  of  resultant  profits  from  the 
expected  manufacture  of  the  goods. 

T7e  do  not  think  that  this  was  evidence  sufficient  to  show  that 
any  damages  had  resulted  to  the  plaintiff  from  the  failure  of  the 
defendant  to  return  the  articles  in  question.  The  motion  to  dismiss 
the  complaint,  on  the  ground  that  there  was  not  sufficient  evidence 
as  to  special  damages,  should  have  been  granted,  and  this  renders 
unnecessary  any  further  consideration  of  the  other  questions  in  the 
case. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

TVooDWARD,  J.,  concurred. 

IIatch,  J. : 

I  concur  in  the  result  reached  in  this  case,  upon  the  ground 
that  the  complaint  seeks  the  recovery  of  special  damage  for  the 
loss  of  profits  on  account  of  the  defendant's  failure  to  return  the 
articles  which  it  had  borrowed.  In  this  view  there  was  not  only 
an  entire  failure  of  proof  to  show  any  loss  of  profits,  but  there  was 
affirmative  proof  to  show  that  the  plaintiff  suffered  no  loss  on  that 
account.  He  had  at  all  times  a  large  number  of  lamps  on  hand 
which  he  did  not  sell.  If  he  did  not  and  could  not  sell  what  he 
had,  how  could  he  lose  profits  upon  an  addition  to  that  stock  ?  The 
more  lamps  he  had  on  hand,  the  greater  would  be  the  carrying 
charge,  and,  instead  of  enabling  him  to  earn  profits,  would  impose  a 
further  loss.  There  is  nothing  in  the  case  to  show  the  value  of  the 
App.  Div.— Vol.  XXVI.        49 
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articles  which  were  loaned,  and  consequently  no  basis  upon  which  a 
recovery  could  be  had  for  their  value,  nor  is  the  complaint  framed 
upon  that  theory.  There  is,  therefore,  no  ground  for  the  recovery 
which  has  been  had. 

Bartlett,  J.,  concurred ;  Cullen,  J.,  concurred  in  the  result. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 


Hugh  Dougherty,  Respondent,  v.  Edward  F.  Milliken  and  Foster 
MiLLiKEN,  Appellants. 

Negligence  —  employers  liable  far  a  defect  tn  a  derrick  erected  as  a  permanent 

structure. 

In  an  action  charging  employers  with  negligence  it  appeared  that  the  plaintiff, 
an  employee,  was  injured  because  an  eyebolt,  fastened  in  the  stringpiece  of  a 
dock,  to  which  were  attached  two  wire  ropes,  used  respectively  to  support 
each  of  two  permanent  derricks  standing  on  the  dock,  broke,  as  there  was  evi- 
dence tending  to  show,  both  because  of  the  insufficiency  of  the  eyebolt  and 
because  of  the  improper  method  in  which  it  was  fastened  into  the  string- 
piece,  by  reason  of  which  one  derrick  fell,  throwing  the  plaintiff  from 
his  position  on  the  top  of  it,  while  a  load  was  being  lifted  on  the  other  derrick, 
and  injuring  him. 

JBisld,  that,  the  derrick  having  been  erected  as  a  permanent  structure,  the 
employers  were  liable. 

Appeal  by  the  defendants,  Edward  F.  Milliken  and  another,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  18th  day 
of  June,  1897,  upon  the  verdict  of  a  jury  for  $4,000,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  12th  day  of  July,  1897, 
denying  the  defendants'  motion  for  a  new  trial  made  upon  the 
minutes. 

Perry  D,  Trafford^  for  the  appellants. 

Isaac  M.  Kapper^  for  the  respondent. 

Goodrich,  P.  J. : 

The  defendants  were  engaged  in  steel  construction,  having  a 
plant  on  the  dock  at  the  foot  of  Clinton  street,  Brooklyn.  The 
plaintiff  was  in  their  employ,  under  the  foreman,  Avery.  There 
were  two  derricks  on  the  dock,  about  twenty-five  feet  back  from 
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the  stringpieoe  and  sixty  feet  apart,  one  about  forty  feet  and  the 
other  about  thirty-five  feet  high.  Each  had  a  boom  about  twenty- 
five  feet  long.  When  the  derricks  were  put  up,  a  week  before  the 
accident,  tlie  guy  ropes  were  hempen ;  one  of  those  supporting  the 
smaller  derrick  had  been  fastened  to  an  eyebolt  on  the  stringpiece, 
while  the  one  running  to  the  larger  derrick  was  fastened  around  a 
spile  near  the  stringpiece.  The  day  before  the  accident,  Avery, 
the  foreman  of  the  defendants,  under  whom  the  plaintift  was  work- 
ing, changed  the  hempen  ropes  for  wire,  and  apparently,  at  the 
same  time,  changed  the  position  of  the  guy  attached  to  the  larger 
derrick  from  the  spile  to  the  same  eyebolt  which  carried  the  guy  of 
the  smaller  derrick.  In  some  of  the  details  of  this  change  the 
plaintiff  assisted,  although  not  in  the  actual  making  of  the  guy  fast 
to  the  eyebolt.  When  the  arrangement  was  completed  there  were 
two  wire  guys  running  from  the  eyebolt  to  the  tops  of  the  two  der- 
ricks in  diagonal  directions,  so  that  there  were  opposite  strains  upon 
the  eyebolt. 

On  July  23,  1895,  the  plaintiff  was  sent  up  to  the  top  of  the 
larger  derrick  to  make  some  changes  in  one  of  the  other  guy  ropes 
attached  thereto.  While  he  was  in  that  position  a  load  was  being 
hoisted  on  the  boom  of  the  smaller  derrick,  when  the  eyebolt  in  the 
stringpiece  broke  and  the  derrick  on  which  the  plaintiff  was,  fell, 
and  he  was  thrown  to  the  ground,  receiving  the  injuries  which  are 
the  subject  of  this  action. 

It  is  evident  that  the  question  of  the  defendants'  liability  must 
depend  largely  upon  the  character  of  the  derricks,  whether  or  not 
they  were  erected  and  intended  for  permanent  structures  and  use ; 
for,  if  they  were  permanent,  it  was  the  duty  of  the  master  to  use 
reasonable  diligence  to  see  that  they  were  securely  and  properly 
fastened,  in  a  manner  suitable  for  the  uses  to  which  they  were  to  be 
applied. 

I  think  it  may  be  assumed  from  the  evidence  that  the  derricks  were 
intended  and  erected  for  permanent  use,  as  it  appears  that  boats  and 
lighters  brought  iron  to  the  dock,  and  this  was  unloaded  into  the 
shops  of  the  defendants  by  the  aid  of  the  derricks,  all  the  more  that 
the  complaint  contains  the  allegation  that  the  plaintiff  was  ordered 
"  to  go  upon  the  top  of  a  certain  derrick  which  the  defendants  had 
and  used  in  and  about  their  business,  and  which  then  was  in  and 
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upon  the  premises  occupied  by  the  defendants  for  their  aforesaid 
plant  or  shops."  It  may  be  fairly  deduced  from  the  charge  of  the 
learned  court  that  the  trial  proceeded  and  that  the  case  was  submit- 
ted to  the  jury  upon  that  general  theory.  I  find  nothing  in  the  evi- 
dence inconsistent  with  this  view.  In  this  connection  it  is  to  be 
noticed  that  the  change  of  the  guys  from  hempen  ropes  to  wire 
ropes  also  tended  to  show  that  they  were  intended  to  be  located  for 
permanent  use  in  the  position  assigned  to  them.  The  fastening  of 
the  guy  to  the  eyebolt  was  a  part  of  the  permanent  erection,  and, 
therefore,  a  part  of  the  permanent  appliance  which  the  master  was 
bound  to  furnish  in  such  way  as  reasonably  to  secure  the  safety  of 
his  employees. 

There  is  no  question  raised  as  to  the  fact  that  the  accident  was 
caused  by  the  breaking  of  the  eyebolt  in  the  dock  while  a  load  was 
being  hoisted  on  the  smaller  derrick.  The  plaintiff  contended  that 
this  resulted  from  the  fact  that  thet  eyebolt  was  screwed  perpendicu- 
larly into  the  stringpiece ;  that  only  one  guy  should  have  been 
attached  to  it,  and  that  it  ought  to  have  been  carried  into  the  timber 
on  a  line  in  continuance  of  the  direction  of  the  strain  to  which  it 
was  to  be  subjected  by  such  single  rope ;  that  it  should  have  gone 
entirely  through  the  stringpiece,  and  been  there  fastened  by  a  nut 
on  the  farther  side,  and  that  the  transverse  strain  of  the  two  gu^^s 
running  in  opposite  directions  caused  the  iron  to  be  heated,  strained 
and  weakened,  and  tliat  it  was  not  of  sufficient  size  to  stand  such 
pressure.  The  defendants  contended  that  the  accident  resulted  from 
the  negligence  of  a  fellow-servant,  and  that  the  cause  of  the  break 
was  not  established  by  the  evidence. 

In  Kennedij  v.  Jackson  Agricultxival  Iran  Works  (12  Misc.  Hep. 
336),  decided  at  the  General  Term  of  the  Superior  Court  of  the  city 
of  New  York,  the  court  drew  the  distinction  between  the  liability 
of  th^  master  in  a  case  where  a  derrick  was  set  up  for  permanent 
use  and  the  case  where  a  derrick  was  not  intended  for  a  permanent 
structure,  but  was  to  be  transferred  from  place  to  place,  wherever 
the  occasion  of  the  work  required  its  presence,  and  held  that  as  the 
derrick  was  not  intended  to  be  a  permanent  structure,  but  was  to  be 
transferred  from  place  to  place,  tlie  master  was  not  liable,  as  the  case 
was  one  where  the  master  had  furnished  proper  appliances  and  the 
accident  was  due  to  the  carelessness  or  erroneous  judgment  of  the 
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foreman  in  setting  it  up,  as  in  that  respect  he  was  a  fellow-serrant  of 
the  plaintiff. 

In  Tomaselli  v.  GAjjiihs  Cycle  Corp,  (9  App.  Div.  127),  where 
the  accident  resulted  from  tlie  breaking  of  a  cast  iron  bar,  which 
was  being  used  as  a  beam  to  hold  up  tackle  with  which  heavy 
weiglits  were  being  hoisted,  this  court  held  that :  "  The  obligation 
was,  therefore,  imposed  upon  the  defendant  to  exercise  reasonable 
care  and  prudence  in  the  selection  of  this  appliance,  and  to  see  that 
it  was  reasonably  suitable  and  safe  for  the  purpose  to  which  it  was 
applied.  This  duty  was  primary,  and  could  not  be  delegated  to  a 
servant,  so  as  to  shield  the  master  from  liability  for  damage  occa- 
sioned through  an  omission  of  the  servant  to  properly  discharge  it.*' 

WatU  V.  Beard  (18  App.  Div.  243)  was  a  case  where  a  workman 
was  injured  by  the  drawing  out  of  an  eyebolt  from  a  ceiling,  where 
it  had  been  placed  by  a  fellow-workman  of  the  plaintiff  for  ^ktempo- 
vary  purpose.  The  court  said  :  "  It  was  adopted  as  a  temporary 
expedient  for  the  occasion  —  employed  as  a  means  to  accomplish  the 
purpose  tlien  in  view,  and  the  use  made  of  it  was  within  the  details 
of  the  work  which  the  workmen  were  proceeding  to  perform.  In 
that  view,  any  negligence  to  which  the  plaintiff's  injury  may  have 
been  attributable  was  not  that  of  the  defendants,  but  was  that  of  his 
co-employees.  *  *  *  Although  the  engineer  was  foreman  in  the 
work,  and  the  plaintiff  acted  entirely  under  his  direction,  he  was, 
nevertheless,  a  co-employee  of  the  plaintiff.  It  does  not  seem 
important  that  the  plaintiff  personally  had  nothing  to  do  with  the 
act  of  putting  the  eyebolt  into  the  ceiling.  It  was  done  in  the  pro- 
cess of  the  work,  and  was  incidental  to  its  performance." 

This  naturally  brings  us  to  the  cause  of  the  derrick's  fall.  There 
is  no  dispute  that  the  eyebolt  broke.  There  was  evidence  tending  to 
show  that  it  broke  because  it  was  not  of  sufficient  size  and  strength ; 
that  it  was  improperly  placed  in  a  vertical  position  in  the  timber 
instead  of  being  driven  through  it  in  the  continuous  direction  of  the 
strain  of  the  guy  ;  that  it  should  have  been  fastened  by  a  nut  at  the 
back  of  the  timber  ;  that  only  one  guy  should  have  been  attached  to 
it ;  that  iron,  when  subject  to  a  transverse  strain,  is  liable  to  be  heated 
and,  so,  weakened.  It  does  not  appear,  however,  that  any  load  had 
been  hoisted  on  the  larger  derrick  after  tlie  two  guys  were  fastened 
to  the  ej^ebolt,  so  that  the  only  strain  on  the  guy  to  the  larger  derrick 
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was  tlje  weight  of  the  derrick  itself.  But  the  court  fully  submitted 
these  questions  to  the  jury,  saying:  "Was  the  manner  of  guying, 
and  was  the  eyebolt  itself  and  the  way  it  was  fastened  such  as  fur- 
nished to  the  workmen  a  reasonably  safe  and  proper  appliance,  taken 
in  connection  with  all  that  appears  in  the  case  from  tlie  testimony  ? 
If  it  was  proper,  if  it  was  not  unusual,  if  it  was  safe,  if  it  was  such 
an  appliance  as  the  master  was  bound  to  furnish  to  the  workman, 
then  the  master's  duty  ended,  and  he  is  not  liable  here  because  of  the 
happening  of  the  accident  from  such  inexplicable  cause." 

The  verdict,  therefore,  establishes  as  a  fact  that  the  master  had 
failed  in  his  duty  to  furnish  a  reasonably  safe  and  proper  appliance. 

The  court  refused  to  charge  as  follows :  "  If  the  jury  find  that 
the  bolt  broke  because  it  wa«  inserted  in  the  stringpiece  in  an 
improper  maimer,  this  was  the  negligence  of  the  plaintiff,  a  fellow- 
workman,  for  which  the  defendants  are  not  responsible."  There  was 
no  error  in  this  refusal,  under  our  view  of  the  duty  of  the  master  to 
furnish  proper  appliances ;  that  was  a  duty  of  the  master,  and  could 
not  be  delegated  to  a  servant.  This  rule  is  too  elementary  to  need 
citation  of  authority. 

The  court  also  refused  to  charge:  "  It  being  admitted  that  the 
derrick  was  suitable,  and  there  being  no  negligence  on  the  part  of 
defendants  in  selecting  the  workmen,  any  negligence  of  theirs  in 
using  or  setting  up  the  derrick  is  the  negligence  of  fellow-servants 
of  plaintiff,  for  which  defendants  are  not  liable."  The  propriety  of 
the  request  depended  upon  the  permanent  or  temporary  character 
of  the  derrick,  and  whether  the  condition  of  the  derrick  refer- 
red to  was  before  or  after  its  permanent  erection.  The  master's 
responsibility  was  not  ended  when  he  furnished  the  different  parts 
of  the  derricks,  the  mast,  tlie  booms,  the  guys,  the  eyebolt,  and  their 
place  of  fastening.  It  was  his  duty  to  assemble  these  parts  in  the 
erection  of  the  finished  appliance,  so  that  it  should  be  reasonably 
safe  for  the  purpose  to  which  it  was  to  be  applied.  McCampheU  v. 
Cunard  S.  S.  Co.  (144  IS".  Y.  652),  cited  by  the  appellant,  is  not 
hostile  to  this  view.  That  was  a  case  where  a  skid  was  being  tem- 
porarily used  as  a  method  of  carrying  cargo  from  the  dock  to  the 
gangway  of  a  ship,  and  the  servants  of  the  defendant  had  improperly 
tied  the  mouthpiece  to  the  skid.  This  was  a  part  of  the  servants' 
duty,  and  tlie  court  so  held,  but  that  was  a  temporary  structure  and 
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not  a  thing  set  up  for  permanent  use,  as  was  the  derrick  in  the 
present  case. 

The  only  other  exceptions  which  require  consideration  are  those 
taken  to  the  admission  of  expert  evidence,  and  I  think  they  do  not 
afford  any  ground  for  reversal  of  the  judgment.  AVe  think,  how- 
ever, that  the  verdict  was  excessive,  and  should  be  reduced  to 
$2,500. 

The  judgment  and  order  must  be  affirmed. 

All  concurred,  except  Cullen  and  Bartlett,  JJ.,  who  dissented 
arid  voted  in  favor  of  unconditional  reversal. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event,  unless  within  twenty  days  plaintiff  stipulates  to  reduce 
the  recovery  of  damages  to  the  sum  of  §2,500  and  extra  allowances 
proportionately,  in  which  case  the  judgment  as  reduced  is  affirmed, 
without  costs  of  this  appeal  to  either  party. 


Julia  R.  Schmidt,  as  Administratrix,  etc.,  of  Clifford  A. 
Schmidt,  Deceased,  Respondent,  v.  The  Coney  Island  and 
Brooklyn  Railroad  Company,  Appellant. 

Negligence — death  of  a  passenger  caused  hy  his  sxcaying  while  standing  in  a  moving 
open  car  and  striking  a  post  near  the  track  —  expert  testimony  as  to  oscillations  of 
cars  a  month  after  the  accident. 

A  passenger  upoQ  an  open  car  on  an  electric  railroad,  supplied  with  power  from 
wires  running  on  posts  set  between  the  tracks,  and  less  than  two  feet  distant 
from  the  floor  of  the  car,  had  his  hat  blown  off,  and  rose  from  his  seat  in  the 
car  to  signal  to  the  conductor,  when  his  body  swayed  from  the  rough  motion 
of  the  car,  and  his  head  came  in  contact  with  one  of  the  poles,  and  he  fell  to 
the  floor  of  the  car  fatally  injured. 

Held,  that  it  was  proper  to  submit  to  the  jury  the  question  whether,  at  the  time 
of  the  accident,  the  car,  by  reason  of  the  speed  at  which  it  was  being  pro- 
pelled, swayed  from  side  to  side  in  such  a  manner  as  to  endanger  the  safety  of 
a  passenger,  occupying  that  part  of  the  car  nearest  to  the  line  of  trolley  poles, 
who  had  occasion  for  any  purpose  to  assume  a  standing  position; 

That  there  was  nothing  blameworthy  under  the  circumstances  in  the  passenger 
having  risen  to  signal  the  conductor. 

Testimony  of  a  civil  engineer  and  railroad  man  as  to  the  vertical  and  lateral  oscil- 
lation of  cars  on  the  same  track  a  month  after  the  accident,  not  accompanied 
by  any  proof  that  the  conditions  as  to  the  load  and  speed  were  the  same  as  at 
the  time  of  the  accident,  is  inadmissible. 
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Appeal  by  tlie  defendant,  The  Coney  Island  and  Brooklyn  Rail- 
road Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  let  day  of  May,  1897,  upon  the  verdict  of  a  jury  for  §15,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  3d  day  of 
May,  1897,  denying  the  defendant's  motion  for  a  new  trial. 

William  N.  Dykman^  for  the  appellant. 
Nathaniel  11.  Clement^  for  the  respondent. 

WiLLARD  BaRTLETT,  J.  I 

The  plaintiff  has  recovered  a  verdict  of  $15,000  against  the 
defendant  for  negligently  causing  the  death  of  her  husband,  Clifford 
A.  Schmidt,  who  was  a  passenger  on  one  of  its  electric  trolley  cars 
on  the  way  from  Coney  Island  to  Brooklyn  on  the  afternoon  of  the 
16th  day  of  May,  1895.  The  motive  power  on  the  defendant's  line 
is  applied  by  what  is  known  as  the  center-post  system,  the  wires 
through  which  the  electric  current  is  conveyed  to  the  cars  being 
supported  by  posts  set  between  the  two  tracks.  At  the  time  of  the 
accident  Mr.  Schmidt  was  seated  at  the  end  of  the  forward  seat  of 
an  open  car,  with  his  back  toward  the  front  and  his  side  next  to  a 
guard  rail  which  runs  along  the  side  of  the  car  nearest  the  line  of 
posts.  At  a  point  about  a  mile  and  a  half  from  the  Brighton  Beach 
Hotel,  when,  according  to  one  of  the  witnesses,  the  car  began  to  go 
so  fiist  that  it  swayed  a  great  deal,  a  gust  of  wind  blew  off  Mr. 
Schmidt's  hat.  He  arose  from  his  seat,  grasping  the  stanchion  of 
the  car  at  his  right  hand,  and  stood  for  an  instant  as  though  to 
beckon  to  the  conductor.  At  this  moment  his  body  was  seen  sud- 
denly to  sway  —  although  his  feet  did  not  leave  the  floor  of  the 
car  —  his  head  came  in  contact  with  one  of  the  trolley  poles  and  he 
sank,  fatally  hurt,  down  upon  the  floor  of  the  car. 

The  learned  trial  judge  charged  the  jury  that  if  the  plaintiff's 
intestate  leaned  out  of  the  car,  either  voluntarily  or  involuntarily, 
there  could  be  no.  recovery  in  the  case.  He  held,  however,  that 
there  was  evidence  from  which  the  jury  might  find  negligence  on 
the  part  of  the  defendant  and  freedom  from  contributory  negligence 
on  the  part  of  the  deceased  passenger,  if  they  sliQuld  think  that  he 
acted  with  ordinary  prudence,  and  that  his  body  was  thrown  outside 
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the  car  without  any  volition  on  his  part  by  the  violence  of  the  car's 
swaying  and  plunging,  and  such  swaying  and  plunging  were  caused 
by  an  unusual  and  dangerous  rate  of  speed  under  the  existing  cir- 
cumstances and  conditions. 

Mr.  Schmidt  was  an  accomplished  musician,  who  had  been  a  con- 
cert master  m  Mr.  Anton  Seidl's  orchestra.  He  was  earning  a  hand- 
some income,  and  no  fault  is  found  with  the  amount  of  the  verdict 
if  the  plaintiff  is  entitled  to  recover  at  all.  It  is  earnestly  contended 
in  l>eha]f  of  the  appellant,  however,  that  there  was  no  evidence  that 
tlie  rate  of  speed  of  the  car  was  excessive  or  dangerous,  and  also  that 
the  proof  conclusively  established  the  negligence  of  the  deceased  in 
voluntarily  leaning  out  of  the  car  and  thus  bringing  his  death  upon 
himself. 

I  do  not  find  it  possible  to  accept  either  of  these  views  as  correct. 
As  I  read  this  record  it  affords  ample  basis  for  a  finding  that  at  the 
time  of  the  accident  the  car  swayed  from  side  to  side,  in  such  a  man- 
ner as  to  endanger  the  safety  of  any  passengers  occupying  that  part 
of  the  car  nearest  the  line  of  trolley  poles,  who  had  occasion  for  any 
purpose  to  assume  a  standing  position,  in  view  of  the  fact  that  the 
poles  were  only  twenty-three  and  three-quarter  inches  from  the  floor 
of  the  car.  It  may  well  be  inferred  that  such  swaying  was  due  to 
the  speed  at  which  the  car  was  propelled  over  an  uneven  track.  It 
does  not  necessarily  follow  from  the  fact  that  no  such  accident  had 
ever  occurred  before  that  the  defendant  was  not  bound  to  take  some 
care  to  avert  a  casualty  of  that  character,  if  the  conditions  were  such 
as  to  suggest  a  probability  of  the  occurrence.  There  was  nothing 
blameworthy  in  the  act  of  the  passenger  in  arising  to  signal  the  con- 
ductor in  consequence  of  the  loss  of  his  hat.  Such  conduct  under 
such  circumstances  is  almost  instinctive,  and  in  the  very  nature  of 
thhigs  can  never  be  the  result  of  conscious  forethought.  It  seems 
to  me  that  in  the  management  and  operation  of  open  cars,  in  the 
spring  and  summer,  over  such  a  line  as  that  of  the  defendant,  many 
cases  must  occur  in  which  it  is  entirely  proper  and  to  be  expected 
that  the  passengers  will  arise  from  their  seats  for  some  momentary 
purpose,  and  that  reasonable  care  demands  that  the  cars  shall  be  run 
with  some  reference  to  such  probabilities. 

With  these  views  I  should  have  no  diflSculty  in  sustaining  this 
App.  Div.— Vol.  XXVI.        50 
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judgment  were  it  not  for  some  errors  in  the  admission  of  evidence 
upon  the  trial.  It  is  only  necessary  to  refer  to  one  of  these. 
Richard  Schermerhorn,  a  civil  engineer  and  railroad  man,  who  was 
called  by  the  plaintiff  as  an  expert,  was  allowed  to  state  to  the  jury 
his  observations  as  to  the  vertical  and  lateral  oscillation  of  the  cars 
over  the  defendant's  road  about  a  month  after  the  accident.  His 
testimony  on  this  subject  >vas  objected  to  on  the  ground  that  the 
conditions  were  not  shown  to  be  the  same,  or  the  car,  or  the  load 
upon  the  car,  or  the  rate  of  speed.  The  evidence  was  received  over 
the  defendant's  objection  and  exception,  and  the  witness  testified  to 
a  vertical  oscillation  of  from  twelve  to  sixteen  inches,  and  a  lateral 
motion  of  six  inches.  One  of  the  cars  on  which  he  made  his  experi- 
mental observations  was  admitted  to  resemble  the  car  upon  which 
the  accident  occurred  in  general  likeness  and  dimensions ;  but  he 
also  testified  to  his  experience  upon  other  cars,  as  to  which  he  could 
only  say  that  in  general  appearance  they  all  looked  alike.  It  was 
error  to  admit  this  proof.  Unless  the  conditions  were  shown  to  be 
the  same,  the  fact  that  a  particular  car,  in  June,  swayed  and  plunged 
while  moving  over  the  part  of  the  road  where  the  accident  occurred, 
did  not  tend  to  show  that  another  car,  in  May,  swayed  and  plunged 
at  the  same  place.  The  negligence,  or  absence  of  negligence,  on 
the  part  of  the  defendant,  at  the  time  the  plaintiffs  intestate  was 
killed,  depended  chiefly  upon  the  manner  in  which  the  car  was 
operated,  and  evidence  that  a  train  was  run  carelessly  on  one  occa- 
sion is  not  evidence  that  it  was  so  run  on  another.  {Cohn  v.  iV\  Y. 
Central  <fe  //.  B.  R.  R.  Co,,  6  App.  Div.  196.)  The  case  of  Byrne 
V.  Brooklyn  City  <&  Neictown  R.  R,  Co,  (6  Misc.  Rep.  260 ;  affd., 
145  N.  Y.  619)  does  not  help  the  plaintiff,  for  there  it  was  proved 
that  the  condition  of  things,  at  the  time  when  the  observations  were 
made  subsequent  to  the  accident,  was  the  same  as  existed  at  the 
time  of  the  accident. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event.. 
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Alexander  S.  Kirkman  and  Sarah  Kirkman,  Respondents,  v. 
May  Louise  Kirkman,  Individually  and  as  Administratrix  of 
John  Kirkman,  Deceased,  Appellant,  Impleaded  with  Dorothy 
Kirkman. 

Testimony  as  to  the  wZue  of  the  good  will  of  a  partnership. 

The  opinion  of  an  expert  as  to  the  value  of  the  good  will  of  a  partnership  is  not 
competent  as  evidence. 

Appeal  by  the  defendant,  May  Louise  Kirkman,  individually  and 
as  administratrix  of  John  Kirkman,  deceased,  from  a  final  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  12th  day  of  June,  1897, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  Kings 
County  Special  Term. 

Hugo  Hirshj  for  the  appellant. 

John  M.  Bowers^  for  the  respondent. 

WiLLARD  BaRTLETT,  J.  : 

This  appeal  presents  the  question  whether  the  opinion  evidence 
of  an  expert  is  receivable  to  prove  the  value  of  the  good  will  of  a 
partnership.  The  litigation  relates  to  the  affairs  of  the  firm  of  soap 
manufacturers  known  as  Kirkman  &  Son,  of  which  John  Kirkman, 
the  appellant's  intestate,  was  a  member  during  his  lifetime.  The 
learned  judge  at  Special  Term  has  decided  that  the  good  will  and 
trade  marks  of  the  concern  are  worth  $15,000  of  which  sum  the 
appellant,  as  administratrix  of  John  Kirkman,  is  entitled  to  thirty 
per  cent.  The  appellant  insists,  however,  that  the  valuation  of  the 
good  will  should  have  been  larger,  and  assigns  as  error  the  ruling  of 
the  trial  court,  disclosed  by  the  following  extract  from  the  record  : 
"  Oliver  Johnston,  called  as  a  witness  for  the  defendants,  being  duly 
sworn,  testified  as  follows :  By  Mr.  Ilirsh  :  *  My  business  is  grocer, 
of  the  firm  of  Johnston  Brothers,  doing  business  on  !N'e\nns  street 
and  Flatbush  avenue.  I  have  been  in  that  business  twenty -six 
years.  I  know  Mr.  Kirkman,  the  plaintiff.  I  do  know  the  kind 
of  business  that  is  done  by  Kirkman  &  Son,  soap  manufacturers. 
I  do  know  the  character  of  their  product.     I  have  purchased  it 
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from  them.  Have  done  so  for  about  twenty  years,  I  guess.  It  is  a 
product  well  and  favorably  known  in  the  market.  And  the  evidence 
of  that  is  the  sale  that  we  make  in  our  place  of  that  product.  I 
know  the  business  has  been  well  established  for  years.  Q.  What, 
in  your  opinion,  is  the  value  of  the  good  will  of  that  business  of 
Kirkman  &  Son,  where  the  capital  invested  is  a  little  over  fifty -four 
thousand  dollars,  and  the  profits  in  nine  months  declared  was  about 
thirty  thousand  dollars  ?  From  your  knowledge  of  the  business,  tlie 
product  of  the  manufactory,  the  long  establishment  of  that  business, 
what,  in  your  opinion,  is  the  value  of  that  good  will  ?  [Objected  to 
as  incompetent ;  objection  sustained ;  defendants  except.]  '  " 

I  think  this  ruling  was  correct.  The  difficulty  of  drawing  the 
line  which  excludes  the  opinion  evidence  of  experts  has  often  been 
recognized  by  the  courts,  and  the  decisions  on  the  subject  are  not 
readily  reconcilable  with  one  another.  It  seems  to  me  quite  clear, 
however,  that  the  evidence  offered  in  behalf  of  the  appellant  in  the 
present  case  was  essentially  of  the  same  character  as  that  which  was 
declared  inadmissible  in  Wakeman  v.  Whseler  c&  WiUon  Mfg.  Co. 
(101  K  Y.  205),  and  Reed  v.  McConnell  (101  id.  270),  where  it  was 
held  to  be  reversible  error  to  allow  witnesses  to  give  their  opinions 
as  to  the  value  of  the  contracts  which  the  defendants  were  alleged 
to  have  broken.  '*  Where  the  facts  can  be  placed  before  a  jury,  and 
they  are  of  such  a  nature  that  jurors  generally  are  just  as  competent 
to  form  opinions  in  reference  to  them  and  diuw  inferences  from  them 
as  witnesses,  then  there  is  no  occasion  to  resort  to  expert  or  opinion 
evidence."  {Ferguson  v.  Iluhhell^  97  N.  Y.'  507.)  So  in  the  present 
case,  after  all  the  elements  going  to  make  up  the  good  will  of  the 
partnership  and  tending  to  fix  its  value  had  been  proved  as  matters 
of  fact  before  Mr.  Justice  Gayxor,  the  learned  judge  was  quire  as 
well  qualified  as  was  the  appellant's  witness  to  estimate  correctly 
what  the  good  will  was  worth.  The  determination  involved  no 
special  knowledge  existing  in  reasons  rather  than  in  descriptive 
facts,  and  hence  the  assistance  of  expert  opinions  was  not  required. 
(See  Schicander  v.  Birge,  46  Hun,  Q%  69,  70.) 

In  behalf  of  the  appellant  reference  is  made  to  the  well-known 
case  of  Mitchell  v.  Read  (84  X.  Y.  556),  in  which  one  of  the  ques- 
tions was  the  value  of  certain  renewal  leases  of  the  Hoffman  House 
in  the  city  of  New  York.     Many  witnesses  of  experience  in  the 
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hotel  business  were  permitted  to  give  opinion  evidence  as  to  such 
vahie,  including  the  good  will  of  the  hotel,  against  the  objection  and 
exception  of  the  defendant.  I  have  examined  the  appeal  book  in 
that  case  and  find  no  instance  in  which  any  objection  was  made 
which  raised  the  question  of  the  competency  of  opinion  evidence  in 
respect  to  the  value  of  the  leases.  The  principal  contention  of  the 
defendant  was  that  the  witnesses  should  not  be  allowed  to  include 
the  good  will  in  their  estimates ;  and  the  case  does  not  support  the 
position  of  this  appellant,  for  the  point  here  relied  upon  was  not 
raised  or  considered  there.  (Court  of  Appeals  Cases,  vol.  406, 
Brooklyn  Law  Library.) 

In  The  Matter  of  RandeWa  Estate  (8  N.  Y.  Supp.  662)  the  sur- 
rogate of  Rockland  county  took  expert  evidence  as  to  the  value  of 
the  good  will  of  a  business,  but  there  is  nothing  in  his  opinion  to 
indicate  that  the  admissibility  of  opinions  was  questioned.  The 
appellant  also  cites  the  case  of  The  Cortland  Howe  Ve?itilating 
Stove  Co.  V.  Howe  (36  N.  Y.  Supp.  701),  where  a  witness,  after 
giving  testimony  showing  his  familiarity  with  stoves  and  their 
manufacture,  was  allowed  by  the  referee  to  state  the  value  of  a 
certain  patent  for  stoves  against  the  objection  and  exception 
of  the  defendants.  The  General  Term  of  the  fourth  department 
thought  that  "  the  witness  was  sufficiently  familiar  with  the  subject- 
matter  involved  in  the  question  to  render  his  evidence  competent. 
The  force  and  eflfect  to  be  given  thereto  were  for  the  referee  to 
determine,  after  all  the  facts  disclosed  by  him  were  considered." 
From  this  language  it  would  seem  that  the  objection  related  to  the 
extent  of  the  witness'  expert  knowledge  concerning  stoves  rather 
than  to  the  propriety  of  receiving  opinion  evidence  at  all,  in  order 
to  ascertain  the  value  of  a  stove  patent ;  but  even  if  the  objection 
did  go  to  this  full  extent,  I  should  be  unable  to  agree  that  it  was 
properly  overruled. 

I  think  we  ought  to  affirm  the  judgment. 

All  concurred. 

Judgment  affirmed,  with  costs. 
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George  D.  Sweetser  and  Others,  Appellants,  v.  Mary  A.  Davis 
and  Others,  Respondents. 

General  amgnmeiU  —  ratification  by  moving  for  a  new  assignee — an  estoppel  by 
jiidgment  must  be  mutual  —  an  asngninent  not  eet  asitU  for  frauds  upon  it  —  insuf 
ficient  proof  of  partnership. 

Semble,  that  where  judgment  creditors  of  a  debtor  who  has  made  an  assignment 
for  the  benefit  of  her  creditors  make  a  motion  to  remove  the  assignee  and  sub- 
stitute another  person  in  his  stead,  they  thereby  ratify  the  assignment,  and  are 
estopped  from  subsequently  attacking  it  as  fraudulent. 

A  judgment,  based  upon  the  existence  of  a  partnership  relation  between  a  mother 
and  her  son,  and  a  confession  of  judgment  by  them,  in  each  of  which  it  is 
stated  that  they  are  partners,  are  not  effective  by  way  of  estoppel  as  to  an 
assignee  for  creditors  under  a  general  assignment  made  by  the  mother  —  there 
being  no  privity  between  the  parties  in  the  judgment  and  the  general  assignee, 
or  between  them  and  the  creditors  represented  by  the  general  assignee. 

What  are  frauds  upon  a  general  assignment,  as  distinguished  from  frauds  in  it, 
and  do  not  require  it  to  be  set  aside,  considered. 

What  proof  is  insufficient  to  establish  the  existence  of  a  partnership  between  a 
mother  and  her  son,  considered. 

Appeal  by  the  plaintiflEs,  George  D.  Sweetser  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  Suffolk  on  the  29tli  day 
of  December,  1896,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  Suffolk  Special  Term  dismissing  the  complaint. 

The  action  was  brought  to  set  aside  a  voluntary  assignment  for 
the  benefit  of  creditors  on  the  ground  that  said  assignment  was 
fraudulent  and  void. 

Stillman  F.  Kneelandy  for  the  appellants. 

Walter  IL  Jaycox^  for  the  respondents. 

Hatch,  J. : 

It  is  claimed  by  the  defendants  that,  as  the  plaintiffs  moved  for 
the  removal  of  Davis  as  assignee  and  for  the  appointment  of  Fan- 
ning in  his  place,  they  thereby  elected  to  ratify  the  assignment,  and 
by  proceeding  thereunder  are  now  estopped  from  attacking  it  as 
fraudulent.  Such  undoubtedly  is  the  law.  {Terry  v.  Munger^  121 
N.  Y.  161 ;  Moller  v.  Tuska,  87  id.  166.)  The  point,  however,  is 
not  available  upon  this  appeal,  for  the  reason  that  the  defendant  has 
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failed  to  have  proof  of  the  fact  inserted  in  the  case.  All  that 
appears  upon  this  subject  is  the  allegation  in  plaintiff's  complaint 
that  Fanning  was  substituted  as  assignee  in  place  of  Davis  by  an 
order  of  the  court,  and  the  admission  of  such  allegation  in  the 
answer.  But  these  averments  contain  no  statement  that  such  sub- 
stitution was  procured  by  the  plaintiffs,  which  is  the  essential  fact. 
The  proceedings  themselves  do  not  appear,  and  the  case  states  that 
it  contains  all  the  evidence  given  upon  the  trial.  This  point,  while 
conclusive,  is  not  available.  We  are,  therefore,  brought  to  consider 
the  other  questions  in  the  case. 

Prior  to  1890,  John  C.  Davis,  the  husband  of  Mary  and  father  of 
Eugene,  carried  on  business  in  partnership  with  one  R.  T.  Skidmore, 
his  son-in-law.  Davis  died  in  1890,  leaving  no  will.  His  family 
then  consisted  of  his  wife,  two  daughters  and  the  son  Eugene.  No 
administrator  was  ever  appointed  of  the  estate,  nor  has  any  settle- 
ment of  it  ever  been  had.  After  the  death  of  John  C.  Davis,  the  heirs 
united  in  a  conveyance  of  the  whole  estate  of  John  C.  Davis  to  his  wife 
for  life.  The  business  of  the  firm  was  continued  after  the  death  of 
John  C.  Davis,  under  the  firm  name  of  Davis  &  Skidmore,  until 
March  1, 1892,  Mrs.  Davis  succeeding  to  the  interest  of  her  husband. 
On  the  date  above  named  Skidmore  retired  from  the  firm.  There- 
after and  in  January,  1895,  Mrs.  Davis  and  the  children,  including 
Skidmore's  wife,  executed  and  delivered  to  Skidmore  a  mortgage 
upon  real  property  formerly  owned  by  John  C.  Davis,  to  secure  the 
payment  of  the  sum  of  $5,000.  The  consideration  for  this  mortgage 
was  a  $3,000  note  given  by  Mary  and  Eugene  Davis  for  the  stock  in 
the  store,  a  claimed  indebtedness  of  John  C.  Davis,  which  Skidmore 
paid,  and  $500  in  cash  paid  to  Mary  or  Eugene  Davis.  From  and 
after  March  1,  1892,  the  business  was  conducted  under  the  name  of 
Davis  &  Son.  On  the  twenty-eighth  of  the  last-named  month  Mrs. 
Davis  executed  a  power  of  attorney  to  Eugene  to  receive  and  col- 
lect the  demands  due  the  estate  of  John  C.  Davis,  and  also  "  to 
manage,  transact  and  continue  the  store  business  for  me,  in  company 
with  Davis  &  Son."  No  written  agreement  of  partnership  was  ever 
entered  into  between  Mrs.  Davis  and  her  son,  or  between  herself 
and  any  one  else  after  Skidmore  retired  from  the  business,  and  there 
is  no  proof  of  any  partnership,  except  it  may  be  inferred  from  the 
acts  of  the  parties  and  their  declarations. 
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.  The  stock  consisted  of  personal  property,  and  there  was  added  in 
money  $1,300,  the  proceeds  of  some  real  estate  belonging  to  the 
estate  which  was  sold,  and  the  money  placed  in  the  business.  It  does 
not  appear  wliether  or  not,  in  the  deed  which  conveyed  the  life 
interest  in  the  property  of  the  estate  to  Mrs.  Davis,  she  relinquished 
her  dower  right  or  interest  in  the  personal  property.  Xor  does  it 
appear  that  there  was  any  arrangement  between  Eugene  and  his 
mother,  or  between  either  and  the  sisters,  in  respect  of  the  property, 
aside  from  the  conveyance  of  the  life  interest.  Eugene  paid  no 
money  for  the  business,  so  far  as  appears,  and  Mrs.  Davis  and  the 
heirs  joined  in  the  mortgage  which  secured  the  payment  of  Skid- 
more's  interest.  There  is  nothing  to  warrant  the  conclusion  that 
Eugene  had  acquired  any  interest  in  his  father's  estate  which  was 
not  common  to  the  other  heirs,  unless  we  conclude  that  his  mother 
was  vested  with  title  to  the  property  used  in  the  business,  and  that 
he  acquired  some  right  by  management  of  it.  It  is  quite  clear  that 
upon  this  subject  there  was  an  utter  absence  of  agreement  between 
the  parties,  while  it  is  certain  that  the  $1,300,  the  proceeds  of  the 
real  estate,  must  have  been  the  joint  interest  of  all,  in  the  absence  of 
any  agreement,  and  the  $5,000  for  Skidmore's  interest  was  equally 
burdened  upon  them  all.  We  do  not  determine  any  of  these  ques- 
tions, nor  is  it  necessary  that  we  should.  AV^e  call  attention  to  the 
facts  as  bearing  upon  the  partnership  claimed  to  exist  between  Mrs. 
Davis  and  her  son. 

On  April  20,  1895,  Mrs.  Davis  executed  a  general  assignment  for 
the  benefit  of  her  creditors  to  her  son  Eugene.  He,  as  we  have 
already  seen,  was  removed,  and  the  present  defendant,  Fanning,  sub- 
stituted in  his  place.  This  action  seeks  to  set  aside  this  assignment 
upon  four  grounds :  First  That  the  assignment  was  fraudulent  in 
having  been  made  to  Eugene  Davis,  who  was  a  partner  with  his 
mother.  Second,  That  Eugene  Davis  was  preferred  as  a  creditor. 
Third,  That  a  large  claim  against  Skidraore  was  withheld  from  the 
schedules.  Fourth,  That  the  execution  of  the  mortgage  to  Skid- 
more  was  fraudulent. 

We  have  already  considered  some  features  applicable  to  the  first 
question.  The  proof  relied  upon  by  plaintiffs  to  sustain  their  attack 
in  this  regard  consists  in  declarations  made  by  Mrs.  Davis  and  Eugene 
when  examined  in  proceedings  supplementary  to  execution,  after  the 
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execution  of  the  assignment,  some  of  which  were  reiterated  upon 
the  trial,  and  the  further  proof  that  goods  were  purchased  by  Davis 
&  Son  in  the  conduct  of  the  business,  for  which  judgment  was  sub- 
sequently obtained  against  Mrs.  Davis  and  Eugene  under  an  allega- 
tion of  the  complaint  that  they  were  partners,  and  also  a  confession 
of  judgment  for  goods  sold,  in  which  it  was  reiterated  that  they  were 
partners.  So  far  as  the  lirst  species  of  proof  is  concerned,  assuming 
it  to  be  admissible,  which  is  doubtful  {Scofield  v.  Spaulding^  54  Hun, 
523),  the  case  discloses  tliat  none  of  it  was  received  against  the 
defendant  Fanning.  TliQ  oral  proof  given  upon  the  present  trial 
by  Eugene  Davis  was,  by  express  ruling,  so  far  as  it  related  to  his 
declarations  and  proof  given  in  supplemental  proceedings,  limited 
as  affecting  him  alone.  Tlie  defendants  excepted  to  the  ruling,  but 
the  plaintiffs  acquiesced  therein,  and  the  same  is  true  of  Mrs.  Davis. 
So  that  there  is  nothing  contained  in  such  proof  which  in  anywise 
impeached  the  title  of  the  assignee,  as  none  of  it  was  received  against 
kim  and  could  not,  -tlierefore,  operate  against  the  title  held  by  him. 
Assume,  however,  that  it  is  so  available,  and  we  think  it  presented  a 
question  of  fact.  Botli  Eugene  and  his  mother  swore  that  no  part- 
nership existed  between  them,  but  that  Eugene  was  employed  upon 
a  salary  to  manage  the  busuiess.  True,  they  also  said  that  Davis  & 
Son  was  a  partnership  comprised  of  the  mother  and  son.  But  the 
court  was  not  concluded  by  that  statement,  and,  in  view  of  the 
peculiar  relations  existing  between  the  parties,  to  which  we  have 
before  adverted,  we  are  not  at  all  satisfied  that  the  court's  conclu- 
sion thereon  was  wrong ;  on  the  contrary,  we  think  it  was  justified 
by  the  evidence. 

The  remaining  consideration  upon  this  branch  of  the  case  relates  to 
tlie  conclusiveness  of  the  judgment  obtained  by  the  plaintiff  against 
Mrs.  Davis  and  Eugene.  It  is  settled  by  authority  that,  in  order  to 
render  a  judgment  effective  by  way  of  estoppel,  it  must  operate 
mutually.  {Townsend  v.  Van  £ush'rk,  22  App.  Div.  441.)  In 
the  present  case  there  was  no  privity  between  the  parties  in  the 
judgment  and  the  defendant  Fanning,  or  between  them  and  the 
creditors  whom  he  represents.  It  was  not,  therefore,  binding  as  an 
adjudication  upon  him.  {Railroad  E<piq)merit  Co,  v.  Blair ^  145 
K.  Y.  607.) 
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So  far  as  the  preferred  claim  of  Eugene  W.  Davis  is  concerned, 
there  was  evidence  which  warranted  the  court  in  finding  that  this 
claim  was  for  salary,  and  that  his  relation  to  the  business  entitled 
him  thereto. 

As  to  the  third  and  fourth  claims,  they  are,  if  anything,  frauds 
upon  the  assignment,  and  do  not  constitute  a  fraud  in  the  assign- 
ment, and  may  not,  therefore,  be  made  the  basis  for  setting  it  aside. 
{Loo8  V.  Wilkinso7i^  110  N.  Y.  195.) 

If  the  mortgage  is  fraudulent  it  rests  with  the  assignee  to  bring 
an  action  to  set  it  aside,  and  if  any  property  exists  which  has  not 
found  place  in  the  schedules  it  is  the  duty  of  the  assignee  to  discover 
and  account  for  it.     Tlie  assignee  is  appointed  for  such  purpose. 

These  views  lead  to  an  affirmance  of  the.  judgment. 

All  concurred. 

Judgment  affirmed,  with  costs. 


William  Jeremiah,  Appellant  and  Respondent,  v,  Rosina  A. 
Pitcher,  Respondent  and  Appellant. 

Specific  performance  of  an  oral  agreement  by  wJiJch  a  daughter  promised  to  conrey 
lands,  for  irJiich  thefatlier  had  jmid,  as  he  might  direct. 

A  real  estate  dealer  having  an  insane!  wife  and  wishing,  in  the  pursuit  of  his  busi- 
ness, to  deal  in  real  estate  free  from  any  claim  of  dower  therein  on  the  part  of 
his  wife,  who  was  incompetent  to  join  in  a  conveyance  of  it,  purchased  prop- 
erty in  the  name  of  his  daughter  upon  her  promise  to  convey  it  as  he  might 
thereafter  direct,  paid  the  purchase  price  in  part  in  cash  and  in  part  by  a  mort- 
gage signed  by  his  daughter  and  himself,  which  mortgage  was  afterwards  paid 
by  him,  collected  all  the  rents  and  appropriated  them  to  his  own  use  without 
any  protest  on  the  part  of  his  daughter,  and  paid  all  taxes  and  water  rents  on 
the  premises. 

Held,  that  the  transaction  was  an  agreement  fully  performed  on  the  father's  part, 
and  did  not  come  within  the  Statute  of  Uses  and  Trusts,  declaring  that  where  a 
grant  is  made  to  one  person  and  the  consideration  is  paid  by  another,  no  trust 
shall  result  in  favor  of  the  party  paying  the  purchase  price  ; 

That  a  court  of  equity  would  decree  specific  performance  of  the  contract. 

Cross- APPEALS  by  the  plaintiff,  William  Jeramiah,  and  by  the 
defendant,  Kosina  A.  Pitclier,  from  a  judgment  of  the  Supreme 
Court,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
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the  19tli  day  of  July,  1897,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  Kings  County  Special  Term. 

JR.  II.  Vernon^  for  the  plaintiff. 

Henry  Major^  for  the  defendant. 

Woodward,  J. : 

This  action  was  brought  to  establish  a  trust  in  favor  of  the  plain- 
tiff, and  it  is  alleged  that  in  1877  and  1879  the  plaintiff  purchased 
certain  real  estate  in  the  city  of  Brooklyn ;  that  before  closing  such 
purchases  he  entered  into  an  agreement  with  this  defendant,  who  is 
Ids  eldest  daughter,  whereby  the  title  to  the  property  was  to  be 
taken  in  her  name,  slie  agreeing  to  convey  it  upon  the  order  of  the 
plaintiff;  that,  relying  upon  this  promise,  the  plaintiff  purchased  the 
property  and  caused  it  to  be  conveyed  to  the  defendant,  but  that 
subsequently,  on  demand  being  made  for  the  conveyance  of  the 
property,  she  refused  to  comply  with  the  agreement.  The  defend- 
ant answering,  denies  the  alleged  agreement  aiid  sets  up  the  Statute 
of  Frauds,  the  Statute  of  Limitations,  and  the  separate  and  distinct 
defense  that  the  conveyance  was  intended  as  a  gift  or  advancement 
to  her  as  plaintiff's  daughter. 

It  appeared  upon  the  trial  that  the  plaintiff  in  this  action  was, 
from  1867  to  1887,  a  real  estate  and  insurance  agent,  doing  business 
in  the  city  of  Brooklyn.  His  family  consisted  of  a  wife  and  three 
daughters,  the  defendant  in  this  action  being  the  oldest.  In  1 873 
the  wife  of  the  plaintiff  became  insane,  remaining  in  that  condition 
up  to  the  present  time,  being  confined  in  a  private  asylum.  Upon 
the  retirement  of  the  mother  from  the  head  of  the  household,  the 
defendant  succeeded  to  her  place,  taking  charge  of  the  home  and 
assuming  the  responsibilities  incident  to  the  position.  Her  relations 
thus  took  on  the  united  aspects  of  a  wife  and  daughter,  in  so  far  as 
the  business  affairs  of  the  family  were  involved.  The  plaintiff, 
charged  with  the  duty  of  the  support  and  maintenance  of  his  family, 
was  confronted  with  the  fact  of  his  wife's  insanity,  thus  rendering 
her  incapable  of  releasing  her  dower  interest  in  realty  which  might 
come  into  his  possession,  and  for  the  purpose  of  making  a  profitable 
use  of  his  capital  and  bettering  the  condition  of  himself  and  family, 
he  entered  into  an  agreement  with  his  daughter  to  take  the  title  to 
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the  property  in  dispute,  and  to  transfer  the  same  to  himself  or  to 
such  third  parties  as  he  might  direct.  In  pursuance  of  this  agree- 
ment the  plaintiff  purchased  the  property,  causing  tlie  title  to  be 
placed  in  the  daughter.  He  paid  a  part  of  the  purchase  price,  and 
the  daughter  gave  mortgages  in  which  the  plaintiff  joined  to  secure 
the  remainder.  These  mortgages  were  subsequently  paid  by  the 
plaintiff,  who  entered  into  possession  of  the  property,  made  improve- 
ments, paid  the  taxes  and  water  rates,  collected  the  rentals,  appro- 
priating them  to  his  own  uses  without  protest  on  the  part  of  the 
defendant  up  to  the  time  of  the  commencement  of  this  action. 

The  trifd  court  found  substantially  this  state  of  facts,  but  decided 
that  no  use  or  trust  resulted  to  the  plaintiff  by  reason  of  his  pay- 
ment of  the  purchase  money,  and  that  the  trust  could  be  proved 
only  by  a  writing,  the  alleged  agreement  with  the  daughter  being 
oral.  It  was  decreed,  however,  that  the  plaintiff  be  subrogated  to 
the  ownership  of  tlie  mortgages  which  he  had  paid  and  that  they 
be  liens  in  his  hands,  and  that  the  plaintiff  have  a  "  lien  for  the 
mortgages  and  taxes  paid  by  him,"  and  that,  unless  the  amount  be 
agreed  upon,  it  be  referred  to  an  attorney  to  compute  and  state  the 
same. 

The  plaintiff  appeals  from  so  much  of  the  decision  as  denies 
the  existence  of  a  trust,  and  the  defendant  appeals  from  that  part 
of  the  decision  which  gives  the  plaintiff  a  lien  upon  the  property 
for  his  mortgage  payments,  interest,  etc. 

''  There  are  two  principles  upon  which  a  court  of  equity  acts  in 
exercising  its  remedial  jurisdiction,"  says  Judge  Andrews  in  deliver- 
ing the  opinion  of  the  court  in  the  case  of  Wood  v.  liabe  (96  X.  Y. 
425),  ''  which,  taken  together,  in  our  opinion,  entitle  the  plaintiff  to 
maintain  this  action.  One  is  that  it  will  n(>t  permit  the  Statute  of 
Frauds  to  be  used  as  an  instrument  of  fraud,  and  the  other  that 
when  a  person  through  the  influence  of  a  confidential  relation 
acquires  title  to  property,  or  obtains  an  advantage  which  he  cannot 
conscientiously  retain,  the  court,  to  prevent  the  abuse  of  confidence, 
will  grant  relief.  *  The  Statute  of  Frauds,'  observes  Lord  Redes- 
dale  in  Bond  v.  Hopl'ins  (1  S.  &  L.  433),  'says  that  no  action  or 
suit  shall  be  maintained  on  an  agreement  relating  to  lands  which  is 
not  in  writing,  signed  by  the  party  to  be  charged  therewith,  and  yet 
the  court  is  in  the  daily  habit  of  relieving  where  the  party  seeking 
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tlie  relief  has  been  put  into  a  situation  which  makes  it  against  con- 
science in  the  other  party  to  insist  on  a  want  of  writing  so  signed, 
as  a  bar  to  his  reHef .'  " 

Tlie  case  now  before  us  clearly  comes  within  these  rules.  The 
plaintiff  in  this  action,  charged  with  the  duty  of  providing  for  him- 
self and  family,  and  of  mauitaining  his  unfortunate  wife  in  a  private 
asylum,  desired,  in  the  pursuit  of  his  business  as  a  dealer  in  real 
estate,  to  become  possessed  of  certain  property  in  the  city  of 
Brooklyn.  If  he  purchased  this  property,  taking  the  title  in  his 
own  name,  it  vested  a  dower  right  in  his  insane  wife,  who  could  not 
release  such  claim.  The  result  would  be  that  he  would  have  tied 
up  his  capital,  and  would  not  have  been  able  to  give  a  clear  title  to 
a  purchaser.  In  this  dilemma  he  entored  into  an  agreement  with 
his  daughter  to  take  the  title  and  to  convey  the  property  whenever 
he  should  direct,  this  action  being  mutually  advantageous,  and 
enabling  the  father  the  better  to  provide  for  the  comfort  and  well- 
being  of  his  family.  This  trust  could  not  have  been  declared  in  the 
deed,  or  in  other  written  agreement,  without  defeating  the  very 
purpose  for  which  it  was  intended ;  the  moment  this  plaintiff 
became  possessed  of  an  equitable  interest  in  real  estate,  that  moment 
the  wife  became  a  necessary  party  to  its  alienation,  and  the  convey- 
ance of  a  trustee  could  not  give  a  clear  title.  It  was  absolutely 
necessary  then,  if  this  plaintiff  was  to  make  use  of  his  capital  in  the 
purchase  of  this  real  estate,  without  putting  it  out  of  his  power  to 
make  use  of  it  to  the  best  advantage  in  the  conduct  of  his  business, 
that  he  should  find  some  one  whom  he  could  trust  with  the  absolute 
title.  The  daughter,  who  had  succeeded  to  the  place  of  the 
unfortunate  mother  in  the  household,  and  who  had  an  interest  in 
common  with  the  other  members  of  the  family  in  the  success  of  the 
business  undertakings  of  the  father,  became  the  natural  recipient  of 
this  confidence,  and  the  plaintiff  having,  on  the  strength  of  this  oral 
agreement,  performed  his  part  of  the  contract  in  good  faith,  having 
parted  with  his  money  upon  the  assurance  of  his  daughter  that  she 
would  convey  the  property  whenever  he  should  so  direct,  this  agree- 
ment being  acquiesced  in  by  her  for  a  long  period  of  years,  during 
which  time  the  father  regularly  collected  the  rents,  paid  the  taxes, 
water  rates,  etc.,  the  defendant  cannot  now  be  permitted  to  make 
use  of  the  Statute  of  Frauds  to  violate  the  confidence  thus  reposed, 
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and  to  possess  herself  of  the  property  which  was  purchased  out  of 
the  moneys  of  the  father,  and  to  which  she  can  have  no  higher 
claim  than  those  of  her  sister. 

The  Statute  of  Uses  and  Trusts  does  not  inhibit  a  trust  to  a  party 
paying  the  purchase  money.  It  merely  declares  that  no  trust  results 
from  the  payment,  and  that  a  grant  of  real  property  for  a  valuable 
consideration  to  one  person,  the  consideration  being  paid  by  another, 
is  presumed  fraudulent  as  against  the  creditors,  at  that  time,  of  the  per- 
son paying  the  consideration.  (Stat,  of  Uses  &  Trusts  [1  R.  S.  728], 
§§  51,  52.)  There  were  no  creditors ;  the  plaintiflE  comes  into  court 
and  establishes  a  state  of  facts  which  precludes  the  idea  of  fraud  in  so 
far  as  he  is  concerned,  and  while  it  is  not  contended  that  the  trust 
results  from  the  payment  of  the  purchase  money,  a  court  of  equity 
is  justified  in  giving  the  fact  consideration  in  connection  with  other 
circumstances,  in  determining  what  its  judgment  in  a  given  case 
shall  be. 

This  view  of  the  case  was  taken  by  Justice  Haight  in  the  General 
Term  of  the  fifth  department,  in  the  case  of  Gage  v.  Gage  (S3  Hun, 
362),  where  lie  says;  "Section  51  of  the  Statute  of  Uses  and 
Trusts  (1  R.  S.  728)  provides  that  *  where  a  grant  for  a  valuable 
consideration  shall  be  made  to  one  person,  and  the  consideration 
therefor  shall  be  paid  by  another,  no  use  or  trust  shall  result  in 
favor  of  the  person  by  whom  such  payment  shall  be  made,  but  the 
title  shall  vest  in  the  person  named  a^  the  alienee  in  such  convej'- 
ance,  subject  only  to  the  provisions  of  the  next  section.'  The  next 
section  has  reference  to  creditors  and  has  no  bearing  upon  the  ques- 
tion under  consideration.  We  do  not  understand  the  provisions 
of  this  statute  to  have  any  application  to  a  case  where  an  express 
trust  has  been  created  or  where  equities  have  arisen  by  the  agree- 
ment of  parties,  but  that  it  only  has  reference  to  a  case  in  which 
there  exists  no  express  trust  or  equities  other  than  the  payment  of 
the  consideration  by  a  person  other  than  the  one  who  takes  the  title. 
Ko  trust  shall  result  from  that  act  alone.  Bearing  in  mind  this  dis- 
tinction no  great  conflict  will  be  found  in  the  authorities." 

In  the  case  of  Robhins  v.  Rohhins  (S9  X.  Y.  251)  the  court,  speak- 
ing through  Judge  U  an  forth,  discusses  a  case  similar  hi  some 
respects  and  involving  the  same  princi|)le  as  the  one  at  bar.  Rob- 
bins,  Sr.,  purchased  a  certain  plot  of  land,  taking  the  title  in  the 
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name  of  his  employee,  Fay,  witli  an  oral  agreement  that  it  should 
be  conveyed  upon  his  order.  Subsequently  the  father  requested  Fay 
to  transfer  the  title  to  his  son.  This  was  done,  with  an  oral  agree- 
ment between  the  parties  that  the  son  was  to  hold  the  property  on 
the  same  terms  and  conditions  as  those  under  which  Fay  had  held 
it,  the  father  all  the  time  retaining  possession  of  the  estate.  Finally 
the  father  sold  the  property  to  a  third  party,  and  took  in  partial  pay- 
ment a  mortgage  upon  the  premises,  which  mortgage  was  made  pay- 
able to  the  son  who  conveyed  the  title.  The  father  took  the  mort- 
gage and  other  payments,  and  the  son  brought  an  action  to  recover 
tlie  mortgage,  claiming  ownership  because  of  the  title  having  been 
vested  in  him  without  the  formalities  prescribed  by  the  statute.  In 
commenting  upon  this  case  Judge  Danforth  says  :  "  The  plaintiflPs 
application  is  to  the  equitable  jurisdiction  of  the  court ;  but  a  case 
suggesting  fewer  considerations  likely  to  influence  a  court  of  equity 
in  its  favor,  or  more  opposed  to  the  rules  and  maxims  by  which  such 
a  tribunal  must  be  guided  than  the  one  on  which  he  relies,  has  not 
been  brought  to  our  attention.  In  the  divereity  of  causes  of  action 
it  seldom  happens  that  one  is  found  which  has  no  other  support 
than  an  admitted  breach  of  confidence  and  violation  of  trust  reposed 
by  a  father  in  his  son."  Continuing  in  the  same  case  Judge  Dan- 
FORTH,  after  quoting  the  declaration  of  the  court  in  another  case, 
that  "  the  Statute  of  Frauds  was  never  intended  to  prevent  a  court 
of  equity  from  giving  relief  in  case  of  a  plain,  clear  and  deliberate 
fraud,"  says  :  '*  The  same  principle  has  been  frequently  acted  upon 
by  this  court  {Ill/an  v.  Dox,  M  X.  Y.  307  ;  Wheeler  v.  Reynolds^  66 
id.  227),  in  both  of  which  cases  a  full  and  careful  examination  was 
made  of  the  reasons  and  authorities  on  which  it  rests.  Indeed,  the 
decisions  are  all  one  way.  They  establish  as  a  fundamental  doctrine 
of  a  court  of  equity  that  tlie  Statute  of  Frauds  was  not  made  to 
cover  fraud.  In  the  cases  especially  referred  to  the  wrongdoer  was 
forced  into  court." 

The  case  at  bar  does  not  come  within  the  Statute  of  Frauds ;  it 
is  a  parol  agreement  fully  performed  on  the  part  of  the  plaintiff. 
He  has  paid  the  purchase  price  of  this  proj)erty,  entered  into  pos- 
session, received  the  rentals  and  other  incomes,  paid  the  taxes,  dis- 
charged the  purchase  money  mortgages,  making  use  of  the  property 
in  his  business  as  a  dealer  in  real  estate  for  the  benefit  of  himself  and 
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family,  relying  upon  the  promise  of  his  daugliter  to  reconvey  such 
property  upon  his  order,  and  the  defendant  cannot  now  plead  the 
Statute  of  Frauds  to  protect  her  in  tlie  ownership  of  this  property. 
The  transaction  took  place  under  circumstances  which  made  it 
impossible,  without  defeating  the  end  whicli  was  sought,  to  have  the 
trust  appear  in  writing ;  under  circumstances  which  peculiarly  obli- 
gated the  daughter  to  accept  the  trust,  and  the  plaintifi  having 
parted  with  the  legal  title  to  his  property,  with  no  intent  to  defraud, 
but  to  enable  him  to  carry  on  his  business  advantageously,  and  thus 
to  provide  for  his  unfortunate  wife  and  his  family,  a  court  of  equity 
would  fail  in  its  duty  if  it  refused  to  decree  a  specific  performance 
on  the  part  of  the  defendant  of  her  part  of  the  agreement.  This 
view  of  the  case  is  fully  sustained  by  the  authorities. 

The  conclusions  here  reached  render  it  unnecessary  to  determine 
the  questions  involved  in  the  defendant's  appeal. 

The  judgment,  in  so  far  as  it  denies  the  existence  of  a  trust  is 
reversed,  and  the  defendant  is  directed  to  make  such  conveyance  of 
the  property  in  dispute  as  the  plaintiflE  may  order. 

All  concurred. 

Judgment,  so  far  as  appealed  from  by  the  plaintiflE  reversed,  and 
judgment  directed  in  favor  of  the  plaintiflE,  declaring  that  the 
defendant  holds  all  the  real  estate  described  in  the  complaint  in 
trust  for  the  plaintiflE,  and  that  the  said  defendant  convey  the  same 
to  the  plaintiflE,  or  to  such  person  as  he  may  appoint,  with  costs  of 
the  action  and  of  this  appeal  to  the  plaintiflE.  Judgment  on  defend- 
ant's appeal  aflSrmed. 


Floyd  S.  Corbin,  Appellant,  v,  Casina  Land  Company  and  Others, 

Respondents. 

Injunction  oi^dei"  —  renew  of  an  order  by  a  co-ordinate  hrancfi  of  t?ie  same  court  — 
renewal  of  a  motion  for  an  injunction,  made  on  an  amended  complaint^  regarded 
as  a  new  application  — secnnty  ichich  may  be  demanded  on  graiUing  it. 

Only  unusual  conditions,  such  as  fmud  or  collusion,  can  justify  a  co-ordinate 
bninch  of  the  same  court  in  reviewinj?  an  order  already  made  by  that  court. 

After  the  denial  of  a  motion  for  an  injunction  in  an  action,  an  application  for  an 
injunction  subsequently  made  upon  an  amended  and  supplemental  complaint. 
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framed  upon  a  different  theory,  raising  new  issues  and  demanding  new  relief, 
is  to  be  regarded  as  an  original  application  and  not  as  a  review  of  the  order 
previously  made. 
An  order,  modifying  an  injunction  order,  by  directing  the  plaintiff  to  file  an 
undertaking  conditioned  to  pay  anj'^  indebtedness  which  may  be  found  due 
to  the  defendants,  either  in  the  pending  action  or  in  any  other  action  or  pro- 
ceeding in  which  the  same  may  be  determined,  is  too  broad;  it  should  be 
limited  to  any  amount  which  was  the  subject  of  the  controversy  or  any  amount 
which  arose  out  of,  or  was  connected  with,  it. 

Appeal  by  the  plaintiff,  Floyd  S.  Corbin,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on  the 
24th  day  of  August,  1897,  modifying  an  injunction  order  thereto- 
fore granted  in  the  action,  and  directing  the  plaintiff  to  file  an 
undertaking  conditioned  to  pay  any  indebtedness  that  may  be  found 
due  to  tlie  defendants  in  the  action,  or  in  any  other  action  or  pro- 
ceeding in  which  the  same  may  be  determined. 

Also  an  appeal  by  the  plaintiff,  Floyd  S.  Corbin,  from  an  order  of 
the  Supreme  Court,  made  at  tlie  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on  the 
31st  day  of  August,  1897,  enjoining  the  plaintiff  from  removing, 
selling,  or  in  any  way  disposing  of  any  sand  upon  the  premises 
mentioned  in  the  pleadings  in  the  action  during  the  pendency 
thereof. 

Also  an  appeal  by  the  plaintiff,  Floyd  S.  Corbin,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on  the 
20th  day  of  November,  1S97,  setting  aside  an  injunction  granted  to 
the  plaintiff  in  all  respects  except  as  the  same  had  been  modified. 

lioger  M.  Sherman,  for  the  appellant. 

IT.  W,  Culver^  for  the  respondents. 

Hatch,  J. : 

The  papers  npon  which  the  plaintiff  moved  for  and  obtained  the 

injunction  which  restrained  the  defendants  from  interference  with 

his  possession  of  the  premises  were  essentially  different  from  those 

upon  which  the  first  application  for  an  injunction  was  made  and 
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denied.  The  amended  and  Bupplernental  complaint  was  framed 
upon  a  different  theory ;  the  issues  raised  thereby  were  ehaijged, 
and  the  demand  was  for  other  and  different  relief.  The  papers 
presented  in  connection  with  this  complaint  contained  new  and  dif- 
ferent allegations  ;  the  facts  were  stated  with  more  of  amplitication 
and  were  supported  by  additional  proof. 

While  the  facts  were  in  many  respects  the  same  as  appeared  upon 
the  first  appHcation,  yet  they  were  so  far  changed  as  in  all  substan- 
tial respects  to  constitute  the  motion  an  original  application.  No 
question  could,  therefore,  arise  in  respect  of  the  order  that  should 
be  made  being  in  conflict  with  the  decision  denying  the  first  appli- 
cation. This  removes  the  question  from  the  domain  of  being  a 
review  of  the  order  previously  made.  There  can  be  no  doubt  hut 
that,  upon  such  motion,  the  judge  had  before  him  a  perfectly  proper 
application,  and  one  that  he  was  authorized  and  required  to  deter- 
mine. It  is  also  clear  that  the  court  was  authorized  to  grant  the 
relief  asked.  The  papers  were  sufficient  for  that  purpose.  A  ease 
was,  therefore,  piHisented  where  it  became  the  duty  of  the  court  to 
judicially  determine  whether  the  facts  presented  a  proper  case  for 
an  injunction  order  to  issue. 

It  was  quite  evident  that  all  of  the  questions  of  which  the  case 
permitted  could  be  disposed  of  and  settled  with  a  due  regard  for  tlie 
rights  of  each  party  in  the  action  which  was  then  pending,  and,  if 
the  defendants  needed  the  protection  of  the  court  in  order  to  com- 
pel an  observance  by  the  plaintiff  of  the  covenants  contained  in  the 
agreement,  tliere  was  little  difficulty  in  procuring  such  relief  upon 
a  proper  case.  We  are  not  on  tliis  appeal  called  upon  to  determine 
the  sufficiency  of  tiie  case  as  made.  It  is  sufficient  now  to  say  that 
a  case  was  made  where  the  court  was  authorized  in  the  exercise  of  a 
judicial  discretion  to  grant  an  injunction.  This  being  so,  it  did  not 
fall  within  the  authority  of  a  court  exercising  co-ordinate  jurisdic- 
tion to  interfere  with  the  discretion  thus  exercised.  The  exercise  of 
such  authority  is  against  the  settled  policy  of  the  law  and  an  orderly 
course  of  procedure.  We  do  not  deny  but  that  power  exists  in  one 
court  to  vacate  an  order  made  by  a  co-ordinate  branch  of  the  same 
court.  Fraud  and  collusion  or  equivalent  conditions  may  operate  in 
such  form  as  to  make  such  a  course  proper.  ( Wilso?i  v.  Barrieyy 
5  Ilun,  257.)     The  exercise,  however,  by  one  judge  of  authority  in 
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review  of  tlie  discretion  exercised  by  another,  to  the  extent  of  vacat- 
ing the  orders  and  determination  of  the  latter,  is  of  such  doubtful 
propriety  as  to  have  been  uniformly  denied  whenever  the  question 
has  arisen  ;  it  is  fraught  with  consequences  that  may  be  serious, 
imperils  the  stability  of  an  orderly  course  of  procedure  in  the 
administration  of  justice,  and  is  destructive  of  the  dignity  and 
decorum  which  should  attend  upon  judicial  detennination.  The 
review  of  this  question  by  Mr.  Justice  Dantels  is  comprehensive 
and  salutary.     {PeopU  v.  Nat  Trust  Co,^  31  Hun,  20.) 

The  order  which  vacated  the  order  of  the  learned  judge  granting 
the  injunction  order  was,  in  substance  and  effect,  tlie  result  of  a 
review  of  the  case  upon  which  the  judge  had  exercised  his  discre- 
tionary power.  So  far  as  there  was  change  in  the  proof,  it  did  not 
operate  to  change  this  result.  The  affidavit  setting  forth  a  declara- 
tion alleged  to  have  been  made  by  the  plaintiff  to  use  the  injunction 
for  an  improper  purpose  was  quite  insufficient  upon  which  to  base  the 
order  that  was  made,  whether  made  before  or  after  the  injunction 
was  granted.  The  court  had  the  control  of  its  orders,  and  it  may  be 
safely  assumed  that  its  injunctions  will  not  be  used  for  an  improper 
purpose,  whatever  be  the  declaration  of  a  party.  The  right  is  not 
affected  thereby,  if  a  case  exist  for  the  relief  asked.  If  orders  are 
improvidently  or  improperly  made,  resort  nlust  be  had  to  the  usual 
course  of  procedure  to  correct  the  error,  and  appellate  tribunals  are 
created  for  that  purpose. 

The  second  order  required  the  plaintiff  to  execute  a  bond  condi- 
tioned to  pay  any  indebtedness  that  might  be  established  in  any 
action  or  proceeding  brought  by  the  defendants  aganist  him,  or  be 
prohibited  from  moving  or  selling  any  sand.  This  was  quite  a 
sweeping  requirement,  as  it  did  not  limit  the  plaintiff's  liability  for 
any  amount  found  due,  which  was  the  subject  of  this  controversy,  or 
which  arose  out  of  or  was  connected  with  it.  In  terms  it  covers  any 
liability  for  any  cause  which  might  be  established.  There  existed 
no  authority  in  the  court  to  exact  such  a  bond,  as  no  such  bond  is 
authorized  by  law.  But  it  does  not  follow  from  all  that  has  pre- 
ceded that  the  learned  justice  was  without  right  to  exercise  any 
power  in  the  premises.  In  the  notice  of  motion  asking  that  the 
injunction  be  vacated  the  defendant  also  asked  that  the  plaintiff  be 
required  to  give  adequate  security  in  the  premises.     This  application 
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was  not  only  proper,  but  was  an  essential  requisite  in  order  to  prop- 
erly protect  tho  defendants  in  their  rights.  The  injunction  order 
left  the  plaintiff  at  liberty  to  continue  tlie  removal  and  disposition  of 
the  sand,  and  for  this  privilege  the  defendants  were  entitled  to  secu- 
rity by  way  of  indemnity  for  the  damage  which  might  be  sustained 
in  this  regard  pending  the  action.  The  granting  of  this  relief  in  no 
wise  interfered  with  any  determination  which  was  made  when  the 
injunction  order  was  granted.  While  the  order  as  made  in  this 
regard  is  broader  than  anything  to  which  the  defendants  showed 
themselves  entitled,  yet  to  some  extent  relief  in  this  direction  is  proper. 
The  affidavits  upon  the  part  of  the  defendants  tend  to  establish  that 
there  may  exist  a  considerable  indebtedness  for  sand  and  other  per- 
sonal property,  the  former  of  which  the  plaintiff  may  remove  and 
sell,  and  the  latter  of  which  he  has  a  right  of  use.  We  think,  there- 
fore, that,  in  addition  to  the  usual  undertaking  upon  obtaining  an 
injunction  which  the  plaintiff  has  given,  he  should  furnish  to  the 
defendants  as  additional  security  an  undertaking,  with  sufficient 
surety,  to  be  approved  by  a  justice  of  the  Supreme  Court,  in  the 
sum  of  $2,000.  This  undertaking  must  be  conditioned  to  secure  the 
payment  by  the  plaintiff  of  any  sums  for  sand  or  other  charge 
which  may  arise  by  reason  of  his  continued  occupation  of  the  prem- 
ises pending  the  action.  The  second  order,  modifying  and  vacating 
the  first  injunction  order,  must  also  be  reversed,  for  the  reasons 
already  stated. 

The  orders  vacating  the  injunction  should  be  reversed,  with  ten 
dollai's  costs  and  disbursements  of  this  appeal. 

The  order  restraining  the  plaintiff  for  failure  to  execute  a  bond 
should  be  modified  in  accordance  with  this  opinion,  and  until  the 
execution,  approval  and  filirig  of  said  undertaking  the  injunction 
order  granted  to  the  plaintiff  should  remain  inoperative. 

All  concurred. 

Order  resettled  by  the  court,  of  its  own  motion,  by  adding  thereto, 
"  and  until  the  execution,  approval  and  filing  of  said  undertaking, 
the  injunction  order  heretofore  granted  by  Mr.  Justice  Dykman 
is  in  all  respects  suspended,  and  shall  be  inoperative." 
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William  W.  Penfield,  Appellant,  i;.  The  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Kailway  Company,  Respondent. 

Railroad  —  expulsion  of  a  passenger  who  has  entered  a  station  by  a  prohibited  way 
—  the  company  may  do  a  protective  but  not  a  punitive  act  —  the  fact  tJiat  the  sta^ 
tion  is  managed  by  another  corporation  is  imtnaterial, 

A  passenger  on  a  railroad  train,  who  had  properly  alighted  therefrom  at  a  way 
station,  in  attempting  to  get  npon  the  train  again,  withont  fault  on  his  part  or 
that  of  the  railroad  company,  got  upon  the  wrong  car  and  was  carried  out  of 
the  station  yard.  He  returned  to  the  station  yard  along  the  line  of  the  tracks, 
and,  after  having  entered  it,  and  when  within  100  feet  of  his  train,  was 
compelled  by  the  station  officer  to  retrace  his  steps  and  to  go  around  and 
enter  the  station  through  the  ordinary  entrance,  in  consequence  of  which  he 
lost  his  ti-ain.  A  rule  prohibited  entrance  to  the  station  along  the  line  of  the 
tracks  because  of  the  danger  attending  the  crossing  of  them. 

ILM,  that,  as  the  passenger  was  in  the  station  and  had  already  encountered  the 
danger  of  crossing  the  tracks  when  ejected,  his  ejection  simply  exposed  him 
again  to  this  danger,  and  was,  therefore,  not  a  protective  but  a  punitive  act  on 
the  part  of  the  station  officer,  who,  in  doing  it,  exceeded  his  powers  and  those 
of  the  railroad  company; 

That  it  was  no  defense  to  the  railroad  company,  which  was  bound  to  furnish  a 
station  to  its  passengers,  that  the  station  in  question  was  a  union  station  under 
the  management  of  another  corporation. 

Appeal  by  the  plaintiff,  William  W.  Penfield,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  Westchester  on  the  18th  day  of 
November,  1897,  upon  the  report  of  a  referee. 


Digitized  by  VjOOQIC 


414    PENFIELD  v.  CLEVELAND,  C,  C.  &  St.  L.  R.  R.  CO. 

Second  Depabtment,  March  Term,  1898.  [Vol.  2«. 

Henry  W.  Smith,  for  the  appellant. 

Henri/  Z.  Sprdgue,  for  the  respondent. 

CCLLEN,  J.  : 

The  plaintiff  was  a  passenger  on  one  of  the  defendant's  trains, 
his  intended  journey  being  from  Greencastle,  Indiana,  where  liQ 
first  boarded  the  cars,  to  New  York  city.  When  the  train  arrived 
at  Indianapolis  the  plaintiff,  with  the  consent  of  the  conductor,  left 
the  train  and  went  into  the  recei)tion  room  of  the  station  to  obtain 
some  baggage  which  he  had  previously  left  there,  and  to  secure  liis 
sleeping  car  ticket.  On  his  return  he  found  the  train  had  been 
moved,  and  was  directed  by  the  conductor  to  a  standing  car  as  being 
tlie  car  which  he  should  take.  Finding  tlie  vestibule  door  of  this 
car  locked,  he  went  on  the  platform  of  the  next  car  to  it,  a  dining 
car,  from  which  to  seek  entrance  into  his  own  car.  While  on  the 
platform  of  the  dining  car  that  car  was  moved  several  hundred  feet 
away  to  a  point  outside  of  the  station.  The  plaintiff  thereupon 
went  back  along  the  tracks  and  entered  the  station,  and  when  \ritliin 
the  station  was  expelled  from  it  by  a  station  policeman,  who  informed 
him  that  .the  rules  forbade  any  one  entering  the  station  from  that 
direction.  The  plaintiff  then  entered  the  station  through  the  ordi- 
nary entrance,  but  found  when  he  reached  there  that  his  train  had 
left.     This  action  is  brought  for  his  expulsion  by  the  officer. 

We  shall  assume,  as  held  by  the  learned  referee,  tliat  there  was 
no  negligence  on  the  part  of  the  defendant  in  directing  the  plaintiff 
to  his  car,  or  in  moving  the  dining  car  away.  At  the  same  time  we 
see  no  negligence  on  the  plaintiff's  part  in  seeking  to  enter  the  car 
by  the  means  which  he  adopted.  In  that  view  the  fact  that  the 
plaintiff  was  carried  out  of  the  station  was  simply  an  accident,  for 
which  neither  party  was  responsible.  We  also  agree  that  the  rule 
prohibiting  passengers  from  entering  the  station  along  the  tracks 
was  reasonable,  and  that  the  defendant  was  justified  in  enforcing  it. 
But  in  our  opinion  the  interference  of  the  defendant's  employee 
came  too  late.  The  plaintiff  testified  that  he  had  proceeded  within 
the  station  a  distance  of  about  100  feet,  and  was  within  100  feet  of 
his  train  when  he  was  ejected  by  the  station  officer.  I  find  no  evi- 
dence in  the  case  contradicting  this  statement.  The  policeman  says 
that  he  saw  the  defendant  going  into  the  west  end  of  the  union 
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station,  and  that  he  was  standing  right  at  the  end.  He  further  says 
that  he  ejected  tlie  plaintiff,  but  wliere  the  plaintiff  then  was  he 
does  not  state.  From  this  evidence  it  is  clear  that  the  plaintiff  was 
within  the  station  when  the  officer  sought  to  remove  him.  Tlie  sta- 
tion superintendent  testified  that  the  rule  prohibiting  entrance  into 
the  station  through  the  west  end  was  established  to  prevent  the 
danger  which  would  occur  to  passengers  in  crossing  the  tracks  which 
it  was  necessary  to  traverse  in  order  to  reach  that  end  of  the  station. 
There  seems  to  have  been  no  danger  after  the  party  had  entered  the 
station,  nor  any  rule  against  a  pereon  who  had  entered  the  station 
through  the  ordinary  means  of  ingress  from  being  at  the  precise 
point  where  the  plaintiff  was  when  he  was  ejected.  Therefore,  the 
plaintiff  was  in  no  way  in  the  wrong  in  being  where  he  was  at  the 
time  of  his  ejection,  but  simply  in  the  manner  in  which  he  had 
reached  that  position.  We  tlunk  that  under  these  circumstances 
the  case  falls  within  the  principle  of  Iluerstel  v.  iY.  Y.  i&  Harlem  R, 
R.  Co.  (1  City  Court  Rep.  134) ;  Smith  v.  Manhattan  Railway  Co, 
(45  X.  Y.  St.  Repr.  865 ;  affd.  in  Court  of  Appeals  on  the  opinion  of 
Pkyor,  J.,  below,  138  N.  Y.  623.)  In  the  latter  case  it  is  said  by 
Jndt^e  Pryor  :  "  Undoubted Iv  the  defendant  has  authoritv  to  enforce 
observance  of  its  regulations,  but  by  preventing,  not  by  punishing, 
the  breach  of  them.  The  defendant  has  no  power  of  retribution, 
and  is  incapable  of  compelling  conformity  to  its  rules  by  the  impo- 
sition of  a  penalty.  But  the  ejecting  plaintiff  for  an  act  already 
accomplished  would  have  involved  a  forfeiture  of  his  right  to  be 
carried  on  that  train.  Only  by  present,  or  prospective,  and  not  by 
past  misconduct,  does  a  passenger  lose  his  privileges." 

Here  the  action  of  the  station  officer  was  clearly  punitive  and  not 
protective.  The  very  reason  of  the  rule  was  to  guard  against  the 
danger  which  passengers  must  undergo  in  crossing  the  tracks  to 
approach  the  station  from  this  direction.  The  result  of  turning  the 
plaintiff*  out  of  the  station  was  to  compel  him  to  recross  the  very 
tracks  the  danger  of  crossing  which  the  rule  was  establislied  to 
prevent. 

The  station  at  Indianapolis  was  a  union  station  for  the  accommo- 
dation of  several  railroad  companies.  It  was  managed  through  the 
medium  of  a  distinct  corporation,  the  control  and  ownership  of 
which  was  in  the  several  railroad  companies.     The  provisions  for 
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stations  is  as  much  a  part  of  the  business  and  duty  of  the  railroad 
company  as  furnishing  the  trains  or  roadbed.  It  is  the  duty  which 
proceeds  botli  from  its  calhng  as  a  common  carrier  and  from  the 
contract  which  it  enters  into  with  its  passengers.  Such  duty  is 
analogous  to  a  duty  imposed  by  statute,  from  liability  for  the  non- 
performance of  wliich  the  company  cannot  be  relieved  by  delegat- 
ing the  duty  to  an  independent  contractor.  However  it  may  be  as 
to  third  persons,  as  between  the  defendant  and  its  passengers  the 
station  officer  at  Indianapolis  was  the  defendant's  servant,  for  whose 
acts,  within  the  scope  of  his  duty  and  employment,  the  defendant 
was  liable.  {PeiinsyhHniia  Co,  v.  lioy^  102  U.  S.  451 ;  Thorpe  v. 
N.  Y.  a  cfe  77.  7?.  li.  It  Co,,  76  N.  Y.  402.) 

The  judgment  appealed  from  should  be  reversed  and  new  trial 
granted  before  a  new  referee,  to  be  appointed  at  Special  Term,  costs 
to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event, 
before  a  new  referee,  to  be  agreed  on  by  stipulation  or  appointed  at 
Special  Tenu. 


Patrick  H.  Flynn,  Respondent,  v.  The  Coney  Island  and  Brook- 
lyn Railroad  Company  and  Others,  Appellants,  Impleaded  with 
The  Brooklyn  Trust  Company. 

Railroad  corporations  —  execution  of  a  mortgage  to  secure  bonds  —  limitations  of  the 
power  to  borrow  money. 

The  provisions  of  the  Stock  Corporation  Law  (Laws  of  1892,  chap.  688,  §  2)  rela- 
tive to  the  power  of  a  corporation  to  borrow  monej'  and  mortgage  its  property, 
apply  to  a  railroad  corporation  and  limit  the  amount  of  a  mortgage,  which  il. 
may  legally  give,  to  the  amount  of  its  capital  stock  or  to  tw^o-thirds  of  the 
value  of  its  corporate  property,  if  that  be  greater  than  its  capital  stock. 

The  legality  of  a  mortgage,  not  limited  in  its  amount  either  to  the  (^pital  stoik 
or  to  two-thirds  of  the  value  of  the  corporate  property,  given  to  secure  bon<i8 
to  be  used  in  taking  up  outstanding  issues,  and  also  to  secure  further  bonds, 
which  are  only  to  be  issued  with  the  consent  of  the  stockholders,  cousider«l. 

Appkal  by  the  defendants,  The  Coney  Island  and  Brooklyn  Rail- 
road Company  and  others,  from  an  order  of  the  Supreme  Court, 
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made  at  the  Kings  County  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  26th  day  of  June,  1897, 
granting  an  injunction  pendente  lite. 

William  If.  Dyhnan^  for  the  appellants. 

Almet  K  Jenks  [  William  E.  C.  Mayer  with  him  on  the  brief], 
for  the  respondent. 

CULLEN,  J. : 

The  plaintiff  is  one  of  the  defendant's  shareholders,  and  brings 
this  suit  to  restrain  the  company  from  executing  and  delivering  a 
trust  mortgage  to  secure  the  issue  of  negotiable  bonds  to  the  amount 
of  $1,500,000.  The  capital  stock  of  the  defendant  is  $1,000,000. 
The  execution  of  the  mortgage  has  been  absented  to  by  the  owners 
of  more  than  two-thirds  of  the  capital  stock.  The  circular  sent  by 
tlie  defendant  to  its  stockholders  thus  states  the  necessity  or  pro- 
priety of  tlie  issue  of  bonds,  and  the  purposes  to  which  these  bonds 
are  to  be  applied. 

"  The  bonds  will  be  held  for  the  following  purposes  by  the  trustee  :. 

To  retire  outstanding  bonds  due  in  1903 $300,000 

To  retire  outstanding  certificates  of  indebtedness 400,000 

There  have  been  sold  to  pay  for  extensions  and  equip- 
ment   150,000 

The  trustee  w-ill  hold  subject  to  the  order  of  directors.  150,000 

The  trustee  will  hold  the  balance 500,000 


n 


$1,500,000. 

The  plaintiff  attacks  the  execution  of  this  mortgage  as  unneces- 
sary and  wasteful,  and  also  as  in  contravention  of  the  statute.  The 
Special  Term  upheld  both  these  claims,  and  granted  the  injunction 

S<jUgIlt. 

A  great  part  of  the  assault  upon  the  propriety  of  executing  this 
mortgage  proceeds  from  what  we  conceive  to  be  a  misconception  of 
tlie  legal  effect  of  the  execution  and  deHvery  of  such  an  instrument. 
The  mortgage  itself  does  not  constitute  any  debt  or  obligation  of 
the  eoinpany,  but  only  creates  a  lien  for  the  security  of  such  bonds 
App.  Div.— Vol.  XXVI.        53 
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as  may  thereafter  be  issued  under  it.  A  limit  to  the  amount  of 
bonds  to  be  issued  is  prescribed  by  the  mortgage.  This  is  requisite, 
for  otherwise  no  bondholder  could  know  the  extent  or  sufficiency  of 
his  security.  But  the  provision  for  the  amount  of  bonds  that  may 
be  issued  does  not  create  a  debt  of  the  company  to  that  extent.  The 
provision  for  tnking  care  of  the  $700,000  of  the  mortgage  bonds 
and  certificates  of  indebtedness  maturing  July  1,  1903,  if  not  actu- 
ally necessary  from  a  business  point  of  view,  was  certainly  wise  and 
proper.  AVhen  those  obligations  mature  they  will  have  either  to  be 
extended  or  paid  off.  If  extended,  then  the  mortgage  which  it  is 
now  proposed  to  issue  will  continue  to  be  only  a  second  lien.  If 
paid  off,  the  money  will  have  to  be  raised  by  disposing  of  second 
mortgage  bonds,  a  thing  that  it  may  be  impracticable  to  do  on  favor- 
able terms.  The  mode  adopted  by  the  defendant's  directors  is  that 
usually  taken  in  the  case  of  consolidated  mortgages  by  railroad  cor- 
porations. At  most,  whetlier  it  was  the  better  plan  or  not  was  a 
question  to  be  decided  by  the  directors  and  stockholders  of  the  com- 
pany, and  with  the  exercise  of  their  judgment,  made  in  good  faith, 
we  cannot  interfere.  The  provision  does  not  increase  the  charges 
against  the  corporation  a  single  dollar,  either  for  principal  or  interest. 
Tlie  sum  of  $150,000  for  extension  and  equipment  is  not  attacked. 
The  propriety  of  borrowing  this  sum  is  conceded.  There  was  at 
least  a  probability  (a  probability  which  has  now  been  realized)  of  the 
extension  of  the  defendant's  railroad  across  the  bridge,  for  which 
the  second  sum  of  $150,000  was  provided.  As  for  the  $500,000, 
no  plan  whatever  for  its  use  has  been  formulated,  but  the  issue  was 
authorized  in  contemplation  of  possible  future  contingencies  which 
might  require  borrowing  that  sum.  The  learned  Special  Term  held 
that  the  provision  for  the  issue  of  bonds  for  these  two  last  amounts 
was  unauthorized,  as  no  present  necessity  existed  for  the  use  of  the 
money. 

We  agree  witli  the  Special  Term  that  the  borrowing  of  large 
sums  by  the  defendant,  for  which  it  had  no  immediate  use,  or  the 
possibility  of  whose  use  was  wholly  speculative  and  contingent, 
would  be  wasteful  and  improper.  But  the  whole  assault  from  this 
point  of  view  on  the  defendant's  action  proceeds  on  the  erroneous 
theory  that  the  execution  of  the  mortgage  itself  constitutes  a  bor- 
rowing of  money.     The  learned  counsel  for  the  respondent  gravely 
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argnes  that  tlie  defendant  would  be  obliged  to  pay  the  interest  on 
the  $500,000  of  bonds,  unexecuted  and  in  the  hands  of  the  trustee. 
Surely  this  notion  is  wholly  fanciful  The  mortgage  guards  the 
issue  of  this  portion  of  the  bonds  by  providing  that  they  shall  not 
be  certified  by  the  trustee  except  on  the  written  request  of  two- 
thirds  in  amount  of  the  stockholders.  It  will  thus  be  seen  that 
none  of  this  money  is  to  be  borrowed  unless  the  future  requirements 
of  the  company  demand  it.  Practically,  the  only  effect  of  this  pro- 
vision for  the  subsequent  issue  of  bonds  is  to  enable  the  holders  of 
such  bonds,  when  issued,  to  share  equally  with  the  holders  of  the 
bonds  now  issued,  in  the  security  of  the  present  mortgage,  instead 
of  relegating  the  purchasers  of  the  new  bonds  to  a  second  and  sub- 
ordinate lien.  It  is  the  same  as  if  the  present  mortgage,  instead  of 
securing  $1,500,000  of  bonds,  should  secure  only  $1,000,000,  and 
provide  that  any  mortgage  hereafter  executed  by  the  defendant  to 
the  amount  of  $500,000  should  share  equally  in  the  security  of  the 
defendant's  road  and  property,  and  its  lien  be  equal  with,  and  not 
subordinate  to,  the  lien  of  the  present  mortgage. 

We  think,  however,  that,  on  the  papers  now  before  us,  a  mort- 
gage cannot  be  issued  to  the  amount  specified.  We  are  of  opinion 
that  section  2  of  the  Stock  Corporation  Law  (Chap.  564  of  1890,  as 
amended  by  chap.  688  of  1892)  applies  to  railroad  corporations,  and 
that  a  mortgage  must  be  limited,  either  by  the  amount  of  the  paid-up 
capital  stock  or  by  two-thirds  of  the  value  of  the  property  of  the 
corporation,  if  that  be  greater  than  the  paid-up  capital  stock.  The 
affidavits  for  the  defendant  show  the  value  of  the  defendant's  prop- 
erty, including  franchises,  to  be  about  $2,100,000,  two-thirds  of 
which  amount  would  be  less  than  that  of  the  proposed  mortgage. 
It  is  true  that  $500,000  of  the  bonds  are  to  be  issued  in  the  future, 
and  it  may  be  that,  when  issued,  the  capital  stock  of  the  corpora- 
tion, or  the  value  of  its  property,  may  have  been  so  increased  as  to 
authorize  a  mortgage  for  even  a  greater  amount  than  that  now 
sought  to  be  issued.  But  the  difficulty  is  that  the  present  mortgage 
authorizes  the  issue  of  bonds  on  the  assent  of  two-thirds  in  amount 
of  the  stockholders,  without  reference  to  the  amount  of  the  capital 
stock  of  the  company,  or  the  value  of  its  property,  and  we  are  not 
prepared  to  say  that  any  provision  in  the  mortgage  limiting  the  sub- 
sequent issue  of  bonds  could  relieve  the  defendant  from  the  statu- 
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tory  limitation.  We  tliink  that  the  amount  of  the  mortgage  caunot 
exceed  two- thirds  of  the  value  of  the  property,  or  the  amount  of  the 
capital  stock,  as  they  exist  at  the  time  of  the  execution  of  the  nnort- 
gage.  It  is  stated  on  the  argument  that  the  real  value  of  the  defend- 
ant's property  is  far  more  than  sutficient  to  justify  the  amount  of  the 
mortgage.  If  this  be  the  fact,  it  may  be  proved  on  the  trial.  But 
on  the  papers  before  the  Special  Term  the  order  was  justified. 

The  order  appealed  from  should  be  afiBrmed,  with  ten  dollars  coBts 
and  disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Nason  Ice  Machine  Company,  Appellant,  v.  Sarah  B.  Upham  and 
The  Yonkers  Hygeia  Ice  Company,  Respondents,  Impleaded 
with  William  L.  Heermance. 

Medianictf  liens —  -when  an  ice-inaking  plant  may  he  made  the  subject  of  a  lien. 

An  ice  making  plant  is  not,  in  terms,  embraced  witbjn  the  statute  relative  to 
mechanics'  liens  (Laws  of  1885,  chap.  342,  as  amended  by  Laws  of  1895,  chap. 
673) ;  but  where  the  court,  upon  the  trial  of  an  action  brought  to  foreclose  a 
lien  filed  to  secure  payment  for  such  a  plant,  finds  that  the  work  and  materials 
in  question  "  were  used  in  the  erection  and  construction  of  said  plant  upon  the 
aforesaid  premises  and  in  the  erection  and  alteration  of  the  buildings  upon 
said  premises,"  and  it  further  appears  from  the  evidence  that  the  plant  was 
annexed  to  the  freehold  by  masonry  in  such  a  manner  that  the  building  would 
have  to  be  t^iken  to  pieces  to  remove  it,  the  lien  may  be  sustained,  and  a  dis- 
missal of  the  complaint  is  improper. 

Appeal  by  the  plaintiff,  the  Nason  Ice  Machine  Company,  from 
a  judgment  of  the  Supreme  Court,  in  favor  of  the  defendants  Saiuh 
B.  Upham  and  the  Yonkers  Hygeia  Ice  Company,  entered  in  the 
office  of  the  clerk  of  the  county  of  Westchester  on  the  14th  day  of 
December,  1896,  upon  the  decision  of  the  court  rendei*ed  after  a 
trial  at  the  Westcliester  Special  Term  dismissing  the  complaint  on 
the  merits  as  against  the  defendants  Sarah  B.  Upham  and  the 
Yonkers  Hygeia  Ice  Company,  except  from  so  much  thereof  as 
adjudges  that  the  plaintiff  recover  of  the  defendant  Heermance  the 
sum  of  $17,900.52. 
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Charles  De  Hart  Browe7\  for  the  appellant. 
Joseph  F,  Daly^  for  the  respondents. 

WiLLARD  BaRTLETT,  J.  I 

This  is  an  action  to  foreclose  a  mechanic's  lien  claimed  by  the 
plaintiff  for  furnishing  and  placing  upon  the  premises  of  the  defend- 
ant Upham,  in  the  city  of  Yonkers,  a  certain  ice-making  apparatus 
of  a  specified  patent.  The  contract  for  installing  the  apparatus  was 
made  with  the  defendant  Heermance,  who,  at  the  time,  was  the  les- 
see of  the  premises.  Before  the  machinery  was  completely  installed 
the  defendant  Heermance  assigned  his  lease  to  the  Yonkers  Hygeia 
Ice  Company.  The  trial  court  rendered  judgment  in  favor  of  the 
plaintiff  against  the  defendant  Heermance  personally  for  the  value 
of  the  ice-making  aj)paratns,  but  held  that  the  notice  of  lien  was 
insuiBcient,  and  dismissed  the  complaint  on  the  merits  as  against  the 
defendants  Upham  and  the  Yonkers  Ilygeia  Ice  Company.  The 
record  indicates  that  the  lien  was  deemed  insufficient  upon  the 
ground  that  the  statute  did  not  authorize  a  mechanic's  lien  for  ice- 
making  machines.  The  Mechanics'  Lien  Law  in  force  at  the  time  the 
action  was  commenced  and  at  the  time  of  the  trial  was  chapter  342  of 
the  Laws  of  1885,  as  amended  by  chapter  673  of  the  Laws  of  1805. 
Under  the  1st  section  of  that  statute  a  lien  might  be  acquired  by  one 
who  performed  any  labor  or  service  or  furnished  any  materials  used  or 
to  be  used  in  erecting,  altering  or  repairing  any  house,  wharf,  pier, 
bulkhead,  vault,  bridge,  building  or  appurtenances  to  any  house,  build- 
ing or  building  lot,  or  who  should  dredge,  fill  in,  grade  or  otherwise 
alter  or  improve  land  under  water,  meadow,  marsh,  swamp  or  other 
low  lands,  or  who  should  perform  any  labor  or  services,  or  furnish 
any  materials  used  in  improving  or  equipping  any  house,  building 
or  appurtenances  with  any  chandeliers,  brackets  or  other  fixtures  or 
apparatus  for  supplying  gas  or  electric  light,  with  the  consent  of  the 
owner.  Under  ordinary  circumstances  the  language  used  in  this  sec- 
tion would  not  embrace  the  furnishing  of  an  ice-making  apparatus ; 
and  if  nothing  appeared  in  the  case  beyond  the  fact  that  such  an 
ice-making  apparatus  as  is  described  in  the  contract  between  the 
plaintiff  and  the  defendant  Heermance  was  placed  upon  the  land  of 
the  defendant  Upham,  I  should  think  the  ruling  of  the  trial  court 
was  clearly  correct. 
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But  something  more  does  appear.  The  learned  trial  judge 
expressly  finds,  in  his  formal  decision,  after  reciting  the  making  of 
the  contract  for  the  erection  of  an  ice-making  plant  upon  the  prem- 
ises described  in  the  complaint,  that  the  plaintiff  duly  performed 
such  contract,  and  that  tlie  work  and  materials  required  by  said  con- 
tract "  were  used  in  the  erection  and  construction  of  said  plant  upon 
the  aforesaid  premises  and  in  the  erection  and  alteration  of  the  build- 
ings upon  said  premises." 

Here,  then,  we  liave  it  distinctly  decided,  as  matter  of  fact,  that 
the  labor  performed  and  the  materials  furnished  pursuant  to  the  con- 
tract for  putting  up  the  ice  plant  were  actually  used  in  erecting  and 
altering  buildings  upon  the  land.  This  finding  brings  the  work  and 
materials  directly  within  the  scope  and  purview  of  the  statute,  and 
if  there  was  any  evidence  to  sustain  such  finding  it  followed  that 
the  plaintiff  was  entitled  to  a  lien. 

I  think  there  is  enough  evidence  in  the  record  to  support  the  find- 
ing. One  witness  testified  that  the  machine  was  masoned  into  the 
ground,  and  was  so  fastened  to  the  building  that  the  building  would 
have  to  be  taken  to  pieces  in  order  to  remove  the  tanks.  This  testi- 
mony, though  meagre,  warranted  a  conclusion  like  that  which  was 
reached  in  regard  to  a  similar  annexation  to  the  freehold  m  Watts- 
Campbell  Co.  v.  Yueiigling  (125  N.  Y.  1),  that  the  plaintiff  per- 
formed labor  and  furnished  materials  in  altering  or  repairing  a  build- 
ing for  which  a  lien  could  be  acquired  under  the  statute. 

The  learned  trial  judge  did  not  pass  upon  the  question  whether 
the  work  was  done  and  the  materials  were  furnished  with  the  con- 
sent of  the  owner,  evidently  because  he  deemed  this  question 
immaterial  in  view  of  his  decision  that  there  could  be  no  lien  for  an 
ice  plant.  The  proof  on  this  subject  was  conflicting,  and  it  is  not 
necessary  that  we  should  express  any  opinion  in  regard  to  its  weight, 
as  more  testimony  upon  this  branch  of  the  case  may  be  offered  on  a 
new  trial.  It  is  enough,  for  the  purposes  of  the  present  appeal,  to 
say  that  the  evidence  on  the  first  trial  would  have  warranted,  though 
it  did  not  require,  a  finding  that  such  consent  was  given. 

These  views  require  a  reversal  of  the  judgment  so  far  as  appealed 
from. 

CuLLEN  and  Hatch,  J  J.,  concurred;  Woodward,  J.,  not  sitting. 
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Goodrich, -P.  J. : 

The  action  is  for  the  foreclosure  of  a  meclianic's  lien.  The 
defendant  Sai-ah  B.  LTpham  was  the  owner  of  certain  premises  on 
Woodworth  avenne,  in  the  city  of  Yonkers,  on  which  there  was  a 
three-story  building.  She  leased  the  premises  to  the  defendant 
Heermance  by  a  written  lease  for  one  year  from  May  1,  1894. 
This  lease  gave  to  Heermance  the  option,  during  tlie  term  'of  the 
lease,  to  purchase  the  premises  for  $8,500,  and  he  covenanted  not 
to  "  assign  this  lease,  nor  let  or  underlet  the  whole  or  any  part  of 
the  said  premises,  save  only  to  any  Ice  Manufacturing  Company  or 
corporation  to  whom  he  shall  choose  to  assign  or  underlet."  Heer- 
mance went  into  possession  of  the  premises  and  made  a  contract 
with  the  plaintiflF  for  the  construction  of  ice-making  apparatus,  and, 
upon  the  completion  of  the  work  under  the  contract,  the  plaintiflF, 
on  October  4,  1894,  tiled  a  meclianic's  lien  against  the  property  for 
the  contract  price  and  extra  work  amounting  to  about  $19,000,  less 
certain  payments  made  thereon. 

The  answer  of  the  ice  company  alleges  that,  on  June  eighteenth, 
Heermance  entered  into  a  written  contract  with  it,  in  which  it  was 
recited  that  he  had  partly  erected  and  then  owned  "a  certain  plant, 
buildings,  fixtures  and  appurtenances,"  and  that  the  company  had 
agreed  to  purchase  ''  said  plant  and  its  appurtenances  (excepting, 
however,  the  certain  three-story  building  erected  on  said  premises),  as 
the  same  is  now  partially  completed,"  and  thereupon  it  was  agreed 
that  Heermance,  in  consideration  of  $65,000  stock  of  the  company 
and  $25,000  in  cash,  should  complete  the  said  ice  manufacturing 
plant  and  its  appurtenances  which  were  sold  and  delivered  to  the 
company  by  a  bill  of  sale  of  even  date  with  the  agreement.  The 
contract  under  which  the  work  was  done  consists  of  a  letter  addressed 
to  W.  L.  Heermance  and  signed  "  Xason  Ice  Machine  Co.,"  in 
which  the  latter  proposed  "  to  furnish,  and  erect,  deliver,  start  and 
turn  over  in  running  order"  a  specified  ice-making  apparatus  *•  on 
your  premises  at  Yonkers,"  guaranteed  to  have  a  capacity  of 
twenty-five  tons  of  ice  per  day.  The  plaintiff  was  to  furnish  the 
apparatus,  consisting  of  two  machines,  each  with  a  steam  engine,  a 
full  set  of  anchor  plates  and  foundation  bolts  for  each  machine, 
four  ice  tanks,  condensers,  cranes,  tackle  and  small  tools,  all  of  the 
above  being  elaborately  specified ;  also  two  foundations,  for  which 
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Heermance  was  to  furnish  the  excavating.  The  buiWings,  some 
carpenter  work  and  some  of  the  connections,  not  included  in  the 
estimate,  were  to  be,  and  were,  erected  and  furnished  by  Heermance. 

The  court  found,  among  other  things,  that  "  the  plaintiff  duly 
performed  the  contract  on  its  part,  and,  in  addition,  at  the  request 
of  the  defendant  Heermance,  performed  certain  extra  work  and 
furnished  certain  extra  material,  all  of  wliich  work  and  material 
and  tlie  work  and  materials  required  by  said  contract  were  used  in 
the  erection  and  construction  of  said  plant  upon  the  aforesaid  prem- 
ises, and  in  the  erection  and  alteration  of  the  buildings  upon  said 
premises,"  and  directed  a  judgment  in  favor  of  the  plaintiff  against 
the  defendant  Heermance  for  the  amount  found  due,  but  dismissed 
the  complaint  as  against  the  defendants  Sarah  B.  Upham  and  the 
Yonkers  Hygeia  Ice  Company,  and  directed  a  cancellation  of  the 
lien.  From  tliat  part  of  the  judgment,  entered  upon  this  decision, 
which  dismisses  the  complaint  as  against  the  defendants  Upham  and 
the  company  and  directs  a  cancellation  of  the  lien,  the  plaintiff 
appeals. 

It  becomes  necessary  to  consider  cert^iin  rulings  which  do  not 
appear  in  the  decision  as  signed  by  the  justice.  When  the 
mechanic- s  lien  filed  in  the  office  of  the  city  clerk  was  offered  in 
evidence  by  the  plaintiff,  objection  was  made  upon  the  ground  that 
the  statute  does  not  authorize  a  mechanic's  lien  for  ice-making 
machines,  and  that  there  is  nothing  in  the  lien  wliich  shows  any 
contract  between  the  defendant  Upham  and  the  defendant  Heer- 
mance, The  objection  was  sustained  and  the  lien  was  excluded 
under  the  plaintiff's  exception.  This  brings  us  to  the  consideration 
of  the  question  whether  the  statute  authorizes  a  lien  for  ice-making 
machines.  The  statute  (Chap.  34:2  of  the  Laws  of  1885,  as  amended 
by  chap.  G73  of  the  Laws  of  1895  [3  E.  S.  (9th  ed.)  2035])  creates  a 
lien  in  favor  of  any  person  furnishing  labor  or  materials  used  in  erect- 
ing, altering  or  repairing  any  house,  building,  or  appurtenance*  of  any 
house,  with  the  consent  of  the  owner,  whether  owner  in  fee  or  of  less 
estate,  or  whether  a  lessee  for  a  term  of  years  upon  such  house,  build- 
ing or  appurtenances,  and  upon  the  lot  upon  which  the  same  stand. 

It  will  be  observed  that  several  things  are  essential  to  the  crea- 
tion of  a  lien  :  Firsts  the  work  or  materials  must  be  used  in  the 
erecting,  altering  or  repairing  of  the  building  or  appurtenances. 
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Second^  tliey  must  be  furnished  with  the  consent  of  the  owner  as 
above  defined.  Thirds  such  owner  nuist  l)e  the  owner  of  the  fee, 
or  of  a  less  estate,  or  a  lessee  for  a  term  of  years. 

The  underlying  principle  of  the  statute  by  which  a  lien  is  author- 
ized is  the  fact  that  tlie  service  and  property  of  tlie  lienor  have, 
with  the  consent  of  tlie  owner,  entered  into  and  become  a  compo- 
nent part  of  the  owner's  property,  and  that  justice  requires  that 
compensation  be  made  therefor  out  of  the  property  benefited.  It  is 
absolutely  essential  that  the  work  should  have  been  done  with  the 
consent  of  the  owner,  whereupon  his  consent  operates  as  an  estoppel 
upon  the  owner  to  deny  the  benefit  conferred  upon  his  property. 

In  the  case  of  TheWatts-Catnphell  Co.  v.  Yuengling  {\^b  N.  Y.  1) 
the  court  held  that  the  plaintiff  was  entitled  to  a  lien  for  the  erec- 
tion of  a  gas  compressor,  engine,  two  oil  traps  and  foundation  plates 
on  certain  premises  owned  by  the  defendant.  In  that  case  the  con- 
tract was  made  directly  w^th  the  owner  of  the  premises,  so  that  his 
consent  was  not  in  question,  but  the  court  held  that  the  labor  per- 
formed and  materials  furnished  were  for  the  purpose  of  making  a 
permanent  accession  to  the  realty,  saying :  "  The  articles  furnished 
by  the  plaintiff  were,  in  fact  and  in  intention,  annexed  to  the  free- 
hold so  as  to  become  a  part  of  it,  and  would,  as  between  vendor  and 
vendee,  pass  by  deed  of  the  premises  without  special  enumeration. 
Hence,  the  plaintiff  performed  labor  and  furnished  materials  used 
in  altering  or  repairing  a  building,  or  appurtenances  thereto,  for 
which  he  could  have  acquired  a  lien  under  the  statute." 

I  can  see  no  essential  difference  between  the  character  of  the 
work  done  by  the  plaintiff  in  the  case  just  cited  and  the  character 
of  the  work  done  by  the  plaintiff  in  this  caee^  as  impressing  upon 
the  result  of  the  labor  and  materials  the  character  of  fixtures.  The 
testimony  upon  that  subject  reads :  "  I  am  a  mechanical  engineer, 
and  was  employed  by  the  plaintiff  in  putting  up  the  ice  piant  for 
Col.  Heermance  at  Yonkers.  The  compressor  engines  had  anchor 
plates  about  a  foot  under  the  ground.  There  were  built  brick 
foundations  for  them.  A  bolt  comes  up  through  the  foundation 
and  through  the  anchor  plates.  The  bolts  cannot  be  removed  with- 
out taking  down  the  brick  foundation.  The  brick  foundation  comes 
about  twenty-six  inches  above  the  ground  ;  is  two  feet  wide  by 
App.  Div.— Vol.  XXVI.        54 
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from  lifteen  to  eighteen  feet  long.  There  are  two  of  tliese  founda- 
tions. The  engines  are  fastened  to  the  brick  work  by  nuts  on  the 
bolts.  There  are  ten  bolts  to  each  foundation.  It  is  necessary  that 
the  engines  should  have  these  foundations.  The  foundations  were 
built  first  and  the  building  was  built  around  it.  The  building  iu 
which  the  ice  tanks  are  adjoins  the  building  in  which  the  enghies 
are  —  that  is,  they  are  different  rooms.  The  tanks  are  about  twenty 
feet  in  length  and  between  four  and  five  feet  deep.  The  building 
was  not  completed  when  the  t-anks  were  put  in  ;  a  foundation  was 
first  made  for  the  tanks.  The  tanks  were  put  in  in  sections.  The 
building  was  enlarged  to  get  tlie  tanks  in.  The  space  between  the 
walls  and  the  tanks  was  left  for  insulation.  The  beams  ran  across 
from  side  to  side  across  the  top  of  the  tanks.  The  Court :  Q.  How 
was  this  machine  attached  to  the  building?  A.  It  was  masoned 
into  the  ground.  Mr.  Haines:  The  ice  tank  arrangement  was 
fastened  to  the  building  and  the  building  would  have  to  be  taken  to 
pieces  to  take  the  tanks  out.  You  would  have  to  remove  every- 
thing to  get  it  out.  The  floor  timbers  formed  a  part  of  the 
apparatus." 

The  first  question  to  be  considered  is  as  to  the  character  thus 
impressed  on  the  articles  which  were  furnished  and  set  up  by  the 
plaintiff  in  the  building  already  on  the  land,  or  which  were  erected 
by  Heermance  or  the  ice  company.     In  the  agreement  between  the 
plaintiff  and  Heermance  it  was  provided  that  the  plaintiff  was  to 
furnish  and  put  in  the  foundations  for  the  engine  and  compressor; 
that  Heermance  was  to  do  the  excavation  and  to  furnish  solid  ground 
for  them  to  stand  upon,  and  was  also  to  erect  the  buildings,  tank 
insulation,  carpenter  work  around  the  brine  tank  and  all  necessary 
water  and  steam  connections  for  the  plant.     The  evidence  shows  a 
very  pronounced  attachment  of  the  machinery  to  the  soil  and  the 
foundations ;  that  a  building  was  subsequently  erected  around  it ; 
that  a  foundation  was  first  made  for  the  tanks ;  that  the  building 
was  enlarged  to  get  them    in,  and,  subsequently,  more  buildings 
erected  around  them,  beams  run  from  side  to  side  of  the  building 
across  the  top  of  the  tanks  ;  that  the  machine  was  masoned  into  the 
ground  ;  that  the  ice  tank  was  so  fastened  into  the  building  that  the 
latter  would  have  to  be  taken  to  pieces  in  order  to  take  it  out,  and 
that  a  tall  chimney  was  erected. 
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In  the  case  of  Potter  v.  Cromwell  (40  N.  Y.  287)  a  judgment 
creditor  of  the  owner  of  certain  premises  had  issued  execution  and 
the  sheriff  had  sold  the  premises  to  the  defendant  Cromwell.  The 
owner  had  previously  erected  upon  the  premises  certain  machinery, 
including  what  is  known  as  "  Noyes'  Portable  Grist-Mill."  After 
the  sheriff  had  made  the  sale  the  judgment  debtor  surrendered 
possession  to  the  defendant,  who,  with  the  consent  and  permission 
of  tlie  judgment  debtor,  removed  tlie  machinery  and  grist  mill  and 
subsequently  received  the  sheriff's  deed  of  the  premises.  The 
plaintiff  was  thereafter  appointed  receiver  in  supplementary  pro- 
ceedings against  the  debtor  and  brought  his  action  to  recover  the 
property  which  had  been  removed  from  the  mill.  The  Court  of 
Appeals  held  that  the  mill  was  a  part  of  the  realty,  the  title  to 
which  passed  by  the  sheriff's  deed.  There  was  considerable  review 
of  the  authorities  upon  the  subject  of  fixtures,  the  court  recognizing 
the  distinction  between  property  affixed  to  the  building  so  that  it 
could  be  easily  detached,  and  machinery  erected  in  such  a  way  that 
it  could  not  be  removed  *'  without  injury  to  the  building  or  any  por- 
tit)n  of  it."  The  court  adopted  and  approved  the  doctrine  as  to 
fixtures  laid  down  in  Teaff  v.  Hewitt  (1  McCook  [Ohio],  511)^ 
"  that  the  true  criterion  of  a  fixture  is  the  united  application  of  three 
requisites:  First.  Actual  annexation  to  the  realty,  or  something 
appurtenant  thereto.  Second.  Application  to  the  use  or  purpose  to 
which  that  part  of  the  realty  with  which  it  is  connected  is  appro- 
priated. Third.  The  intention  of  the  party  making  the  annexation, 
to  make  a  permanent  accession  to  the  freehold,"  and  held  :  "  Under 
all  the  authorities,  therefore,  in  this  State  as  well  as  elsewhere,  this 
mill  was  a  fixture.  For  it  was  annexed  to  the  buildhig  erected 
upon  the  land,  to  be  applied  and  appropriated  to  the  business  there 
to  be  carried  on,  with  the  design  that  it  should  be  a  permanent 
structure  for  use  as  a  custom  grist-mill  for  the  neighborhood  existing 
about  it."  This  definition  was  again  approved  by  the  Court  of 
Appeals  in  the  case  of  McRea  v.  Central  Nat.  Bank  of  Troy  (66 
N.  Y.  489),  where  the  owner  had  erected  machinery  for  a  twine 
factory  and  subsequently  sold  the  premises  by  conveyance,  describ- 
ing the  land  only,  taking  back  a  mortgage  containing  the  same 
description,  and,  at  the  request  of  the  grantee  and  after  the  execu- 
tion   of  the  deed,  executed  also  a  bill  of  sale  of  the  machinery. 
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Great  stress  was  laid  upon  the  fact  that,  although  most  of  the 
machines  were  complete  in  themselves  and  could  be  removed  with- 
out material  injury  to  themselves  or  the  building,  still  there  was 
sufficient  evidence  to  show  that  the  original  intent  of  annexation  was 
to  make  tlie  machinery  permanently  a  part  of  the  freehold. 

Following  these  three  elements  of  the  doctrine  of  fixtures,  I  think 
it  appears  by  the  evidence  in  the  case  at  bar  that  there  was,  Fird^  an 
actual  annexation  of  the  plaintiff's  erections  to  the  realty  or  something 
appurtenant  thereto.  Second^  an  application  to  the  use  or  purpose 
to  which  the  realty  was  appropriated.  Thirds  that  the  intention  of 
the  parties  making  tlie  annexation  was  to  make  a  permanent 
annexation  to  the  freehold.  In  regard  to  the  last  proposition,  as  to 
intention,  I  do  not  in  this  connection  discuss  the  intention  of  Mrs. 
Upham  as  the  owner,  for  her  consent  to  the  erection  of  the  machinery 
by  the  plaintiff  and  to  the  changes  of  the  buildings  on  the  premise 
and  the  erection  of  new  buildings  is  discussed  later.  The  only 
parties  defendant  concerned  in  the  annexation  were  Heennance, 
while  he  was  in  possession,  and  subsequently  the  ice  company  which 
took  an  assignment  of  the  lease  in  accordance  with  the  consent  of 
Mrs.  Upham  in  the  original  leases.  There  can  scarcely  be  doubt 
that  it  was  the  intention  of  Heennance  and  the  ice  company,  who 
made  the  erections  and  additions,  that  they  should  be  permanently 
attached  to  the  premises  for  the  purposes  of  being  used  as  structures 
for  the  business  of  the  ice  company,  equivalent  to  the  intention  of 
the  parties  in  Potter  v.  Cromwell  {8upra\  that  those  buildings 
should  be  used  as  a  permanent  structure  for  the  grist  mill  for  the 
neighborhood,  and  in  McRea  v.  Central  Nat.  Bank  (supra),  that 
the  premises  should  be  used  as  a  twine  factory  ;  and  this  is  empha- 
sized by  the  fact  that  it  was  the  original  intention  of  Heennance 
to  purchase  the  land  of  Mrs.  Upham,  as  the  lease  contained  an  option 
to  the  effect  that  he  could  purchase  it  for  $8,500.  So,  it  is  true,  I 
think,  that  under  the  authorities  already  cited,  Mrs.  Upham  cotild 
have  successfully  maintained  an  action  to  prevent  the  removal  of 
the  machinery  which  had  become  a  part  of  the  realty  and  appurte- 
nant thereto,  inasmuch  as  it  clearly  appears  that  the  same  could  not 
have  been  removed  *'  without  injury  to  the  building  or  any  portion 
of  it."     (Potter  v.  Croinwell,  sujyra,) 

The  erections  became  fixtures  within  the  principle  of  the  Waits- 
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Cainpbell  case,  above  cited,  and,  therefore,  it  must  be  assumed  that 
the  statute  gave  a  Hen  upon  the  property  for  the  work  and  materials 
furnished  by  the  plaintiff,  provided  the  consent  of  the  owner  waa 
given  to  the  erection.  In  examining  this  latter  question  we  resort 
to  the  two  leases  by  Mrs.  Upham  to  Heerniance.  The  first  lease 
provided  that  Heermance  would  not  assign  his  lease,  nor  let  or  under- 
let the  whole  or  any  part  of  the  premises,  "  except  to  Ice  Manu- 
facturing Co.;"  and  the  second  and  more  formally  drawn  paper 
provided  that  Heermance  would  not  "  assign  this  lease,  nor  let  or 
underlet  the  whole  or  any  part  of  the  said  premises,  save  only  to  any 
Ice  Manufacturing  Company  or  corporation  to  whom  he  shall  choose 
to  assign  or  underlet." 

There  is  uncontradicted  evidence  that  Mrs.  Upham  admitted  that 
the  property  was  in  the  hands  of  one  Richardson,  a  real  estate  broker 
at  Yonkers,  for  the  purpose  of  renting  or  selling,  and  that  he  told 
her  that  he  had  seen  Heermance ;  '*  that  he  had  made  an  offer  to  rent 
the  property  for  the  purpose  of  erecting  an  ice  machine  or  plant," 
and  "  that  his  offer  being  satisfactory,  she  had  directed  Mr.  Rich- 
ardson to  draw  up  a  lease  and  accept  Col.  Ileermance's  offer ; "  that 
the  first  lease  was  drawn  and  signed  by  both  of  them,  and  subse- 
quently the  second  lease  was  drawn  and  executed.  She  also  admit- 
ted that  she  knew  about  the  erection  of  the  plant  from  what  waa 
told  her  about  it  by  Richardson  and  by  her  son,  and  that  she  had 
been  down  in  the  neighborhood  of  the  property,  and  had  seen  the 
buildings  going  up,  especially  the  chimney,  which  she  could  see  at  a 
considerable  distance.  The  son  afterward  testified  that  he  did  not 
know  of  any  machinery  being  put  in  there,  and  did  not  go  on  the 
premises,  but  might  have  seen  them  from  the  railroad  train,  and  had 
told  his  mother  nothing  about  it.  But  there  is  no  contradiction  of 
the  information  given  her  by  Richardson  and  her  admission  that  she 
had  seen  the  buildings  and  the  chimney  going  up.  She  was  not 
called  as  a  witness  to  deny  either  of  those  facts  or  to  show  that  she 
did  not  know  of  the  performance  of  some  work  on  the  premises ; 
and  it  may  be  assumed  that,  if  it  was  possible  for  her  to  deny,  she 
would  have  been  called  as  a  witness. 

There  have  been  various  decisions  of  the  courts  as  to  what  con- 
stitutes consent  in  cases  to  enforce  mechanics'  liens.  Some  of  them 
arose  on  leases,  where  the  covenant  was  that  the  lessee  might  or 
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should  erect  buildings  whicli,  at  tlie  termination  of  the  lease,  were 
to  l>ecome  the  property  of  the  lessor,  or  where  express  consent  to 
the  erection  was  given  in  the  lease.  {Mosher  v.  Lewis^  14  App. 
Div.  565 ;  Burkitt  v.  Harper  et  al^  79  N.  Y.  273 ;  Otis  v.  Dodd^ 
90  id,  336.)  But  there  is  no  such  explicit  provision  in  the  present 
lease,  other  than  what  has  already  been  stated. 

In  Havens  v.  The  West  Side  E.  Z.  cfe  P.  Co.  et  al.  (49  N.  Y.  St. 
Repr.  771),  at  General  Term,  where  the  lease  contained  no  provision 
giving  the  tenant  the  right  to  construct  buildings,  it  was  said  :  "  It 
does  not  seem  to  us  that  it  could  possibly  have  been  the  intention  of 
the  Legislature  to  make  the  owner  of  land  whicli  he  has  leased  for 
a  long  term  of  years  liable  for  improvements  made  upon  this  land 
for  purposes  of  trade  by  his  tenant.  The  mere  fact  that  he  may 
know  that  the  tenant  contemplates  making  certain  improvement*, 
or  applying  tlie  property  to  certain  purposes,  certainly  cannot  make 
the  owner  liable  for  the  moneys  expended  by  his  tenant  in  the  doing 
of  such  work.  It  seems  to  us  that  the  clear  intent  of  the  statute 
was  to  prevent  the  owner  of  real  estate  from  permitting  improve- 
ments to  be  made  upon  his  property  from  which  he  is  to  derive  an 
ultimate  benefit,  and  which,  without  his  consent  or  acquiescence, 
could  not  be  made  without  incurring  some  obligation  to  those  who 
have  supplied  labor  and  materials  for  the  making  of  such  improve- 
ments. But  in  those  cases  where  the  owner  has  no  power  to  pre- 
vent the  tenant  from  making  such  improvements  as  he  sees  fit,  and 
from  which  the  owner  can  derive  no  ultimate  benefit,  it  never  could 
have  been  the  intention  of  the  Legislature  to  make  such  owner 
liable,  and  it  is  doubtful  if  tliey  had  atteippted  to  do  so  whether  it 
lies  within  their  power."  This  case  is  distinguishable  from  the 
present  by  the  fact  that  here  the  lease  gave  an  implied  consent  to  an 
assignment  to  any  ice  manufacturing  company,  and  it  requires  no 
violent  presumption  to  enable  us  to  decide  that  the  owner  knew  that 
the  buildings  already  on  the  premises  were  not  adapted,  without 
large  and  important  alterations  and  additions,  to  the  manufacture  of 
ice,  and  that  the  lease  was  taken  with  that  intention  and  f9r  that 
purpose. 

In  Cow€7i  et  al  v.  Paddock  (137  N.  Y.  188,  193)  the  court  said : 
"  While  it  is  doubtless  true  that  the  consent  required  by  the  lien 
law  need  not  be  expressly  given,  but  may  be  implied  from  the  con- 
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duct  and  attitude  of  tlie  owner  with  respect  to  tlie  improvements 
whicli  are  in  process  of  construction  upon  liis  premises,  still  the 
facts  from  which  the  inference  of  a  consent  is  to  be  drawn,  must  be 
such  as  to  indicate  at  least  a  willingness  on  the  part  of  tlie  owner  to 
have  the  improvements  made,  or  an  acquiescence  in  the  means 
adopted  for  that  purpose,  with  knowledge  of  the  object  for  which 
they  are  employed." 

It  has  been  frequently  held  that  consent  implies  a  degree  of 
superiority,  at  least  the  power  of  preventing,  but  it  may  be  said 
here  that  the  lease  was  made,  to  the  knowledge  of  the  owner,  for 
the  purpose  of  an  ice  manufacturing  company  ;  that  the  lease  con- 
tained an  option  of  purchase,  and  that  she  could  not  have  prevented 
the  erection  of  the  plant  and  buildings  in  question,  as  she  had  given 
the  lessee  the  right  to  assign  to  any  ice  manufacturing  company. 
Her  consent  may,  therefore,  be  implied  to  the  erecting  of  a  plant 
and  buildings  such  as  might  generally  be  supposed  to  be  useful  or 
necessary  to  the  operation  of  an  ice  manufacturing  company.  The 
evidence  shows  that  she  knew  that  the  work  was  going  on  and  did 
not  dissent ;  that  she  stood  by  and  permitted  the  work  to  proceed. 

In  his  decision  the  learned  justice  linds  that  Heermance,  the 
lessee,  made  a  contract  with  the  plaintiff  for  the  work  and  materials 
in  question,  and  that ."  the  work  and  materials  required  by  said  con- 
tract were  used  in  the  erection  and  construction  of  said  plant  upon 
the  aforesaid  premises  and  in  the  erection  and  alteration  of  the 
buildings  upon  said  premises,"  and  that  Heermance,  before  the  com- 
pletion of  the  work,  "  with  the  consent  of  the  defendant  Upham, 
assigned  his  said  lease  to  the  defendant  the  Yonkers  Hygeia  Corn- 
pan  \-,  %vho  forthwith  entered  into  possession  of  said  leased  premises 
and  were  still  in  possession  at  the  time  of  the  trial  hereof"  (December, 
1S9*}).     There  was  ample  evidence  to  justify  this  finding. 

In  JIuated  v.  Mathes  et  al.  (77  N".  Y.  388),  a  case  to  enforce  a 
mechanic's  lien,  the  court  said  that  the  owner  ''  was  informed  of  the 
intended  improvement  and  knew  of  the  work  while  it  was  in  pro- 
gress. She  received  the  benefit  willingly."  In  that  case  there  does 
not  appear  to  have  been  any  written  lease,  either  by  the  report  of  the 
case  or  the  record  on  appeal. 

In  NelliB  V.  Bellinger  (G  Ilun,  560)  the  son  of  the  owner  of  the 
fee  erected  on  tlie  premises  a  house  for  his  own  use,  and  the  owner 
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was  present  on  several  occasions  and  rendered  some  assistance  intlie 
erection  of  the  house ;  he  resided  in  the  neighborhood  and  made  no 
objection  to  the  work  being  done.  The  court  held  that  such  fact^ 
constituted  consent. 

We  think  that  the  evidence  in  this  action  is  sufficient  to  justify 
the  belief  that  Mrs.  U  pham  consented  to  the  erection  of  the  plant 
and  buildings.  This  court  had  €>ccasion,  in  the  case  of  Massachu- 
setts J\^at.  Bank  v.  Shinn  (18  App.  Div.  276)  to  consider  the  ques- 
tion whether  the  placing  of  certain  machinery  or  other  appliances 
by  a  tenant  upon  leased  premises  did  not  make  the  property  so 
affixed  a  part  of  the  freehold,  and  held  that  the  property  remained 
personalty  to  such  an  extent  that  the  tenant  had  the  right  to  remove 
it ;  but  in  that  case  the  lease  contained  a  covenant  that  the  tenant 
should  have  the  right  to  remove  within  sixty  days  after  the  termina- 
tion of  the  lease.  This  opinion  is  not  in  conflict  with  the  principle 
involved  in  this  action. 

The  lessee,  Ileermance,  assigned  his  lease,  as  he  was  authorized  to 
do,  and  sold  his  interest  in  the  premises  to  the  Hygeia  Company, 
and  the  company  or  Ileermance  completed  the  plant,  and  at  the  time 
of  the  trial  the  company  was  in  possession. 

It  is  perfectly  clear  that,  as  to  certain  parts  of  the  work,  that  is, 
the  chimney  and  the  buildings  erected  upon  the  land,  neither  the 
lessee  nor  his  assignee,  nor  any  tenant,  would  have  the  right  of 
removal,  and  there  is  evidence  showhig  that  certain  parts  of  the 
machinery  cannot  be  removed  without  a  destruction  of  the  build- 
ings. It  may  be  that  the  rights  of  the  parties  are  clearer  as  to  the 
permanent  character  of  some  parts  of  the  erections  than  they  were 
as  to  others,  but  with  this  difference  the  plaintiff  has  nothing  to  do. 
It  has  shown  the  consent  of  the  owner  of  the  fee  to  the  erections, 
and  the  consent  of  the  Ilygeia  Company  may  be  implied  from  the 
fact  that  the  contract  of  the  plaintiff  with  Ileermance  was  assigned 
to  the  company  before  its  completion,  that  the  work  was  subse- 
quently completed,  and  that  the  company  is  in  possession.  As 
between  the  plaintiff  and  either  Mrs.  Upham  or  the  company  it  is 
equitable  that  the  plaintiff  should  have  his  lien  upon  the  whole  prop- 
erty, all  the  more  that  the  estimated  value  of  the  land  is  shown  by 
the  lease,  which  gave  Ileermance  the  option  of  purchase  at  $8,500, 
and  the  value  of  the  work  and  materials  furnished  by  the  plaintiff 
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is  nearly  two  and  one-half  times  as  great.  It  may  be  that  as  between 
the  owner  and  the  company,  there  are  some  equities  as  to  the  pro- 
portion in  which  the  parties  ought  to  bear  the  burden  of  the  plain- 
tiiFs  lien,  but  we  cannot  in  this  action  consider  that  question. 

The  statute  gives  the  materialman  a  lien  where  the  work  and 
materials  have  been  furnished  either  upon  the  consent  of  the  owner 
of  the  fee  or  the  owner  of  the  less  estate,  or  of  a  lessee.  It  is  silent 
as  to  any  distribution  of  the  burden  of  the  lien.  The  lien  covers 
the  land  and  all  fixtures  thereon  which  are  so  affixed  to  the  freehold 
as  to  become  a  part  thereof  or  appurtenant  thereto.  The  statute, 
when  defining  the  lien,  uses  the  words  land,  building  or  appurte- 
nances to  the  extent  of  the  right,  title  and  interest  of  the  owner  or 
lejjsee.  It  is  evident  that  the  statute  was  intended  to  create  a  lien 
upon  all  such  different  estates  as  are  involved  in  this  action,  whether 
of  Mrs.  Upham,  the  owner,  or  of  the  company,  as  lessee  or  assignee 
of  the  lease  in  possession,  upon  the  land,  building  or  appurtenances. 
Tlie  work  and  materials  furnished  by  the  plaintiff  come  within  the 
category  of  one  or  tlie  other  of  tliese  words.  The  plaintiff's  work 
and  materials  have  become  a  part  of  the  realty  and  are  in  possession 
of  the  company,  and  it  is  only  equitable  that  the  plaintiff  should  not 
be  deprived  of  its  property  without  such  security  as  may  be  derived 
from  the  maintenance  of  its  lien.  All  the  requirements  of  the  stat- 
ute have  been  complied  with,  and  it  was  reversible  error  for  the 
court  to  exclude  the  notice  of  lien  filed  in  the  county  clerk's  office. 

The  plaintiff  is  entitled  to  have  and  enforce  its  lien,  and  it  follows 
that  so  much  of  the  judgment  as  directs  a  dismissal  of  the  complaint 
as  to  the  defendant^  Upham  and  the  Ilygeia  Ice  Company  and 
directs  a  cancellation  of  the  lien  must  be  reversed  and  a  new  trial 
granted. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 

App.  Div.— Vol.  XXVL        55 
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Thomas  F.  Quigley,  as  Administrator,  etc.,  of  James  Quigley, 
Deceased,  Respondent,  v.  The  H.  W.  Johns  Manufacturing 
Company  and  The  Phenix  Chemical  Works,  Appellants. 

negligence  —  alterations  in  a  building  made  by  a  tenant  —  liability  of  the  tenant  mak- 
ing them  and  of  the  owner  of  the  building  tct  another  tenant  injured  by  the  fall  of  the 
building — expert  testimony. 

A  manufacturing  company,  upon  hiring  the  upper  part  of  a  building,  some  forty 
feet  high,  divided  into  two  portions  by  a  floor  constituting  the  ceiling  of  the 
basement,  put  up  a  second  floor,  to  furnish  support  for  the  beams  of  which  it 
cut  a  series  of  holes  four  inches  deep  in  pilasters  sixteen  inches  thick  forming 
part  of  the  walls  above  the  first  story,  thus  leaving  the  pilasters  at  such  points 
of  the  same  thickness  as  the  neighboring  walls,  viz.,  twelve  inches  ;  and  upon 
the  termination  of  its  tenancy,  in  accordance  with  the  terms  of  its  lease,  the 
manufacturing  company  removed  the  floor  and  beams  and  left  the  holes  in  the 
pilasters  unfilled. 

Held,  that  it  could  not  be  said  to  have  created,  by  its  act,  an  intrinsically  danger- 
ous nuisance,  rendering  it  liable  for  the  death  of  the  tenant  of  the  basement  of 
the  building,  occasioned  some  time  after  the  manufacturing  company's  removal 
by  the  collapse  of  the  building  during  a  heavy  wind  ;  that  its  liability,  if  any, 
arose  out  of  its  violation  of  its  obligation  as  tenant  not  to  alter  the  condition  of 
that  part  of  the  premises  which  it  occupied  so  as  to  injure  other  tenants  in  the 
same  building  ; 

That  it  was  the  duty  of  the  owner  of  the  building,  upon  regaining  possession  of 
the  premises  vacated  by  the  manufacturing  company,  to  use  reasonable  dili- 
gence to  prevent  the  continuance  of  any  condition  created  therein  by  the  former 
tenant  which  there  was  reasonable  cause  to  believe  might  occasion  danger  to 
the  tenant  who  continued  to  occupy  the  other  part  of  the  premises ; 

That  a  jury  might  find  that  greater  diligence  was  required  of  the  landlord  in 
ascertaining  whether  the  premises  were  in  a  safe  condition  than  would  be 
demanded  of  the  tenant  —  so  that  it  would  not  follow  that  the  tenant  ^as 
guilty  of  contributory  negligence  in  not  appreciating  a  danger,  for  a  neglect  to 
ascertain  which  the  owner  would  be  guilty  of  negligence  ; 

That  upon  the  trial  of  an  action  brought  by  the  administrator  of  the  deceased 
tenant,  to  recover  damages  resulting  from  his  death,  an  expert  witness  should 
be  permitted  to  answer  the  question,  "Now  state  what  in  your  opinion  was  the 
cause  of  the  falling  of  that  building,"  and  the  further  question,  "Well,  how  in 
your  opinion,  did  the  force  of  the  storm  affect  the  building  so  as  to  cause  it  to 
fall —  in  what  way." 

Appeal  by  tlie  defendants,  The  H.  W.  Jolms  Manufacturing 
Company  and  another,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
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of  Kings  on  the  25th  day  of  January,  1897,  upon  the  verdict  of  a 
jury  for  $4,000,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  26th  day  of  January,  1897,  denying  the  defendants'  motion 
for  a  new  trial  made  upon  the  minutes. 

William  A,  Jenner^  for  the  H.  W.  Johns  Manufacturing  Com- 
pany, appellant. 

George  TT.  Wingate^  for  the  Phenix  Chemical  Works,  appellant. 

Charles  J,  Patterson^  for  the  respondent. 

WiLLARD  BaETLETT,  J.  : 

On  the  morning  of  the  8th  day  af  February,  1896,  a  brick  build- 
ing belonging  to  the  Phenix  Chemical  Works  and  situated  on  Thirty- 
ninth  street  near  Second  avenue,  in  the  city  of  Brooklyn,  was  blown 
down  in  a  violent  storm  and  collapsed,  causing  the  death  of  James 
Qtiigley,  a  cooper,  who  was  a  tenant  on  the  ground  floor.  This 
action  was  brought  by  his  administrator  to  recover  damages  for 
wrongfully  causing  his  death  against  the  Phenix  Chemical  Works, 
from  which  he  rented  the  lower  portion  of  the  building,  and  also 
against  the  H.  W.  Johns  Manufacturing  Company,  which  had  been 
a  tenant  of  the  upper  part  of  the  structure,  and  had  made  a  series 
of  cnttings  or  holes  in  the  wall  of  the  building,  to  the  weakening 
effect  of  which  its  collapse  was  attributed.  The  plaintiff  has  recov- 
ered a  verdict  of  $4,000  against  both  defendants,  and  both  defend- 
ants have  appealed. 

The  case  presents  some  interesting  questions  of  law,  and  it  will 
be  necessary  for  us  to  consider :  (1)  The  alleged  negligence  of  the 
H.  W.  Johns  Manufacturing  Company,  the  tenant  creating  the  con- 
dition which  is  said  to  have  caused  the  accident,  but  whose  tenancy 
had  ceased  before  the  accident  occurred ;  (2)  the  alleged  negligence 
of  the  Phenix  Chemical  Works,  the  landlord  of  the  plaintiff's  intes- 
tiite,  by  whose  action  or  non-action  the  condition  created  by  the  II. 
W.  Johns  Manufacturing  Company  was  allowed  to  continue  after 
the  termination  of  the  tenancy  of  that  corporation,  and  (3)  the 
alleged  contributory  negligence  of  James  Quigley,  the  tenant,  who 
was  killed. 

The  building  was  a  brick  structure,  between  one  hundred  and 
thirty  and  one  hundred  and  forty  feet  in  length,  thirty  feet  wide, 
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and  between  thirtj-tive  and  forty  feet  high  from  the  ground  to  the 
peak  of  the  roof.  It  was  constructed  in  1877  by  the  Phenix  Chem- 
ical Works  for  the  manufacture  of  sulphuric  acid.  The  walls  were 
sixteen  inches  thick  to  the  top  of  the  first  floor.  Above  that  to  the 
roof  the  thickness  of  the  walls  was  twelve  inclies,  but  this  upper 
portion  of  the  wall  was  strengthened  by  a  series  of  pilasters  sixteen 
inches  thick  (that  is  to  say,  four  inches  thicker  than  the  wall),  which 
pilasters  were  thirteen  feet  apart.  As  these  pilasters  were  two  feet 
wide,  the  side  walls  of  the  building  may  correctly  be  described  as 
si.xteen  inches  thick  for  one-third  of  their  height,  and  twelve  inches 
thick  for  the  remainder,  except  for  the  two  feet  occupied  by  each 
pilaster,  where  the  thickness  was  sixteen  inches.  Each  pilaster  was 
so  built  as  to  constitute  a  part  of  the  wall  itself. 

In  1891  the  Phenix  Cliemical  Works  ceased  to  do  business  there 
and  took  out  a  lead  chamber  which  occupied  the  upper  portion, 
leaving  the  building  divided  into  two  parts  by  a  floor  which  consti- 
tuted tlie  ceiling  of  the  basement.  In  January,  1894,  the  plaintifli's 
intestate,  James  Quigley,  hired  the  building  from  the  Phenix  Chemi- 
cal Works  for  use  as  a  cooperage,  at  a  rent  of  fifteen  dollars  a 
month.  His  principal  customer  was  the  H.  W.  Johns  Manufactur- 
ing Company,  and  in  October,  1894,  with  his  sanction,  the  Phenix 
Chemical  Works  rented  to  the  H.  W.  Johns  Manufacturing  Com- 
pany all  of  the  building  except  the  ground  floor,  at  the  rate  of 
fifteen  dollars  a  month.  In  the  correspondence  which  constituted 
the  contract  it  was  stipulated  that,  inasmuch  as  the  II.  W.  Johns 
Manufacturing  Company  would  have  to  put  in  various  ceilings 
fittings,  partitions,  double  windows,  etc.,  entirely  at  its  own 
expense,  it  was  understood  that  whatever  it  put  into  the  building 
was  its  own  property  and  could  be  removed  when  the  premises 
were  vacated. 

The  Johns  Company  went  into  possession  under  this  contract  of 
letting,  and  put  up  a  second  floor  between  the  first  floor  and  the 
roof.  For  this  purpose  it  caused  holes  four  inches  deep  to  be  cut 
in  the  pilasters  to  receive  the  ends  of  the  beams  or  girders  which 
were  to  support  the  floor.  There  were  about  twenty-one  of  these 
holes  in  all,  and  the  size  of  each  girder  was  six  by  ten  inches.  The 
Johns  Company  continued  to  occupy  the  upper  part  of  the  build- 
ing and  use  this  floor  after  its  construction  was  completed,  until  the 
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autumn  of  1895  when  its  tenancy  terminated,  and  it  removed  the 
floor,  inchiding  the  beams  or  girders,  the  ends  of  which  had  been 
inserted  in  the  series  of  holes  already  mentioned.  These  holes  were 
left  unfilled,  and  remained  so  up  to  the  time  when  the  building  fell. 
No  consent  of  the  Brooklyn  department  of  buildings  to  the  altera- 
tion of  the  building  by  the  removal  of  the  beams  or  girders  was 
ever  obtained  by  the  Phenix  Chemical  Works  or  the  Johns  Com- 
pany. It  does  not  appear  that  any  officer  or  representative  of  the 
Phenix  Chemical  Works  had  actual  knowledge  that  the  cuttings 
had  been  made  in  the  pilasters  for  the  introduction  of  the  beams,  or 
that  the  holes  had  been  left  unfilled  upon  the  removal  of  the  girders, 
until  after  the  Johns  Company  had  moved  out  of  the  building. 
Subsequently  to  the  removal,  however,  and  in  the  early  part  of 
December,  1895,  Mr.  Edward  M.  Gridley,  the  secretary  of  the 
Phenix  Chemical  Works,  visited  the  building  and  went  upstairs 
with  Quigley  who  called  his  attention  to  the  holes  in  the  wall,  and 
said  that  he  did  not  think  the  Phenix  Chemical  Works  had  left  the 
wall  looking  very  nice.  Mr.  Gridley  told  him  he  thought  they  had 
left  the  building  in  better  condition,  take  it  altogether,  than  when 
they  found  it,  and  nothing  further  was  said  between  them  on  the 
subject.  There  is  other  evidence  in  the  case  that  Quigley  was 
present  at  the  time  of  the  removal  of  the  beams,  and  the  fair  infer- 
ence is  that  he  must  have  been  well  aware  of  the  fact  that  the  holes 
had  been  left  unfilled. 

Although  the  evidence  did  not  fix  the  precise  moment  at  which 
tlje  building  fell,  counsel  agreed  that  it  was  about  nine-twenty-five 
or  nine-twenty-six  a.  m.  A  violent  storm  of  wind  and  rain  pre- 
vailed in  the  vicinity  at  the  time.  The  records  of  the  United  States 
weather  bureau  in  the  city  of  New  York  showed  that  between  nine- 
twenty  and  nine-twenty-five  o'clock  that  morning  the  wind  blew 
from  the  east  at  a  velocity  of  fifty-two  miles  an  hour,  and  that  the 
extreme  velocity  for  one  minute  was  fifty-eight  miles.  The  evi- 
dence of  the  local  forecast  official  in  charge  of  that  bureau  tended 
to  show  that  similar  conditions  probably  prevailed  in  that  part  of 
Brooklyn  where  this  building  stood.  He  said  that  a  storm  with 
wind  of  fifty-eight  miles  an  hour  was  not  a  common  occurrence  in 
this  locality,  although  such  storms  occurred  every  winter,  and  there 
are  half  a  dozen  storms  every  winter  running  from  fifty  to  sixty 
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miles  an  hour,  with  gusty  conditions  accompanying  them,  hi 
November,  1895,  there  were  two  stonnsof  fifty  miles  an  hour,  and 
in  December,  1895,  the  wind  on  two  occasions  attained  a  velocity  of 
eighty  miles  an  hour.  These  storms  in  November  and  Deceiiikr 
the  building  proved  strong  enough  to  resist.  It  was  the  conteiitiun 
of  the  plaintiff,  however,  that  the  side  wall  on  the  east  had  been  so 
weakened  by  the  row  of  holes  left  in  the  pilasters  that  it  was  not 
strong  enough  to  withstand  the  force  of  the  wind  wliich  struck  it 
in  the  storm  on  the  morning  of  February  6,  1896 ;  that  the  entire 
building  fell  in  consequence  of  the  weakness  of  this  wall,  thus 
causing  the  death  of  Quigley,  who  was  engaged  in  his  work  tliere 
at  the  time;  that  the  Johns  Company  was  liable  for  his  death, 
because  it  had  wrongfully  created  the  condition  which  c-aused  the 
wall  to  fall,  and  that  the  Phenix  Chemical  Works  were  also  liable, 
because  that  corporation,  being  the  landlord  in  control  and  putrses- 
sion  of  the  upper  part  of  the  building  where  the  holes  were,  had 
allowed  them  to  remain  unfilled. 

From  this  statement  of  the  facts  it  will  be  seen  that  the  tenancy 
of  the  Johns  Company  ceased  many  weeks  before  the  buihling  fell. 
The  theory  upon  which  the  learned  counsel  for  the  plaintiff  would 
hold  that  corporation  is  that,  by  its  act  in  cutting  the  holes,  it  created 
an  intrinsically  dangerous  nuisance,  imminently  perilous  to  the  lives 
of  the  other  persons  in  the  occupation  of  the  building;  and  he  cites 
those  cases  in  which  the  creator  of  such  a  condition  has  been  made 
to  respond  for  injuries  resulting  therefrom,  even  after  his  control 
over  that  condition  has  ceased.  {Tho/nas  \,  Wlnchc8tei\^^.X, 
397 ;  Coughtry  v.  Glohe  Woolen  Co.,  50  id.  124 ;  DevUn  v.  Smith,  S9 
id.  470.)  But  no  such  state  of  things  existed  here  as  was  represented 
in  those  cases.  In  labeling  a  deadly  poison  as  a  harmless  medi- 
cine there  is  an  obvious  danger  to  every  person  who  may  have  occa- 
sion to  use  the  poisonous  drug  thus  labeled  ;  so  it  is  plain  that  the 
defective  construction  of  a  scaffold,  intended  for  the  use  of  work- 
ingmen  upon  a  lofty  building,  will  be  likely  to  imperil  the  lives  of 
those  who  are  called  upon  to  make  use  of  it.  In  this  case,  however, 
the  cutting  of  the  comparatively  small  holes  in  the  pilasters,  still 
leaving  the  pier  at  its  thinnest  point  just  as  thick  as  the  neighboring 
wall,  cannot  fairly  be  regarded  as  the  creation  of  a  condition  of 
imminent  danger  which  wiis  at  all  obvious  or  readily  apparent  to 
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any  one.  Indeed,  it  may  fairly  be  inferred  that  if  the  representa- 
tives of  the  Johns  Company,  at  the  time  they  left  the  holes  in  the 
building,  had  taken  the  expert  advice  of  some  of  the  very  highly 
qualified  witnesses  who  testified  upon  this  trial,  they  would  have  been 
assured  that  the  holes  constituted  no  source  of  danger  whatever. 

So  far  as  the  Johns  Company  is  concerned,  the  true  ground  of 
liabilitj^  would  seem  to  be  an  entirely  different  doctrine  of  law. 
Where  the  owner  lets  different  parts  of  the  same  building  to  differ- 
ent tenants,  each  tenant  has  the  right  as  against  every  other  that 
such  other  tenant  shall  not  injure  him  by  any  active  interference 
with  the  part  which  such  other  tenant  occupies.  Thus,  it  is  plain 
that  the  tenant  of  the  second  story  has  a  right  that  the  first  story 
shall  remain  intact  so  far  as  may  be  necessary  for  the  support  of  the 
premises  demised  to  him,  and  also  that  the  roof  on  the  story  above 
shall  not  be  interfered  with  so  as  to  permit  his  premises  to  be  injured 
by  the  action  of  the  elements.  This  right  is  in  the  nature  of  an 
easenient.  (See  Washb.  Ease,  [-ith  ed.]  639-647 ;  Pierce  v.  Dyer^ 
1U9  ihvss.  374.)  Out  of  this  easement  springs  the  obligation  on  the 
part  of  one  tenant  to  exercise  reasonable  care  not  to  alter  the  con- 
dition of  that  part  of  the  premises  which  he  occupies  so  as  to  injure 
other  tenants  in  the  same  building.  A  failure  in  this  respect  con- 
stitutes actionable  negligence.  {Eahhi  v.  Broum,,  1  E.  D.  Smith, 
36,  44.)  Upon  this  doctrine  the  cause  of  action  here  asserted 
against  the  Johns  Company  is  not  for  a  violation  of  the  easement, 
which  would  have  accrued  at  the  time  the  beams  were  removed  from 
the  holes  and  the  holes  were  left  unfilled,  but  rests  upon  the  viola- 
tion of  the  obligation  arising  out  of  the  easement,  which  violation 
occasioned  the  death  of  the  plaintiff's  intestate.  In  this  view,  the 
cause  of  action,  being  for  negligence,  did  not  accrue  until  the  killing 
of  Quigley  by  the  fall  of  the  building. 

It  remains  to  inquire,  in  reference  to  this  defendant,  whether  the 
trial  judge  was  right  in  charging  the  jury  that  it  was  an  unlawful 
thing  to  remove  the  floor  from  the  building  in  November,  1895, 
without  the  consent  of  the  building  department  of  the  city  of 
Brooklyn.  This  instruction  was  given  at  the  i-ec^uest  of  tlie  plain- 
tiff, the  judge  saying  that  he  had  not  seen  the  Building  Law,  but  that 
he  assumed  the  proposition  to  be  correct,  and,  tlierefore,  cliarged  it. 
It  is  sought  to  be  sustained  by  reference  to  section  32  of  chapter 
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481  of  the  Laws  of  1894.  But  I  do  not  think  that  the  language  of 
that  section  supports  the  proposition.  The  statute  does  provide  tliat 
before  '*  tlie  erection,  construction  or  alteration  of  any  building,  or 
part  of  any  building,"  is  commenced  in  the  city  of  Brooklyn,  tlie 
owner,  or  his  agent  or  architect,  shall  submit  to  the  commissioner  of 
buildings  a  detailed  statement  in  writing  of  the  specifications  and  a 
full  and  complete  copy  of  the  plans  of  the  proposed  work.  Tlie 
only  prohibition,  however,  in  the  section  cited,  against  the  com- 
mencement or  continuance  of  work,  without  the  approval  of  tlie 
commissioner  of  buildings  and  the  issuance  by  him  of  a  permit,  is 
contained  in  the  following  sentence,  which  does  not  embrace  altera- 
tions :  "  Such  statement  and  copy  of  the  plans  shall  be  kept  on  tile 
in  the  oflSce  of  the  commissioner  of  buildings,  and  the  erection,  con- 
struction, or  any  part  tliereof,  shall  not  be  commenced  or  proceeded 
with  until  said  statements  and  plans  have  been  so  filed  and  approved 
by  the  commissioner  of  buildings  and  a  permit  issued  by  him  there- 
for." The  probability  is  that  the  word  "  alteration "  was  omitted 
by  accident  or  inadvertence  from  this  portion  of  the  statute,  but  I 
think  it  quite  clear  that  the  section  as  it  stands  did  not  make  it 
unlawful  for  the  Johns  Company  to  remove  the  floor  without  the 
consent  of  the  building  department.  If  so,  the  instruction  to  the 
jury  on  this  subject  was  erroneous. 

As  to  the  liability  of  the  Phenix  Chemical  Works,  the  responsi- 
bility of  that  corporation  for  the  accident,  if  it  is  responsible  at  all, 
must  arise  out  of  its  relation  as  landlord  to  Quigley  as  tenant.  At 
the  time  of  the  accident  by  which  Quigley  lost  his  life,  the  upper 
portion  of  the  building  in  which  the  holes  had  been  cut  had  been 
restored  to  the  Phenix  Chemical  Works,  and  was  wholly  within  the 
custody  of  that  company  as  landlord.  The  rule,  therefore,  would 
seem  to  apply  which  was  laid  down  by  Van  Brunt,  J.,  in  Bold  v. 
O'Brien  (12  Daly,  160)  in  this  language  :  "  The  landlord,  as  far  as 
the  tenant  is  concerned,  where  the  tenant  occupies  but  a  small  por- 
tion of  the  tenement,  is  bound  to  keep  the  parts  of  the  tenement 
under  his  control  in  such  a  state  of  repair  that  the  tenant  may 
occupy  his  premises  with  safety."  The  rule  has  frequently  been 
asserted  in  the  law  of  landlord  and  tenant  that  a  landlord  who 
occupies  the  upper  story  of  his  building,  leasing  the  lower  story  to 
a  tenant,  may  not  negligently  derange  the  construction  of  the  npj)er 
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Story  so  as  to  injure  tlie  property  of  the  tenant  on  the  floor  below. 
{Olickauf  V.  Maurer,  75  111.  289.)  In  Priest  v.  Nichols  (116 
Mass.  401)  the  plaintiffs  were,  tenants  on  the  lower  floor  of  a  build- 
ing belonghig  to  the  defendants,  who  themselves  occupied  the  floor 
al)ove.  It  was  alleged  that  the  defendants  had  charge  of  a  waste 
pipe  leading  through  the  lower  floor  and  negligently  permitted  it  to 
get  out  of  repair  so  that  the  water  damaged  the  plaintiffs.  The 
court  held  that  these  questions  were  properly  left  to  the  jury,  and 
sustained  the  verdict  for  the  plaintiffs,  saying :  "  The  rule  that  a 
landlord  is  not  bound  to  keep  the  premises  of  his  tenant  in  repair, 
and  therefore  cannot  be  held  responsible  for  negligence,  if  out  of 
repair,  has  no  application  to  the  facts  presented  in  this  case."  In 
Toole  V.  Beckett  (67  Maine,  544)  the  plaintiff  hired  a  store  from  the 
defendant,  who  retained  possession,  care  and  control  of  the  upper 
part  of  tlie  building.  The  tenant's  goods  in  the  store  were  injured 
by  rain  which  came  down  between  the  roof  and  the  chimney ;  and 
the  landlord  was  held  liable  for  negligence  in  the  manner  of  main- 
taining the  roof.  Under  such  circumstances  it  was  held  that  the 
landlord  undertakes  so  to  exercise  his  control  of  that  portion  of  the 
premises  remaining  in  his  possession  as  to  inflict  no  injury  upon  his 
tenants.  Applying  the  doctrine  of  these  decisions  to  the  case  at 
bar,  there  is  no  ditiiculty.  in  holding  that  the  Phenix  Chemical 
Works  owed  to  Quigley  some  degree  of  diligence  in  respect  to  the 
condition  of  the  upper  part  of  the  building.  Their  obligation,  as 
it  seems  to  me,  was  to  exercise  the  reasonable  care  of  a  prudent 
landlord  on  regaining  possession  of  the  upper  part  of  the  building, 
not  to  suffer  the  continuance  of  any  condition  there  created  by  the 
former  tenant  which  they  knew  occasioned,  or  had  reasonable  cause 
to  believe  would  occasion,  danger  to  Quigley.  If  they  lulfilled  this 
obligation,  they  should  be  exonerated.  If  they  failed  to  fulfill  it, 
then  they  should  be  held  liable,  unless  relieved  by  the  contributory 
negligence  of  Quigley  himself. 

This  brings  us  to  the  third  important  question  in  the  case.  It  is 
argued  with  great  earnestness  that  it  is  illogical  to  condemn  the 
Phenix  Chemical  Works  for  faihng  to  discover  that  the  holes  in  the 
wall  were  dangerous,  and  at  the  same  time  to  acquit  Quigley. 
Indeed,  in  the  view  taken  by  the  trial  judge,  I  do  not  see  how  a 
App.  Div.— Vol.  XXVI.         56* 
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verdict  for  the  plaintiff  could  very  well  be  upheld,  for  by  the  twenty- 
sixth  and  twenty-seventh  instructions,  given  at  the  request  of  the 
Phenix  Chemical  Works,  the  jury  were  told  that  the  standard  by 
which  they  were  to  ascertain  whether  there  was  any  negligence, 
either  on  the  part  of  Quigley  or  the  Phenix  corporation,  was  what 
was  apparent  to  a  reasonable  man  upon  ordinary  inspection,  thus 
assuming  that  only  the  same  measure  of  diligence  applied  to  the 
landlord  as  applied  to  the  tenant.  I  am  inclined  to  think  that  this 
assumption  is  incorrect.  The  reasonable  care  of  a  prudent  landlord 
may  well  require  a  higher  degree  of  actual  diligence  and  circum- 
spection than  the  reasonable  care  of  a  prudent  tenant.  "Where  the 
landlord  makes  or  tolerates  a  change  in  the  construction  of  that 
portion  of  the  premises  which  remains  under  his  control,  I  think  he 
is  bound  to  take  precautions  against  endangering  the  life,  limb  or 
property  of  the  remaining  tenant.  Precisely  what  prudence  re(iuire8 
that  he  should  do  to  this  end  may  vary  according  to  the  circuni- 
ttances  of  the  case ;  and  a  jury  might  well  find  that  he  ought  not  to 
remove  a  permanent  portion  of  the  structure,  or  allow  the  same  to 
be  removed,  without  some  advice  or  inquiry  of  persons  skilled  in 
building  construction  as  to  the  effect  of  such  removal  on  the  stability 
of  the  editice.  A  prudent  tenant,  on  the  other  hand,  occupying 
another  part  of  the  building,  whose  only  information  of  the  chancre 
was  derived  from  ordinary  observation,  and  who  possessed  no  si)ecial 
knowledge  of  building,  might  be  exonemted  from  any  imputation 
of  negligence  on  his  part  for  not  discerning  or  appreciating  the 
danger  or  extent  of  the  danger  involved  in  the  changed  construction. 

It  seems  to  me  entirely  possible,  therefore,  for  a  jury  to  take  a 
view  of  the  evidence  in  this  case  which  would  render  the  landlord 
liable,  and  would  relieve  the  tenant,  who  lost  his  life,  from  any 
charge  of  contributory  negligence.  In  saying  this,  I  do  not  mean 
that  a  jury  ought  to  take  that  view,  for  the  evidence  is  also  quite 
capable  of  a  view  which  would  wholly  exonerate  both  defendants. 
But  that  there  was  a  question  of  fact  to  be  determined  by  a  jury  as 
against  the  Phenix  Chemical  Works,  as  well  as  against  the  II.  W. 
Johns  Manufacturing  ('Ompany,  appears  to  be  entirely  clear. 

There  must  be  a  new  trial,  however,  not  only  by  reiison  of  the 
error  already  pointed  out,  in  charging  the  jury  that  the  removal  of 
the  floor  without  the  consent  of  the  building  department  of  the  city 
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of  Brooklyn  was  unlawful,  but  also  by  reason  of  the  exclusion  of 
certain  evidence  which  was  offered  in  the  course  of  the  examination 
of  Mr.  George  M.  Olcott,  the  president  of  the  Phenix  Chemical 
Works,  who  was  an  expert  witness  in  regard  to  building  construc- 
tion, and  who  superintended  the  erection  of  the  building  which 
collapsed.  It  was  the  evident  purpose  of  counsel  for  the  defend- 
ants to  prove  by  this  witness,  among  other  things,  that  the  line  of 
holes  had  nothing  to  do  with  the  break  in  the  wall,  and  that  the  fall 
of  the  building  was  due  to  some  other  cause.  To  this  end  he  was 
asked  the  following  question :  "  Now,  in  view  of  the  fact  that  the 
wall  fell  along  the  line  of  tlie  break,  as  you  have  testified,  and  that 
this  line  of  the  break  was  a  considerable  distance  below  the  line  of 
the  holes,  what,  in  your  opinion,  had  the  holes  to  do  with  the 
break  ? "  Objection  was  made,  but  before  any  ruling  the  witness 
answered:  "Nothing."  The  record  then  goes  on  to  say:  "Mr. 
Patterson  :  That  is  an  expert  question.  Mr.  Wingate :  I  think  the 
witness  has  quahfied  himself  as  an  expert.  The  Court:  I  think 
that  is  something  about  wliich  the  jury  can  tell  just  as  well  as  the 
witne^ss.  I  think  that  is  the  very  question  for  the  jury.  [Objection 
sustained.     Both  defendants  except]." 

The  learned  counsel  argues  that  this  question  was  actually  answered, 
and  the  answer  was  not  stricken  out ;  and,  perhaps,  that  is  enough 
to  avoid  the  exception,  although  the  jury,  if  of  the  average  intelli- 
gence, must  have  understood  the  ruling  as  excluding  from  their  con- 
sideration the  answer  which  had  just  been  given.  But  the  same 
argument  will  not  apply  to  the  exceptions  taken  to  the  exclusion  of 
the  next  two  questions,  which  the  trial  judge  refused  to  allow  on 
the  ground  that  they  were  solely  for  the  jury.  The  first  of  these 
questions  was  :  "  Q.  Now  state  what,  in  your  opinion,  was  the  cause 
of  the  falling  of  that  building?"  The  second  was:  "  Q.  AV^ell, 
how,  in  your  opinion,  did  the  force  of  the  storm  affect  the  building 
so  as  to  cause  it  to  fall — in  what  way?"  The  testimony  which 
these  questions  sought  to  elicit  was  admissible,  notwithstanding  the 
fact  that  it  called  for  an  opinion  upon  the  question  or  one  of  the 
questions  which  the  jury  were  to  determine.  {Mef/er  v.  JV,  Y,  C, 
cfc  B,  R,  R.  R,  C^<>.,  98  N.  Y.  Q^-^h\  Van  WijckJen  v.  City  of 
Brooklyn^  118  id.  424 ;  Covert  v.  City  of  Brooklyn^  6  App.  Div. 
73.)     There  w^as  no  suggestion  that  Mr.  Olcott  was  not  a  thoroughly 
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competent  expert,  and,  in  the  case  first  cited,  the  court  said  :  ''  The 
witness,  as  an  expert,  and  speaking  upon  a  question  of  science, 
might  very  well  be  asked,  in  presence  of  a  given  effect,  of  what 
causes  it  either  was  or  might  be  the  resultant."  Tlie  subject  under 
consideration  relating  to  the  construction  of  buildings,  and  the 
mechanical  action  of  external  forces  upon  an  edifice  constructed  in 
the  particular  manner,  called  for  the  application  of  scientific  or 
skilled  knowledge  within  the  meaning  of  the  rule  laid  down  by  Mr. 
Justice  Bradley  in  Schwander  v.  Birge  (46  Hun,  66,  70),  where 
he  declared  that  to  warrant  the  admission  of  opinion  evidence  "  the 
subject  must  be  one  of  science  or  skill,  or  one  of  which  observation 
and  experience  have  given  the  opportunity  and  means  of  knowledse, 
which  exists  in  reasons  rather  than  descriptive  facts,  and,  therefore, 
cannot  be  intelligently  communicated  to  others  not  familiar  with  the 
subject  so  as  to  possess  them  with  a  full  understanding  of  it."  And 
in  that  case  the  same  learned  judge  upheld  the  exclusion  of  the 
opinion  evidence  offered  on  the  trial  upon  the  express  ground  that 
the  inquiry  "  involved  no  question  of  architecture  as  such,  no  com- 
bination of  forces  or  strength  of  structural  support  requiring  scien- 
tific or  mechanical  deduction."  Here,  on  the  other  hand,  the 
inquiry  with  which  the  jury  were  most  concerned  did  involve  pre- 
cisely such  questions,  and  the  exclusion  of  the  opinion  evidence  was 
clearly  erroneous. 

The  judgment  should  be  reversed  and  new  trial  granted  as  to  both 
defendants. 

All  concuri'ed,  except  Woodward,  J.,  not  sitting. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 
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The  People  of  the  State  of  New  York,  Respondent,  v,  James 
Van  Tassel,  Appellant. 

Subornation  of  perjury — proof  of  acts  and  declarations  of  coiispirator^y  out  of  each 
other's  presence,  is  admissible — proof  of  attempts  to  induce  others  to  swear  falsely 
—  cross-examination  as  to  collateral  matters. 

Id  order  that  evidence  of  the  acts  and  declarations  of  one  of  two  persons  (both  of 
whom  have  been  indicted  for  the  crime  of  subornation  of  perjury)  in  the  absence 
of  the  other,  should  be  competent  against  the  latter,  it  must  appear  that  the 
two  persons  acted  from  a  common  purpose  and  design  to  do  the  act  consti- 
tuting the  offense. 

Proof  of  attempts,  upon  the  part  of  the  accused,  to  induce  other  persons  to  testify 
falsely  upon  the  trial  of  the  same  action,  is  admissible  upon  the  questions  of 
motive  and  intent. 

A  witness  cannot  be  cross-examined  upon  collateral  matters  merely  for  the  pur- 
pose of  forming  a  basis  for  the  impeachment  of  his  statements  by  other 
witnesses. 

Appeal  by  the  defendant,  James  Van  Tassel,  from  a  judgment  of 
tlie  County  Court  of  Dutchess  county,  rendered  on  the  18th  day  of 
June,  1897,  convictiug  the  defendant  of  the  crime  of  subornation 
of  perjury,  and  adjudging  that  he  be  imprisoned  in  the  State  prison 
at  Sing  Sing  for  the  term  of  four  years. 

William  II.  Wood^  for  the  appellant. 

Geortje  Wood,  District  Attorney^  for  the  respondent. 

Hatch,  J. : 

The  indictment  charged  the  defendant  and  one  Jacob  Rieck  with 
tlie  crime  of  subornation  of  perjury,  in  that  they  procured  George 
Roelile  to  testify  falsely  in  a  certain  action  pending  in  the  Supreme 
Court.  The  defendant  Van  Tassel  demanded  to  be  tried  separately^ 
and  was  so  tried.  The  indictment  charged  the  combination  between 
the  parties,  and  upon  the  trial  proof  was  given  tending  to  sustain 
its  allegations.  The  evidence  is  abundantly  sufficient  to  warrant  the 
verdict  wliich  was  rendered,  and  it  only  remains  for  us  to  determine 
whether  any  errors  were  committed  upon  the  trial  which  were  preju' 
dicial  to  the  defendant. 

The  People  offered  evidence,  under  the  objection  and  exception 
of  tlie  defendant  Van  Tassel  tending  to  show  the  several  acts  of  the 
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defendants,  and  the  acts  and  declarations  of  one  in  the  absence  of  the 
otlier.  It  is  conceded  tliat  such  evidence  is  not  proper,  unless  there 
be  evidence  sufficient  to  justify  the  conclusion  that  the  persons 
charged  acted  from  a  common  purpose  and  design  to  do  the  act  con- 
stituting the  offense.  When  tlie  witness  Roehle  was  called  it  is 
quite  doubtful  whether  evidence  of  the  combination  between  the 
two  defendants  had  been  given  which  was  legally  sufficient  to  estab- 
lish the  combination  and  authorize  the  reception  of  the  evidence  of 
the  declarations  of  Rieck  in  the  absence  of  Van  Tassel.  We  may 
assume  that  the  evidence  was  not  so  sufficient ;  but  it  was  subse- 
quently supplied  by  other  evidence,  and  the  testimony  of  the  defend- 
ant and  the  letter  written  under  his  direction  to  Rieck  was  sufficient 
for  that  purpose.  The  error,  if  error  it  was,  was,  therefore,  cured, 
and  the  question  became  one  simply  of  order  of  proof  and  the 
defendant  does  not  appear  to  have  been  prejudiced  thereby.  The 
co.»nbination  having  been  established,  Roehle's  evidence,  as  well  as 
that  wliich  followed  upon  this  subject,  became  admissible.  {Peojple 
V.  Basrford,  3  N.  Y.  Cr.  Rep.  219;  People  v.  McKane,  143  N. 
Y.  455.) 

The  evidence  which  was  received  of  other  -attempts  made  to 
induce  other  persons  to  testify  falsely  upon  the  trial,  became  com- 
petent, in  view  of  all  the  circumstances.  Motive  and  intent  were 
elements  in  the  commission  of  the  offense,  and  the  evidence  received 
bore  directly  upon  these  subjects.  The  testimony  had  relation  to 
the  same  transaction  ;  i.  ^.,  to  give  testimony  upon  the  trial.  It  had 
relation  to  the  same  purpose ;  i.  e.y  to  establish  that  two  persons 
were  seen  to  pull  the  defendant  out  of  the  trench  into  which  he 
claimed  to  have  fallen  ;  which  fact  furnished  one  of  the  issues  upon 
the  trial,  and  the  testimony  was  material  thereto.  It  was  connected 
in  point  of  time,  as  the  efforts  of  the  parties  were  practically  con- 
tinuous from  trie  formation  of  the  combination  up  to  the  time  when 
the  trial  was  had  and  Roehle  was  sworn.  These  facts  answer  the 
requirements  whicli  the  law  imposes,  and  made  the  testimony 
admissible.  .  {People  v.  Pecken^^  153  X.  Y.  576 ;  People  v.  Zucker, 
20  App.  Div.  363;  affd.,  154  N.  Y.  770.) 

Xo  error  was  committed  in  excluding  the  testimony  of  Mrs. 
Baker  respecting  the  declarations  claimed  to  have  been  made  to  her 
by  the  witness  Hire.     The  evidence  which  tins  offer  sought  to  con- 
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tradict  was  drawn  out  upon  cross-examination  and  related  to  a 
matter  collateral  to  the  subject  under  investigation.  It  is  a  familiar 
rule  of  evidence  that  a  witness  may  not  be  examined  respecting  col- 
lateral questions  for  the  purpose  of  forming  a  basis  for  the  impeach- 
ment of  such  statements  by  the  testimony  of  other  witnesses. 

This  view  also  disposes  of  the  refiual  to  receive  the  defendant's 
testimony  as  to  conversation  with  Hire  upon  a  matter  quite  similar; 
and  we  may  add  in  tliis  connection  that  the  defendant  testified  fully 
respecting  his  relations  with  Hire,  and  covered  every  material 
element  in  the  case,  so  far  as  Hire  was  connected  with  it.  The 
testimony  of  Roehle  was  corroborated  by  direct  evidence  and  by 
circumstances ;  it,  therefore,  became  the  duty  of  the  court  to  submit 
it  to  the  jury.     {People  v.  Eva7\s^  40  N.  Y,  1.) 

'These  are  all  the  questions  which  are  urged  upon  our  attention, 
and  as  we  find  no  error  in  them,  the  judgment  of  conviction  should 
be  affirmed. 

All  concurred. 

Judgment  of  conviction  affirmed. 


Hannah  Frank  and  Otliers,  as  Trustees  of  Hadassah  Lodge,  No.  8, 
U.  O.  T.  S.,  of  the  City  of  New  York,  Appellants,  v.  Donato 
Tcozzo  and  Others,  Respondents. 

A  payment  on  a  recorded  mortgage  to  one  tcho  negotiated  the  loan,  hut  is  not  slimon 
to  hate  had  possession  of  the  securities,  is  not  protected. 

An  iUiterate  foreigner,  unable  to  speak  the  English  language,  who  has  made  pay- 
ments upon  a  bond  and  a  recorded  mortgage,  which  was  a  lien  upon  her  prem- 
ises, to  an  attorney  who  negotiated  the  loan,  but  is  not  shown  to  have  been  in 
possession  of  the  securities  at  the  time  when  such  payments  were  made,  and  who 
gave  her  receipts  whose  form  indicated  that  he  was  acting  merely  as  attorney 
for  the  mortgagees,  is  not  protected  in  making  such  payments,  and  the  bond  and 
mortgage  may  be  enforced  against  her  premises  for  the  amount  actually  due 
and  unpaid  to  the  mortgagees. 

Appeal  by  the  plaintiffs,  Hannah  Frank  and  others,  as  trustees  of 
Hadassah  Lodge,  No.  8,  U.  O.  T.  S.,  of  tlie  city  of  New  York,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  31st 
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day  of  August,  1897,  upon  the  decision  of  the  court  rendered  after 
a  trial  at  the  Kings  County  Special  Term  dismissing  the  complaint 
upon  the  merits,  and  adjudging  that  a  bond  and  mortgage  be 
deHvered  up  and  canceled,  and  that  the  latter  be  discharged  of 
record. 

Leonard  BTonnei\  for  the  appellants. 

Francis  L,  Corrao^  for  the  respondents. 

Hatch,  J. : 

This  action  was  brought  to  foreclose  a  mortgage,  and  upon  the 
trial  these  facts  were  developed :  The  defendant  Orsalina  Quattroc- 
ciii  was  the  owner  of  the  premises  covered  by  the  mortgage.  Hav- 
ing domestic  difficulty  with  her  husband,  she  agreed  to  give  hiin 
$2,000,  and  lie  agreed  to  leave.  In  order  to  raise  tlie  money  she 
applied,  at  the  instance  of  Donato  Tuozzo,  her  brother-in-law,  to 
one  Frank,  and  he  promised  to  loan  her  $2,000.  Frank  insisted, 
before  making  the  loan,  that  she  should  deed  the  property  to  the 
other  defendants  herein,  and  this  was  done,  her  husband  joining  in 
the  conveyance.  The  defendants  Tuozzo  executed  the  bond  and 
mortgage,  after  the  conveyance,  for  the  sum  of  $3,000,  although,  as 
the  court  found,  only  $2,000  was,  in  fact,  loaned.  This  bond  and 
mortgage  ran  to  the  plaintiffs  in  this  action.  It  bore  date  May  27, 
1889,  and  was  recorded  October  30,  1889.  Immediately  thereafter 
the  premises  were  redeeded  by  the  parties  to  the  defendant  Quat- 
trocchi  and  her  husband.  The  defendants  are  ignorant,  illiterate 
people,  neither  read  nor  write,  speak  the  Italian  language,  which 
Frank  was  unable  to  speak,  and  all  communications  were  had  through 
the  medium  of  an  interpreter  who  is  now  dead.  Frank  gave  direc- 
tions to  the  defendant  Quattrocchi  to  pay  to  him  the  money  secured 
by  the  mortgage  in  such  sums  as  she  should  have  to  pay  with,  and 
whenever  she  had  it.  In  pursuance  of  this  direction  she  paid  to 
Frank,  at  various  times,  money  in  sums  ranging  from  $30  to  $850, 
until  the  principal  sum  of  $2,000  and  interest  was  paid.  For  these 
payments  she  took  receipts  from  Frank,  some  of  which  were  signed 
"  Herman  Frank,''  "  Herman  Frank,  Atty.  for  Mtgee.,"  and  "  Her- 
man Frank,  for  Mtgee."  The  money  loaned  was  not  Frank's 
money,  but  v  as  the  money  of  the  plaintiffs  delivered  to  him  for 
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the  purpose  of  making  the  loan.  Frank  paid  interest  upon  the  mort- 
gage to  the  plaintiffs,  but  failed  to  pay  over  any  part  of  the  principal 
sum,  and  subsequently  absconded.  The  court  found  that  but  $2,000 
were  loaned  by  Frank  instead  of  $3,000,  and  the  evidence  is  suffi- 
cient to  support  that  finding,  and  also  the  finding  that  Frank 
falsely  represented  that  the  mortgage  was  only  for  $2,000.  The 
court  further  found  that  during  all  the  time  when  the  afore-men- 
tioned payments  were  made  Frank  was  in  possession  of  the  bond 
and  mortgage,  and  that  while  they  were  so  in  his  possession  the 
bond  and  mortgage  were  paid  and  satisfied.  If  this  proposition  of 
fact  can  be  sustained,  then  the  defendant  Quattrocchi  in  making  the 
payments  to  Frank  would  be  protected  therein,  assuming  that  such 
payments  were  made  in  reliance  upon  such  possession.  {Sjnith  v. 
Kidd,  68  N.  Y.  130;  Cram  v.  Gnienewald,  120  id.  274.) 

The  finding,  however,  is  vigorously  attacked  as  being  without 
evidence  sufficient  for  its  support.  We  think  the  attack  must  be 
sustained.  The  only  evidence  in  support  of  the  finding  is  found  in 
the  testimony  of  Mrs.  Quattrocchi,  and  is  in  these  words :  "  When 
I  brought  this  money  to  Mr.  Frank  I  put  the  money  there  and  he 
gave  me  a  receipt.  He  took  a  paper  and  wrote  down  on  this  paper. 
He  did  write  something  on  another  paper.  He  had  a  big  paper  in 
his  safe.  On  a  big  paper  he  had  in  his  safe.  He  had  a  large  paper 
in  the  safe  and  he  would  draw  the  receipt.  I  cannot  describe  any 
paper  or  papers  that  anything  was  written  on  other  than  these 
receipts."  This  testimony  is  insufficient  to  identify  the  paper  which 
he  took  from  the  safe  as  the  bond  and  mortgage.  It  may  as  well 
have  been  a  paper  upon  which  he  kept  a  memorandum  as  the  bond 
or  the  mortgage.  There  was  nothing  said,  so  far  as  appears,  with 
respect  to  Frank's  makhig  any  indorsement  of  payment  upon  the 
bond.  The  bond  and  mortgage  were  not  produced  to  see  if  she 
could  identify  them  as  the  papers  which  Frank  took  from  his  safe, 
and  we  are.  furnished  with  no  description,  either  by  comparison  or 
otherwise,  from  which  it  might  be  inferred  that  the  papers  were 
the  bond  and  mortgage  in  suit.  In  addition  to  this  the  witness  does 
not  say  that  she  placed  any  reliance  in  making  the  payment  upon 
the  possession  by  Frank  of  any  bond  and  mortgage.  This  fact, 
perhaps,  might  be  inferred  from  her  act  in  paying  if  it  appeared 
App.  Div.— Vol.  XXVI.        57 
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that  when  slie  paid  the  bond  and  mortgage  were  there,  but  of  this 
fact  there  is  no  proof.  We  must  bear  in  mind  that  the  burden  rests 
upon  the  party  paying,  when  payment  is  made  to  a  person  other 
than  the  principal,  to  estabhsh  that  the  person  to  whom  the  pay- 
ment is  made  is  clothed  with  authority  to  receive  it.  And  it  is  only 
where  the  bond  and  mortgage  remain  in  the  possession  of  the  agent 
that  the  person  is  justified  in  making  payment  to  him  in  the  absence 
of  other  circumstances  establishing  such  authority.  The  proof  relied 
upon  in  this  case  does  not  meet  the  requirement. 

The  plaintiffs  called  a  number  of  witnesses  to  establish  that,  in 
fact,  the  bond  and  mortgage  were  almost  immediately  delivered  to 
the  principal,  and  have  remained  in  its  custody  since.  This  evi- 
dence is  not  conclusive,  as  the  persons  were  all  parties  in  interest, 
and  the  relation  existing  between  Mrs.  Frank,  who  it  is  claimed  first 
had  the  custody  of  the  bond  and  mortgage  after  their  execution,  and 
her  son,  who  acted  in  loaning  the  money,  might  well  raise  a  doubt  in 
this  respect.  Besides,  it  is  usual  for  the  attorney  to  record  the  security 
before  delivery,  and  this  mortgage  was  not  recorded  until  five 
months  after  its  execution  and  within  a  month  of  the  first  payment 
of  $850  by  the  defendant  Quattrocchi.  It  does  not  appear  that  any 
one  beside  Frank  procured  it  to  be  recorded.  This  would  author- 
ize the  inference  that  he  had  it  for  some  time  after  its  execution. 

The  facts  of  this  case  justify  the  couii:  in  imposing  no  very  strict 
rule  upon  the  defendant  Quattrocchi  in  proving  the  authority  she 
relies  upon,  in  view  of  the  conceded  fact  that  the  plain tiflFs  placed 
it  within  the  power  of  Frank  to  defraud  these  ignorant  and  inno- 
cent people.  But,  while  this  is  true,  we  cannot  shut  our  eyes  to  the 
failure  of  legal  proof  in  the  present  record  to  sustain  this  finding. 
Nor  do  we  think  that  the  judgment  can  be  sustained  upon  the 
ground  that  the  plaintiffs  placed  it  within  the  power  of  the  attorney 
to  perpetrate  a  wrong.  The  principle  that,  as  between  two  innocent 
parties,  the  one  must  suffer  who  invests  another  with  authority  which 
enables  him  to  perpetrate  the  wrong,  we  think  has  no  application. 
It  is  true  that  these  defendants  were  ignorant,  illiterate  and  inno- 
cent, and  they  undoubtedly  relied  upon  Frank  in  what  he  said  and 
^  did.  But  the  bond  and  mortgage  did  not  run  to  him ;  these  instru- 
ments ran  to  the  plaintiffs,  and  while  the  defendant  Quattrocchi  did 
not  execute  either,  and  was  not  a  party  thereto,  yet  after  the  prem- 
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ises  were  redeeded  to  her,  and  before  she  made  any  payments,  the 
mortgage  was  recorded  and  gave  her  constructive  notice  of  its  exist- 
ence and  terras  by  virtue  of  the  recording  acts.  Against  this  notice 
ignorance  and  misrepresentation  cannot  avail,  otherwise  it  would 
amount  to  a  repeal  of  the  acts  and  render  practically  worthless 
securities  protected  thereby.  In  addition  to  this  there  was  notice 
given  that  he  was  or  might  be  acting  for  another,  as  he  signed  some 
of  the  receipts  as  attorney  for  the  mortgagee. 

For  these  reasons  the  judgment  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  final  award  of  costs. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 


John  Meenaoh,  Appellant,  v.  John  Buckmaster,  Respondent.   " 

Kegligenee — a  veJdcle  upset  by  rubbish  negligently  plated  in  a  street — duty  ofone^ 
driving  by  invitation  with  anotJier,  to  remonstrate  against  his  reckless  driving  — 
misuse  of  a  municipal  consent  to  the  placing  of  building  materials  in  a  street. 

On  the  trial  of  an  action  brought  to  recover  damages  for  personal  injuries  caused 
by  the  alleged  negligence  of  the  defendant  in  obstructing  a  city  street  by  rub- 
bish, it  appeared  that  a  vehicle,  in  which  the  plaintiff  was  being  driven  by 
invitation,  by  one  Kernahan,  came  in  contact  with  the  rubbish  and  upset, 
injuring  the  plaintiff.  The  court  charged  that  "if  Kernahan  was  intoxicated 
or  his  manner  of  driving  was  so  heedless  or  careless  as  that  Meenagh  (the 
plaintiff),  in  the  exercise  of  ordinary  care,  would  have  perceived  it  and  failed  to 
do  so  and  to  remonstrate  with  Kernahan,  be  (the  ])laintiff)  was  chargeable  with 
contributory  negligence  for  continuing  to  ride  with  him." 

l£eld^  that  the  charge  was  corrcc* 

A  consent  given  by  a  municipal  corporation  to  the  placing  of  building  materials 
in  a  public  street  does  not  relieve  the  licensee  from  liability  to  one  who  has 
suffered  injury  from  the  improper  manner  in  which  the  licensee  has  used  the 
consent. 

Appeal  by  the  plaintiff,  John  Meenagh,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Orange  on  the  16th  day  of  November, 
1896,  upon  the  verdict  of  a  jury  of  no  cause  of  action,  with  notice 
of  an  intention  to  bring  up  for  review  upon  such  appeal  an  order 
dwiying  the  plaintiffs  motion  for  a  new  trial  made  upon  the  minutes. 
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Jonathan  Deyo^  for  the  appellant. 

A,  IL  F.  Seeger^  for  the  respondent. 
Hatch,  J. : 

This  action  was  brought  to  recover  damages  for  an  injury  sus- 
tained by  the  plaintiff  on  account  of  the  negligence  of  the  defend- 
ant in  causing  to  be  placed  in  the  streets  of  the  city  of  Newburgh 
a  quantity  of  refuse  matter  consisting  of  earth  taken  from  an  exca- 
vation and  rubbish  from  a  building. 

There  was  a  considerable  quantity  of  this  material.  It  was  placed 
in  the  street  and  permitted  to  remain  over  night,  and  no  light  or 
other  signal  was  placed  upon  it  to  indicate  its  presence  in  the  street. 
The  plaintiff  was  invited  to  ride  with  one  Kernahan,  and  as  they 
were  driving  through  the  street  the  vehicle  in  which  they  were  rid- 
ing came  in  contact  with  the  pile  of  rubbish,  and  the  plaintiff  was 
thrown  out  and  sustained  injuries  for  which  a  recovery  is  sought. 

The  evidence  given  upon  the  trial  tended  to  establish  that  the 
horse  was  being  driven  at  a  rapid.rate  of  speed  prior  to  and  at  the 
time  when  it  came  in  contact  with  the  obstruction.  The  evidence 
justified  the  jury  in  finding  that  the  rate  of  speed  and  manner  in 
which  the  horse  was  driven  constituted  negligence  upon  the  part  of 
the  driver.  There  was  also  evidence  which  authorized  the  ]\\Yy  to 
find  that,  if  the  driver  and  the  plaintiff  had  exercised  care,  they 
might  have  seen  the  obstruction,  and  there  was  abundance  of  room 
in  the  street  to  pass  it  without  contact.  The  main  questions  which 
are  presented  for  our  consideration  rest  upon  the  refusal  to  charge 
as  requested  by  the  counsel  for  the  plaintiff  and  also  upon  errors  iu 
rulings  by  the  court  upon  the  trial.  The  request  which  the  court 
refused  to  charge  is  in  these  words  :  "  I  ask  your  honor  to  charge 
the  jury  that,  if  they  find  that  the  plaintiff  in  no  wise  contributed  to 
the  fast  driving,  they  are  not  to  consider  such  driving  as  bearing  on 
the  question  of  plaintiff's  contributory  negligence."  The  general 
rule  is  recognized  that  the  negligence  of  the  driver  of  the  vehicle  is 
not  to  be  imputed  to  a  passenger  therein  who  at  the  time  has  no 
authority  to  direct  his  movements  or  control  his  actions.  Such  rule, 
however,  is  subject  to  the  qualification  that  it  is  the  duty  of  the 
passenger,  where  lie  has  the  opportunity  to  act,  to  learn  of  the 
danger  and  avoid  it  if  practicable.  {Brickell  v.  N,  Y.  C.  <6  H.  R. 
R,  R,  Co.y  120  N.  Y.  290.)     None  of  the  cases  upon  this  subject 
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assume  to  do  more  than  lay  down  a  general  rule  which  may  be 
modified  by  the  circumstances  of  the  particular  case.  {Rohiiison  v. 
N.  r.  a  dk  IL  JR.  R.  JR.  Co.,  66  N.  Y.  11 ;  Ilooff  v.  iY.  T.  C.  <& 
H.  R.  R.  R.  Co.,  Ill  id.  199.) 

It  follows  that  in  the  consideration  of  such  questions  each  case 
must  be  disposed  of  upon  its  particular  facts.  Therefore,  we  must 
consider  the  evidence  and  the  general  charge  of  the  court  upon  the 
subject.  The  evidence,  as  we  have  before  observed,  tended  to 
establish  that  the  horse  was  being  driven  at  a  rapid  and  reckless  rate 
of  speed  and  that  care  and  attention  would  have  discovered  the 
obstruction  and  avoided  it.  Under  these  conditions  the  court 
charged :  "  If  Kernahan  was  intoxicated  or  his  manner  of  driving 
was  so  heedless  or  careless  as  that  Meenagh,  in  the  exercise  of 
ordinary  care,  would  have  perceived  it,  and  he  failed  to  do  so  and 
to  remonstrate  with  Kernahan,  he  was  chargeable  with  contributory  / 
negligence  for  continuing  to  ride  with  him,  because  if  it  occurred  to  ' 
Meenagh's  mind  that  the  driving  was  dangerous  and  careless,  and  he 
assented  to  it,  then  he  was  a  party  to  it.^  As  to  the  plaintiff's  own 
negligence,  a  passenger  has  no  right,  because  some  one  else  is 
driving,  to  omit  some  reasonable  and  prudent  effort  to  see  for  him- 
self the  danger,  if  there  was  a  danger,  and  to  avoid  it."  We  think 
this  charge  is  correct  as  applied  to  the  facts  of  this  case.  We  must 
assume  that,  in  the  exercise  of  reasonable  care  and  prudence,  the 
plaintiff  could  have  observed  the  obstruction.  Under  such  circum- 
stances he  ought  not  to  remain  passive ;  the  situation  required  upon 
his  part  some  affirmative  act,  either  of  remonstrance  to  the  driver  or 
by  way  of  attracting  his  attention  to  the  obstruction ;  he  could  not 
remain  inert  and  shelter  himself  under  the  claim  that  he  had  no  con- 
trol of  the  horse  or  the  driver.  The  jury  might  well  say  that 
reasonable  care  on  his  part  would  have  restrained  the  driver  from 
going  at  a  reckless  rate  of  speed  or  have  enabled  him  to  avoid  the 
obstruction.  The  request  to  charge  leaves  out  these  elements,  and 
consequently  no  error  was  committed  in  refusing  to  charge  it.  On 
the  contrary,  we  think  the  general  charge  fully  covered  this  subject, 
and  was  all  to  which  the  plaintiff  was  entitled.  We  may  assume 
that  the  permit  which  was  issued  by  the  city  of  Newburgh  to  Sager, 
authorizing  him  to  place  building  material  in  the  street,  was  no  pro- 
tection to  the  defendant  and  that  it  was  improperly  received  as  evi- 
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dence.  Upon  this  subject  counsel  for  the  plaintiff  made  the  follow- 
ing requests : 

"  I  ask  your  Honor  to  charge  that  a  consent  given  by  a  corpora- 
tion, to  place  an  obstruction  in  a  public  street,  does  not  relieve  the 
party,  to  whom  the  consent  is  given,  from  liability  in  an  action 
against  that  party,  when  such  action  is  based  on  the  wrongful  man- 
ner in  which  the  act  is  done."  "  And  I  ask,  in  view  of  that,  that 
the  Court  charge  that  the  consent  or  permission  of  the  corporation, 
introduced  in  evidence  in  this  case,  does  not  relieve  the  defendant 
from  an  action  for  negligence."  The  court  charged  both  of  these 
requests,  and  thereby  eliminated  from  the  consideration  of  the  jury 
the  permit  which  had  been  received  in  evidence.  The  jury  was 
bound  to  treat  it  as  constituting  no  defense  to  the  action,  in  conse- 
quence of  which  this  evidence  became  immaterial,  and  the  ruling 
was  cured  by  the  charge. 

The  court  permitted  proof,  under  the  objection  of  the  plaintiff, 
that  it  was  not  the  custom  in  the  city  of  Newburgh  to  place  lights 
upon  obstructions  which  remained  in  tlie  streets  over  night.  This 
ruling  would  be  clear  error  and  could  not  be  sustained  were  it  not 
for  the  fact  that  the  plaintiff  opened  the  door  to  such  inquiry  by 
asking:  "What  is  the  custom  as  to  putting  lights  in  excavations?'* 
to  which  the  witness  replied :  "  They  are  supposed  to  have  a  liglit 
on  a  place  like  that  at  night."  The  plaintiff  seeks  to  avoid  the 
force  of  this  by  the  claim  that  his  inquiry  related  to  excavations 
and  not  to  obstructions.  Such  is  the  form  of  this  question,  but 
the  witness  evidently  understood  that  it  related  to  this  obstruc- 
tion or  one  of  a  similar  character.  His  answer  applied  to  the 
«)b8truction  alone,  as  there  was  no  reference  to  any  excavation  con- 
stituting an  obstruction  to  the  highway,  and  we  think  it  clearly 
related  to  obstructions  of  this  character,  and  that  the  witness  in 
giving  his  answer,  and  the  jury  in  hearing  it,  must  have  so  under- 
stood. The  plaintiff,  therefore,  could  not  complain  of  testimony  to 
rebut  what  his  evidence  tended  to  establish. 

We  find  no  reversible  error  in  the  case,  nor  any  other  question 
justifying  further  discussion. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

Judgment  and  order  unanimously  aflirmed,  with  costs. 
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WiLUAM  H.  Alleb  and  Others,  as  Executors  and  Trustees,  etc.,  of 
Joseph  B.  Allee,  Deceased,  Appellants,  v.  John  T.  Slane  and 
Cecelia  I.  Slane,  Kespondents. 

Creditor's  action  to  §et  aside  a  conusance  from  a  hutband  to  his  wife  — presumption 
of  fraud— failure  of  proof  that  the  husband  was  insolvent  and  was  indebted  to  the 
plaintiff  when  Vie  conveyance  toas  made, 

Semble,  that  a  conyeyance  made  by  a  husband  to  his  wife  is  presumptively  fraudu- 
lent as  to  the  husband's  creditors,  but  an  action  brought  by  a  creditor  of  the 
husband  to  set  it  aside  must  faU  where  it  is  not  shown  that  he  was  a  creditor 
when  the  transfer  was  made  or  that  the  husband  was  then  insolvent. 

Appeal  by  the  plaintiffs,  William  H.  Allee  and  others,  as  execu- 
tors and  trustees,  etc.,  of  Joseph  B.  Allee,  deceased,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  11th  day  of  Feb- 
ruary, 1897,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  Kings  County  Special  Term  dismissing  the  complaint. 

Willimn  H.  Sage^  for  the  appellants. 

M.  F.  MoGoldrick^  for  the  respondents. 

Woodward,  J. : 

It  will  be  conceded,  as  contended  by  the  counsel  in  behalf  of  the 
plaintiffs,  that  a  conveyance  by  a  husband  to  his  wife  will  always  be 
carefully  scrutinized,  and  that  as  to  creditors  it  is  open  to  the  pre- 
sumption of  fraud,  but  in  the  case  at  bar  the  plaintiffs  have  failed 
to  establish  that  they  were  creditors  at  the  time  the  transfer  waa 
made,  or  that  the  defendant  John  T.  Slane  was  insolvent  at  the  time 
of  the  delivery  of  the  deed  to  his  wife.  It  is  true  that  there  is  some 
conflict  in  the  statements  of  the  defendants  in  respect  to  some  of 
the  details,  but  these  cannot  avail  to  give  the  plaintiffs  a  cause  of 
action  in  the  absence  of  affirmative  evidence  to  show  that  the  trans- 
fer of  the  property  was  made  after  the  indebtedness  of  the  defend- 
ant and  at  a  time  when  he  was  otherwise  insolvent.  The  trial  court, 
on  a  hearing  of  the  evidence,  decided  that  "  at  the  time  of  the 
making,  delivery  and  recording  of  said  deed  to  Cecilia  I.  Slane  the 
defendant  John  T.  Slane  was  solvent  and  had  sufficient  property 
to  meet  all  his  obligations,"  and  that  ^^  at  the  time  he  was  not 
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indebted  to  the  plaintiff,"  and  a  careful  examination  of  the  teai- 
niony  affords  no  good  grounds  for  disturbing  tliis  finding  of  fact  or 
the  conchision  of  law  based  upon  such  finding.  The  plaintiffs 
liaving  failed  to  establish  a  condition  of  facts  wliich  brings  tlie 
defendants  within  the  presumption  which  the  plaintiffs'  counsel 
urges,  it  is  unnecessary  to  consider  the  authorities  cited. 

The  judgment  of  the  trial  court  is  affirmed,  with  costs  to  the 
defendants. 

All  concurred. 

Judgment  affirmed,  with  costs. 


John  Garvey,  Respondent,  v.  New  York  and  Cuba  Mail  Steam- 
ship Company,  Appellant. 

Negligence  —  injury  to  a  stevedore  from  catching  hi%  hand  in  the  rope  of  a  »team 

ioinch. 

Injuries  sustained  by  a  stevedore,  of  several  years  experience  in  his  occupation, 
from  catcliing  his  hand  in  the  sling  or  rope  of  a  steam  winch  so  that  his  luind 
was  drawn  into  the  pulley  at  the  end  of  the  cmne  and  was  crushed,  considemi 
by  the  court,  under  the  evidence,  not  to  have  been  caused  through  any  neglect 
of  his  employer,  but  by  the  carelessness  of  a  fellow -servant  or  by  his  own 
negligence. 

Appeal  by  the  defendant,  the  New  York  and  Cuba  Mail  Steam- 
ship Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  10th  day  of  June,  1897,  upon  the  verdict  of  a  jury 
for  §2,500,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  lOtli  day  of  June,  1897,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Charles  C,  Nadal  [Edivcwd  P.  Mowtaii  with  him  on  tlie  brief], 
for  the  appellant. 

E,  «/.  3IcCro8sin^  for  the  respondent. 

Woodward,  J. : 

The  plaintiff  in  this  action  was  a  stevedore  and  had  been  in  the 
employ  of  the  defendant  for  seven  months,  and  had  been  doing  the 
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same  kind  of  work  for  several  years.  On  tlie  19th  day  of  April, 
1894r,  while  engaged  with  others  in  hoisting  bags  of  cofifee  from  the 
hold  of  the  steamship  Seneca  by  means  of  a  winch  or  hoisting 
engine,  his  hand  became  entangled  in  a  rope  used  as  a  sling  and  it 
was  drawn  into  the  pulley  at  the  end  of  the  crane  and  so  severely 
crusiiod  that  it  became  necessary  to  amputate  two  of  his  fingers. 
It  was  contended  on  belialf  of  the  plaintiff  that  the  accident  was 
due  to  some  neglect  on  the  part  of  the  defendant  "  in  that  its  said 
crane  and  the  apparatus  thereto  belonging  were  in  a  defective,  insecure 
and  dangerous  condition,  all  of  which,  upon  information  and  belief, 
was  well  known  to  the  defendant,  and  in  that  it  carelessly  and  neg- 
ligently placed  this  plaintiff  at  a  perilous  and  hazardous  employment 
without  informing  him  of  such  perils  and  hazards."  On  the  trial 
the  plaintiff  testified  that  he  had  been  in  the  employ  of  the  defend- 
ant .on  the  19th  day  of  April,  1894,  and  that  "  we  were  lifting  coffee 
out  from  the  ship  by  means  of  the  tackle,  taking  tlie  drafts  that 
came  up,  lifting  them  right  on  the  deck,  and  my  business  was  to 
unhook  the  fall  and  take  the  coffee  off,  put  it  back  to  the  hold, 
hand  over  hand,  that  way  (indicating),  and  the  moment  I  had  my 
hands  on,  pulling  it  down  that  way  ;  the  engine  started  suddenly, 
and  as  the  engine  started  I  hollered  to  the  engineer  —  it  was  about 
that  distance  —  four  or  five  feet,  '  Come  back,  come  back,  you  are 
taking  my  hand  in,'  and  I  saw  the  man  myself  trying  all  his 
endeavors  to  push  the  lever  down  and  stop  the  machine.  He  could 
not  stop  it  that  time  and  I  was  suspended  in  the  air  hanging  from 
the  hatch,  and  my  partner  —  all  he  had  to  do  was  to  pull  me  off 
otliei-wise  when  my  fingers  went  off,  I  would  fall  right  through  the 
hatch  and  smash  myself  to  pieces." 

It  was  proven  by  two  witnesses  for  the  defendant,  and  practically 
by  one  of  the  witnesses  for  the  plaintiff,  that  the  way  to  start  the 
winch  and  keep  it  in  motion  was  by  pushing  the  lever  down  ;  that 
it  could  move  by  the  force  of  the  engine  only  in  one  direction,  and 
this  only  upon  the  affirmative  action  of  the  engineer,  and  the  plain- 
tiff testifies  that  "  I  saw  the  man  myself  trying  all  his  endeavors  to 
push  the  lever  down  and  stop  the  machine."  There  was  some  testi- 
mony introduced,  under  objections,  tending  to  show  that  the  machine 
had  not  been  in  perfect  working  order  on  the  morning  of  the  day 
App.  Div.— Vol.  XXVI.         58 
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on  which  the  accident  occurred,  but  the  facts  stated  were  not  snfti- 
cient  to  justify  the  conclusion  that  a  piece  of  machinery  which  can 
be  put  in  motion  only  by  the  affirmative  action  of  the  engineer 
could  be  so  out  of  repair  that  it  would,  of  its  own  motion,  start  up 
suddenly ;  that  would  be  reversing  the  whole  course  of  natural  law, 
and  is  not  to  be  credited  except  upon  the  most  positive  and  direct 
evidence  of  specific  instances  of  such  perversity  on  the  part  of 
things  inanimate.  Machinery  which  is  out  of  repair  often  refuses 
to  move  when  the  impulse  is  given,  but  the  idea  of  its  starting  with- 
out the  aid  of  the  engineer  is  absurd,  and  especially  when  the  plain- 
tiflf,  who  was  shown  to  be  familiar  with  the  work,  testifies  that  he 
saw  the  engineer  doing  the  very  thing  that  was  necessary  to  do  to 
put  the  winch  in  operation. 

It  is  a  principle  too  well  settled  to  require  any  argument  at  this 
time  that  a  person  of  mature  years  entering  any  employment  accepts 
the  risks  incident  to  such  employment,  and  that  the  employer  is 
charged  with  no  higher  duty  than  to  provide  machinery  and  appli- 
ances suitable  for  the  work  and  to  keep  them  in  a  state  of  repair 
which  shall  not  increase  the  hazards  of  such  occupation.  The 
plaintiff  in  the  case  at  bar  had  been  employed  in  the  discharging 
and  loading  of  vessels  for  a  series  of  years.  He  knew  the  dangers  ' 
incident  to  the  work  which  he  was  called  upon  to  perform,  and  it 
was  his  duty  to  exercise  that  care  and  prudence  necessary  to  pre- 
serve himself  from  harm  in  the  ordinary  course  of  the  work.  As 
was  said  by  Judge  Parker  in  delivering  the  opinion  of  the  court  in 
the  case  of  Diiigley  v.  Star  Kjiitting  Co.  (134:  N.  Y.  552) :  "  The 
machine  was  such  as  was  in  ordinary  use,  and  for  aught  the  evi- 
dence discloses,  the  best  known ;  it  was  situated  with  reference  to 
the  shafting  as  were  the  other  machines  in  that  room,  and  in  other 
mills ;  no  special  defect  in  its  situation  or  construction  was  pointed 
out ;  no  one  pretended  to  be  able  to  assign  with  certainty  the  cause 
of  the  transfer  of  the  belt  from  the  loose  to  the  tight  pulley,  if  it 
was  in  fact  so  transferred,  but,  because  the  machine  started  on  this 
and  three  other  occasions,  it  is  insisted  that  the  jury  had  a  right  to 
infer  that  there  existed  a  defect  of  some  kind  which  the  defendant 
was  negligent  in  not  providing  against,  notwithstanding  the  precise 
defect  was  then  and  has  since  remained  unknown. 

"  In  other  words,  that  the  jury  may  find  that  the  defendant  failed 
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in  the  discharge  of  his  duty  towards  his  employee  by  omitting  to 
provide  against  an  alleged  defect  in  a  machine  in  ordinary  use,  which 
so  far  no  one  has  been  able  to  point  out.  A  proposition  which,  if 
sustained,  extends  the  liability  of  the  master  to  hie  servant  far 
beyond  its  present  boundaries,  and  would  be  without  reason  to  sup- 
port it." 

Almost  equally  strong  is  the  language  of  the  court,  speaking 
through  Judge  Ruger,  in  the  case  of  Dobbins  v.  Brovyn  (119  N.  Y. 
188).  This  was  a  case  of  an  accident  in  a  mine,  in  which  the  alle- 
gations of  the  plaintiflE  were  in  many  respects  similar  to  those  of  the 
case  at  bar.  The  court  say  that  the  evidence  is  not  sufficient  to 
support  the  allegations  of  the  complaint,  and  comment  as  follows : 
"  There  was  no  evidence  but  that  apparatus  and  appliances,  similar 
to  the  one  in  question,  were  generally  in  use  in  deep  shafts  for  min- 
ing purposes  in  this  country,  and  in  some  instances  it  appeared  they 
were  required  to  be  used  by  the  statutes  of  the  states  in  which  they 
were  employed.  No  proof  was  given  of  any  defect  in  the  plan  or 
structure  of  the  machinery  or  appliances  constituting  the  apparatus 
used  in  elevating  and  lowering  the  bucket  in  question,  or  that  it 
was  not  well  constructed  of  good  materials  in  accordance  with  the 
plans  generally  followed  in  manufacturing  similar  apparatus." 

In  the  case  at  bar  the  winch  was  such  as  is  in  ordinary  use ;  there 
was  no  evidence  that  it  was  out  of  repair,  but,  on  the  contrary,  the 
testimony  of  the  plaintiff,  as  well  as  that  of  all  the  witnesses  who  in 
any  manner  touched  upon  this  question,  shows  that  the  machine 
responded  to  the  action  of  the  engineer  with  reasonable  promptness^ 
and  that  the  accident  was  due,  not  to  any  neglect  on  the  part  of  the 
defendant,  but  to  the  carelessness  of  a  fellow-servant,  or  to  plaintiflF's 
own  negligence  in  not  taking  those  precautions  in  handling  a  new 
rope  which  were  necessary  to  prevent  accidents. 

For  these  reasons  the  judgment  of  the  trial  court  is  reversed  and 
a  new  trial  granted. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 
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Anton  Xaveatil  and  Anna  Navratil,  Appellants,  v,  Leopold 
BoHM,  Respondent. 

Pla4x  of  trial—  it  will  not  be  changed  from  Queens  county  to  New  York  county  for 
the  convenience  of  loitnesses  —  changed  for  the  reason  tliai  tlie  cause  of  action  arose, 
and  that  both  parties  reside,  in  New  York. 

Where,  on  a  motion  to  change  the  place  of  trial  of  an  action  from  the  county  of 
Queens  to  the  county  of  New  York,  made  on  the  ground  that  the  convenience 
of  witnesses  and  the  ends  of  justice  will  be  promoted  by  the  change,  it  appears 
from  the  defendant's  affidavit  that  the  cause  of  action  arose  in  the  city  of  New 
York,  in  which  county  both  the  plaintiff  and  defendant  reside,  the  motion  will 

.  be  granted  for  the  reasons  last  stated,  although  no  demand  for  a  change, 
as  a  matter  of  right,  has  been  made  under  section  986  of  the  Code  of  Civil 
Procedure. 

JSeinble,  that  the  place  of  the  trial  of  an  action  will  not  be  changed  from  the 
county  of  Queens  to  that  of  New  York  upon  the  ground  of  the  convenience  of 
witnesses. 

Appeal  by  the  plaintiffs,  Anton  Xarratil  and  another,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  County  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on  the 
20th  day  of  December,  1897,  granting  the  defendant's  motion  to 
change  the  place  of  trial  of  the  action  from  the  county  of  Queen? 
to  the  county  of  New  York. 

Isaac  Josejphson,  for  the  appellants. 

Edward  Kaufmann^  for  the  respondent. 

WiLLARD  BaRTLETT,  J.  : 

The  affidavit  upon  which  the  defendant  moved  to  change  the 
place  of  trial  of  this  action  shows  that  the  motion  was  based  solely 
upon  the  3d  subdivision  of  section  987  of  tlie  Code  of  Civil  Pro- 
<^edure,  which  authorizes  the  court  to  grant  such,  an  application  uj>on 
the  ground  that  the  convenience  of  witnesses  and  the  ends  of  justice 
will  be  promoted  by  the  change.  There  was  no  demand,  under 
section  986,  that  the  change  should  be  made  because  Queens  county 
was  not  tlie  proper  county,  and,  therefore,  no  question  prises  as  to 
whether  the  defendant  was  entitled  to  have  the  action  transferred 
to  the  county  of  New  York  as  a  matter  of  right. 


Digitized  by  VjOOQIC 


NAVRATIL  V.  BOHM.  461 


Jlpp.  Div.]  Bbcond  Department,  March  Term,  1898. 


So  far  as  the  convenience  of  witnesses  is  concerned  it  is  well 
settled  by  a  long  series  of  adjudication^  in  this  department,  begin- 
ning early  in  tlie  present  century,  that  the  venue  will  not  be  changed 
from  the  county  of  Kings  to  the  county  of  New  York  on  this  ground. 
As  long  ago  as  1805  the  old  Supreme  Court  said  :  "The  court  house 
of  the  county  of  Kings  is  so  contiguous  to  the  city  of  New  York 
that  there  is  no  hardship  in  carrying  witnesses  from  one  place  to  the 
other.  There  is  hardly  a  county  in  the  State,  in  which  the  wit- 
nesses who  attend  a  trial,  do  not  travel  further  than  they  will  in  the 
present  suit."  {Miwiford  v.  Cammaiiii^  3  Caines,  139.)  The  exist- 
ing court  house  in  Queens  county  is  little,  if  any,  further  from  New 
York  county,  and  the  same  rule  has  long  obtained  in  regard  to  appli- 
cations to  change  the  place  of  trial  from  that  county  to  New  York 
on  the  ground  of  the  convenience  of  witnesses.  {Daley  v.  Hell- 
?nan,  16  N.  Y.  Supp.  6S9.) 

If,  therefore,  the  record  before  us  on  the  present  appeal  con- 
tained nothing  more  than  the  evidence  intended  to  convince  us  that 
it  would  be  more  convenient  for  the  witnesses  in  the  case  to  attend 
a  trial  in  New  York  than  a  trial  hi  Queens  county,  we  should  feel 
constrained  to  reverse  the  order  appealed  from.  But  there  are  cer- 
tain facts  set  out  in  the  moving  papers,  and  not  denied  by  the 
plaintiffs,  which  convince  us  that  the  ends  of  justice  will  be  pro- 
moted by  the  change,  and,  hence,  that  we  ought  not  to  interfere 
with  the  order.  It  appears  from  the  defendant's  uncontradicted 
affidavit  that  the  cause  of  action  arose  in  the  county  of  New  York ; 
that  the  defendant  resides  in  that  county,  and  has  resided  there 
fur  upwards  of  thirty-five  years,  and  that  at  all  the  tunes  mentioned 
in  the  complaint  the  plaintiffs  were  also  residents  of  the  county  of 
New  York.  Under  these  circumstances,  it  is  only  just  and  proper 
that  the  controversy  between  these  parties  should  be  litigated  and 
determined  in  the  forum  of  the  locality  in  which  that  controversy 
arose,  and  of  which  they  are  inhabitants,  rather  than  in  a  neighbor- 
ing judicial  district,  where  the  courts  are  too  fully  occupied  to  sanc- 
tion the  unnecessary  importation  of  litigations  from  other  parts  of 
the  State. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Charles  W.  Carpenter  and  Walter  Carpenter,  as  Executors, 
etc.,  of  Eliza  Carpenter,  Deceased,  Respondents,  v,  Thomas  J. 
Bonner  and  Others,  Defendants. 

Charles  W.  Carpenter,  as  Purchaser  in  Foreclosure,  Appellant! 

WiU  —  an  imperative  power  of  sale,  although  diecretionary  as  to  the  time  and  cir- 
cumstances of  its  exercise  by  executors,  passes  to  an  administrator  with  the  will 
annexed, 

A  testator  by  his  will,  referring  to  his  executors,  provided  as  follows:  ''I  author- 
ize and  empower  them,  at  their  discretion,  to  sell  and  convert  all  my  real  estate, 
and  I  direct  them  to  divide  the  net  proceeds  of  both  real  and  personal  estate 
into  three  equal  and  separate  portions  or  funds." 

Held,  that  the  words  **  at  their  discretion  "  related  to  the  time  at  which,  and  the 
circumstances  under  which,  a  sale  might  be  made,  but  were  not  intended  to 
give  any  discretion  as  to  whether  or  not  a  sale  should  be  made; 

That  the  direction  to  sell  was  mandatory,  and  that  the  power,  not  having  been 
exercised  by  the  executors,  might  be  exercised  by  an  administrator  with  the 
will  annexed. 

Appeal  by  Charles  W.  Carpenter,  as  purchaser  in  foreclosure, 
from  an  order  of  the  Supreme  Court,  made  at  the  Westchester  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  West- 
chester on  the  27th  day  of  November,  1897,  confirming  the  report 
of  a  referee,  and  requiring  the  said  appellant  to  complete  his  pur- 
chase of  the  premises  sold  under  foreclosure  in  the  action. 

The  2d  article  contained  in  the  will  of  Gilbert  B.  Hart,  deceased, 
referred  to  in  the  opinion,  is  as  follows  : 

"  Second.  I  authorize  and  empower  my  executors,  at  their  discre- 
tion, to  convert  into  money  my  personal  property,  except  such  parts 
of  it  as  are  hereinafter  bequeathed,  and  I  authorize  and  empower 
them,  at  their  discretion,  to  sell  and  convert  all  my  real  estate,  and 
I  direct  them  to  divide  the  net  proceeds  of  both  real  and  personal 
estate  into  three  equal  and  separate  portions  or  funds,  and  to  invest 
the  same  on  good  security,  and  to  keep  them  as  separate  and  distinct 
funds  or  portions,  with  power  to  collect  and  reinvest  the  same,  from 
time  to  time,  as  may  be  expedient  or  necessary,  and  to  hold  and  dis- 
pose of  said  three  funds  in  trust  as  follows :  "  Then  follow  directions 
as  to  the  disposition  of  the  said  three  funds. 
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Charles  IL  Wella^  for  the  appellant. 
Frost  <fe  Manser^  for  the  respondents. 

WiLLARD  BaRTLETT,  J.  : 

The  title  to  the  premises  which  the  appellant  purchased  on  the 
foreclosure  sale  in  this  action  depends  upon  the  validity  of  a  sale 
made  by  Coleridge  A.  Hart,  as  administrator  with  the  will  annexed, 
under  a  power  of  sale  contained  in  the  will  of  his  father,  Gilbert  B. 
Hart,  deceased.  The  rule  in  regard  to  the  exercise  of  such  a  power 
by  an  admmistrator  with  the  will  annexed  was  recently  considered 
and  applied  by  this  court  in  the  case  of  Clifford  v.  Morrell  (22 
App.  Div.  470).  There  is  no  objection  or  obstacle  to  its  exercise 
by  such  an  administrator  where  no  element  of  personal  discretion  is 
involved,  and  the  power  of  sale  is  imperative  under  a  fair  construc- 
tion of  the  will.  In  the  present  case  it  is  not  necessary  to  review  at 
length  the  various  provisions  of  the  long  will  in  which  the  power  is 
contained.  It  is  enough  to  say  that  we  deem  the  direction  in  the  2d 
article,  in  respect  to  the  sale  and  conversion  of  the  real  estate  and 
the  investment  of  the  proceeds,  sufficiently  absolute  and  mandatory 
to  authorize  the  exercise  of  the  power  by  an  administrator  with  the 
will  annexed,  in  default  of  its  exercise  by  the  executors  named  in 
the  will.  It  is  true  that  the  testator  empowers  his  executors,  "  at 
their  discretion,"  to  sell  and  convert  all  his  real  estate ;  but  the  con- 
text leaves  no  doubt  that  this  phrase  was  merely  intended  to  relate 
to  the  time  at  which,  and  the  circumstances  under  which,  a  sale 
might  be  made,  and  was  not  designed  to  vest  them  with  any  discre- 
tion whatever  as  to  the  question  whether  they  should  sell  or  should 
not  sell.  The  testator  manifestly  intended  that  his  real  estate  should 
be  sold  and  that  the  proceeds  should  be  invested  in  three  separate 
funds.  At  the  same  time  he  left  his  executors  at  liberty  to  deter- 
mine the  precise  time  when  the  sale  should  be  made,  and  left  tliem 
at  liberty  to  make  it  under  such  circumstances  as  should  be  most 
favorable  to  the  parties  interested. 

We  find  nothing  in  the  10th  article  authorizing  the  executors  to 
make  needful  repairs  on  the  real  estate,  or  in  any  other  part  of  the 
will,  which  cannot  readily  be  harmonized  with  the  view  we  have 
taken  of  the  character  of  the  power  conferred  by  the  2d  article. 
We  entertain  no  doubt  that  the  sale  by  the  administrator  with  the 
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will  annexed  conveyed  a  good  title,  and  we  think  the  purchaser 
should  be  required  to  complete  his  purchase. 
The  order  appealed  from  should  be  affirmed. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Deborah  L.  Mangam,  Appellant,  v.  The  President  and  Trustees 
OF  the  Village  of  Sing  Sing,  Respondent. 

Highway  —  wliat  is  not  an  abandonment  of  it. 

The  nonuser  of  a  portion  of  the  width  of  a  highway  does  uot,  where  a  sidewalk 
for  foot  passengers  has  at  all  times  existed  over  the  entire  length  of  the  high- 
way in  question,  amount  to  an  abandonment  of  the  highway  within  the  terras 
of  2  Revised  Statutes  (6th  ed.),  163.  section  160. 

Stmble,  that  a  highway  may  be  shifted  to  one  side  in  such  a  manner  and  to  such 
an  extent  as  to  create  an  abandonment. 

Appeal  by  the  plaintiff,  Deborah  L.  Mangam,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  Westchester  on  the  29th  day  of 
May,  1897,  upon  the  verdict  of  a  jury  ;  and  also  from  an  order  tear- 
ing date  the  19th  day  of  May,  1897,  and  entered  in  said  clerk's  office, 
denying  tlie  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

The  following  statement  appears  in  the  opinion  in  11  Appellate 
Division,  212,  in  reference  to  the  chai-acter  of  this  action : 

"  The  action  is  ejectment,  commenced  in  1892  to  recover  a  parcel 
of  land  situated  within  the  village  of  Sing  Sing,  and  described  bv 
metes  and  bounds  in  the  complaint.  In  the  deed  of  conveyance 
under  which  the  plaintiff  claims  to  Iiave  taken  title  it  is  described 
as  bounded  '  easterly  by  the  Highland  turnpike  road ;  northerly  and 
northwT^sterly  by  a  road  leading  from  the  Highland  turnpike  road  to 
the  Farmers'  landing ;  southerly  by  the  churchyard  or  land  of  the 
First  Baptist  Church  of  Mount  Pleasant,  containing  about  one- 
eighth  of  an  acre  of  land.'  The  Highland  turnpike  road  has  taken 
the  name  of  Highland  avenue,  and  the  other  road  that  of  Main  street. 
As  now  represented.  Highland  avenue  on  the  east  has  a  north- 
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westerly,  Main  street  on  the  west  a  northeasterly  course,  and  coming 
together  at  the  apex  of  a  triangle,  having  for  its  base  a  sidewalk  ok 
the  south,  adjacent  to  the  north  side  of  the  house  included  in  the 
above-described  premises,  and  may  be  designated  as  the  '  Hull  Build- 
ing.' This  triangular  piece  of  land  is  known  as  *  Pleasant  Square,' 
and  is  the  land  in  dispute.  It  may  be  observed  that  in  the  line  of 
conveyances  by  deeds  since  1814,  the  land  intended  to  be  conveyed 
is  described  substantially  tlie  same  as  in  the  deed  first-above  men- 
tioned, and  in  those  of  1830,  and  since,  of  which  there  were  several, 
the  description  is  in  the  same  language  as  it  is  in  that  deed. 

"  The  main  controversy  of  fact  upon  the  trial  has  relation  to  the 
location  of  Main  street  at  its  approach  to  and  junction  with  High- 
land avenue,  at  an  early  day  when  such  description  was  given  which 
was  followed  by  the  later  deeds.  The  evidence  on  the  part  of  the 
defendants  is  to  the  effect  that,  until  after  1830,  Main  street  turned 
quite  abruptly  to  the  east,  went  along  close  to  the  Hull  building  into 
Highland  avenue,  thus  occupying  what  has  later  been  tho  triangle, 
or  a  portion  of  it,  as  part  of  the  street  or  highway.  To  that  situa- 
tion the  description  in  the  deeds  would  be  alike  applicable.  In  or 
about  the  year  1830,  a  house  which  had  been  erected  by  one  Ward, 
on  the  northwesterly  side  of  Main  street,  in  its  bow  near  the  junction 
of  the  two  streets,  became  the  property  of  Trowbridge,  and  was  by 
him  moved  back  westerly  about  forty-five  feet,  and  thereafter  the 
main  line  of  Main  street  was  at  that  place  moved  further  west,  and 
its  junction  with  Highland  avenue  was  further  north,  thus  apparently 
making  the  apex  of  a  triangle.  The  evidence  on  the  part  of  the 
defendants  tends  to  prove  such,  and  the  further  facts  that,  for  many 
years  thereafter,  this  triangular  piece  of  land  was  open  and  used  in 
common  to  pass  over  with  teams  and  wagons,  and  that  it  remained 
open  to  such  use  until  about  1852,  when  the  trustees  of  the  village, 
by  one  of  their  number,  inclosed  it  with  a  chain  upheld  by  posts. 
There  is  some  conflict  in  the  evidence  of  the  parties  as  to  the  time 
this  triangle  was  first  inclosed.  The  defendants  put  a  pump  for  pub- 
lic use,  and  (in  1857)  a  reservoir  in  the  northern  portion  of  it.  There 
was  evidence  given  to  the  effect  that  for  many  years  after  the  Hull 
building  was  inclosed  by  one  Bacon,  in  about  1830,  Main  street 
along  adjacent  to  the  north  side  of  it,  and  that  when  the 
App.  Div.— Vol.  XXVI.        59 
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building  was  used  as  a  liotel,  in  and  after  1840,  carriages  were  driven 
from  either  way  to  the  entrance  on  that  side  of  it.  The  evidence, 
therefore,  permitted  tlie  conchision  that  this  triangular  piece  of 
ground  north  of  the  Hull  building  was  at  one  time  part  of  the  high- 
way, and,  therefore,  that  no  part  of  it  otherwise  than  subject  to  such 
easement  as  then  existed  in  the  public  as  a  highway  was  conveyed 
by  the  deeds  to  the  plaintiff  and  her  predecessors. 

^'  But  it  is  urged  on  the  part  of  the  plaintiff  that,  although  the  loca- 
tion of  the  street  may  at  one  time  have  been  as  claimed  on  the  part 
of  the  defense,  it  had  at  that  place  been  abandoned  and  not  used  as 
a  highway  for  more  than  six  years  before  the  commencement  of  this 
action,  and  that,  consequently,  she  was  entitled  to  recover  the  pos- 
session of  the  strip  of  land  bounded  on  the  north  by  the  center  of 
what  had  formerly  been  used  as  a  highway." 

Herman  Aaron  and  Jo/m  Hill  Morgan^  for  the  appellant. 

Smith  Lent^  for  the  respondent. 

CULLEN,  J . : 

This  action  has  already  been  before  us  on  two  previous  appeals. 
(86  Hun,  604 ;  11  App.  Div.  212.)  In  the  reports  of  those  appeals  is 
to  be  found  a  full  statement  of  the  facts  of  the  case,  the  evidence  as 
to  which  has  not  varied  in  substance  on  the  several  trials.  On  the 
last  appeal  a  judgment  recovered  by  the  defendant  was  reversed  for 
error  of  the  trial  court  in  charging  that  the  statute  relating  to  the 
abandonment  of  a  highway  had  no  application  to  the  case.  On  the 
trial,  from  the  judgment  entered  on  which  the  present  appeal  is 
taken,  the  question  of  the  abandonment  of  a  highway  was  submitted 
to  the  jury  in  accordance  with  the  view  previously  expressed  by 
this  division  of  the  court,  and  a  verdict  was  rendered  in  favor  of  the 
defendant. 

The  only  question  that  now  requires  examination  or  discussion  is 
whether,  on  the  undisputed  evidence  in  the  case,  the  part  of  the 
highway  covering  the  locus  in  quo  had  been  abandoned,  so  that  the 
public  easement  of  passage  over  it  was  terminated.  According  to 
the  contention  of  the  defendant,  the  highway  ran  immediately  in 
front  of  the  plaintiff's  buildings.  If  this  portion  of  the  highway  had 
ceased  to  be  used  as  such,  the  soil  would  revert  to  the  original  owner, 
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free  from  the  public  easement.  Presumably  the  title  to  the  land 
in  the  highway  is  in  the  adjacent  owner,  and  there  was  nothing  in 
the  chain  of  plaintiffs  title  to  take  this  case  without  the  rule.  The 
plaintiff  requested  the  court  to  charge:  "If  the  jury  believe  the 
old  road  existed  as  claimed  by  defendants,  they  must  find  that  it 
was  abandoned  ; "  and  also  "  The  jury  must,  in  any  event,  find  a  ver- 
dict in  favor  of  the  plaintiff  for  at  least  such  portion  of  the  for- 
merly existing  triangular  piece  of  land  in,  as  extends  northwardly  to 
the  center  line  of,  the  old  highway."  These  requests  were  refused, 
to  which  refusal  the  appellant  properly  excepted.  These  exceptions 
bring  before  us  the  question  already  stated.  It  is  certain  on  the  evi- 
dence that,  at  some  period  prior  to  the  commencement  of  the  present 
action,  the  defendant  had  surrounded  the  sharp  point  of  the  triangle 
by  a  post  and  chain  fence ;  for  what  exact  period  is  not  certain. 
The  fence  was  not  taken  away  at  any  particular  time,  but  was 
allowed  to  gradually  go  into  decay,  and  fall  down  or  be  broken 
down.  Between  this  plot  thus  fenced  in  and  the  line  of  the  plain- 
tiffs buildings  there  was  at  all  times  a  sidewalk  for  foot  passengers 
from  one  street  over  to  the  other ;  or  at  least  the  jury  might  have 
so  found  from  the  evidence.  The  appellant's  contention  is  that  this 
walk  for  pedestrians  was  not  suflScient  to  take  the  case  without  the 
statute  concerning  the  abandonment  of  highways,  and  that  the  locus 
in  quo  must  at  all  times  be  subject  to  passage  by  vehicles  or  it  ceases 
to  be  a  highway.  To  this  proposition  we  do  not  assent.  We  know 
of  no  provision  of  law  which  requires  the  whole  width  of  a  highway 
to  be  rendered  traversable  by  teams  or  vehicles,  or  provides  that  such 
parts  as  are  not  used  by  teams  and  wagons  shall  be  considered 
abandoned. 

Section  160,  2  Revised  Statutes,  163  (6th  ed.),  provides  that 
"every  public  highway  and  private  road  already  laid  out  and  dedi- 
cated to  the  use  of  the  public,  that  shall  not  have  been  opened  and 
worked  within  six  years  from  the  time  of  its  being  so  laid  out, 
and  every  such  highway  hereafter  to  be  laid  out,  that  shall  not  be 
opened  and  worked  within  the  like  period,  shall  cease  to  be  a  road 
for  any  purpose  whatever."  Under  this  statute  it  has  been  held 
that  when  a  highway  or  any  portion  of  it  has  ceased  to  be  passable 
by  vehicles,  the  highway  ceased.  {Horey  v.  Village  of  Ilavei'straio^ 
124  N.  Y.  273 ;  Excelsior  Brick  Co,  v.  Village  of  HaverstraWy  142 
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id.  146.)  But  ill  both  these  cases  they  were  longitudinal  portions  of 
the  highway  that  had  ceased  to  be  passable ;  that  is  to  say,  that 
for  some  distance  along  the  line  of  the  highway  the  highway  for  its 
whole  width  had  ceased  to  be  passable,  or  used  by  the  public.  I 
know  of  no  case  where  a  part  of  the  breadth  of  the  highway  was  not 
traversable  or  used  by  the  public,  in  which  it  has  been  lield  that 
such  portion  of  the  highway  was  abandoned  and  the  public  ease- 
ment lost.  On  the  contrary,  the  law  is  the  reverse.  No  encroach- 
ment on  a  highway,  whether  maintained  for  six  or  for  twenty  years, 
destroys  the  pubHc  easement.  In  Driggs  v.  Phillips  (103  N.  Y. 
77)  the  evidence  tended  to  show  that  the  plaintiil  had  occupied  a 
portion  of  the  highway  with  his  building  for  over  twenty  years. 
It  was  held  that  there  was  no  non-user  of  the  highway ;  that  the 
defendant's  occupation  was  a  mere  obstruction  and  nuisance,  a  pre- 
scriptive right  for  which  he  could  gain  by  no  lapse  of  time.  The 
cases  of  Ilorey  v.  Village  of  Haverstraw  and  Excelsior  Brick  Co,  v. 
Village  of  Haverstraw  {supra)  in  no  respect  overrule  this  decision. 
If  the  plaintiff's  contention  were  sound  it  would  lead  to  most  remark- 
able results.  In  most  villages,  and  in  other  densely-settled  parts  of  the 
country,  the  central  part  of  the  highway  is  reserved  for  vehicles, 
and  spaces  on  the  side  for  walks  for  pedestrians,  or  sidewalks  as 
they  are  called.  Not  only  are  these  sidewalks  not  suitable  for  the 
passage  of  vehicles,  but  generally  vehicles  are  forbidden  to  traverse 
them.  Further,  it  is  customary  in  many  villages  and  cities  to  allow 
the  abutting  owner  to  inclose  a  portion  of  the  highway  adjacent  to 
his  building  as  a  dooryard  or  an  areaway.  It  has  never  been  imag- 
ined that  the  effect  of  this  mode  of  regulating  or  improving  the 
highway,  or  these  privileges  granted  to  abutting  owners,  effected 
any  abandonment  of  tlie  highway  or  loss  of  the  public  easement. 
In  Beckwith  v.  Whalen  (70  N.  Y.  430)  it  is  said  :  "A  highway  can- 
not be  said  to  be  opened  and  worked  unless  it  is  passable  for  its 
entire  length.  It  must  be  opened  as  a  highway  over  its  entire  route. 
It  need  not  be  worked  in  every  part,  but  it  must  be  worked  suffi- 
ciently to  be  passable  for  public  travel."  But  there  is  not  an  inti- 
mation to  be  found  anywhere  that  a  highway  must  be  worked  for 
its  full  width.  It  may  be  confidently  asserted  that  such  is  rarely,  if 
ever,  the  practice.  In  People  v.  FowUr^  a  case  of  an  alleged 
encroachment  on  a  highway,  at  the  Rockland  Oyer  and  Terminer, 
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the  court  was  asked  to  charge  the  jury  that  if,  for  the  last  twenty 
years,  the  highway,  as  used,  had  been  outside  of  where  the  fence 
was,  tliere  was  no  encroachment ;  and  also  that  the  part  of  the  high- 
way lying  east  of  the  fence,  not  having  been  used  or  traveled  as  a 
highway  by  the  public  for  more  than  six  years,  liad  ceased  to  be  a 
highway  for  any  purpose.  Both  these  requests  were  refused.  The 
conrt  instructed  the  jury  that  no  lapse  of  time  could  justify  or  legal- 
ize the  encroachment.  The  conviction  was  affirmed  by  the  Court 
of  Appeals.  (139  N.  Y.  621.)  Though,  as  already  stated,  the  stat- 
ute contemplates  a  case  of  the  non-user  of  a  part  of  the  route  of  the 
highway  as  distinguished  from  a  part  of  its  width,  we  do  not  say 
that  there  might  not  be  a  lateral  change  or  abandonment  of  the 
highway  that  would  fall  within  its  terms.  A  highway  might  be 
shifted  to  the  side  in  such  a  manner  and  to  such  an  extent  as  to  leave 
a  part  of  the  old  location  almndoned.  Such,  indeed,  is  the  effect  of 
our  previous  decision  in  this  case.  But  we  held  that  the  abandon- 
ment was  a  question  of  fact  for  the  jury.  From  the  evidence  the 
jury  might  find  that  there  had  been  public  travel  at  all  times  by 
pedestrians,  and  for  the  major  part  of  the  time  by  vehicles,  over  the 
land  in  dispute.  From  such  evidence  they  could  find  that  there 
had  been  no  non-user  or  abandonment  of  the  highway,  and,  in  that 
event,  the  unauthorized  structures  placed  at  times  by  the  defendants 
in  parts  of  the  highway  were  mere  obstructions  which  could  no  more 
destroy  the  public  easement  than  if  the  same  acts  had  been  com- 
mitted by  the  appellant. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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The  People  of  the  State  of  New  York,  Kespondent,  v,  Living- 
ston Sickles,  Appellant. 

Crimes  —  a  ertrm  charged  as  a  second  offense — proofs  an  the  trial,  of  the  former 
offenM  although  the  prisoner  admits  it  —  it  is  not  violative  of  the  Constitution. 

Section  688  of  the  Penal  Code,  relative  to  the  effect  of  a  former  conviction  upon 
the  punishment  to  be  inflicted  in  the  case  of  a  conviction  for  a  second  offense, 
is  constitutional. 

Where,  upon  the  trial  of  an  indictment  for  the  crime  of  robbery,  charged  as  a 
second  offense,  the  accused  pleads  not  guilty,  and  before  the  jury  is  impanelled 
admits  a  former  conviction,  proof  of  such  prior  conviction  is  admissible,  on 
the  trial,  upon  the  part  of  the  prosecution,  as  it  constitutes  an  integral  part  of 
the  crime  charged.  It  must,  when  put  in  issue  by  a  plea  of  not  guilty,  be 
passed  on  by  the  jury. 

Goodrich,  P.  J.,  and  Woodvtard,  J.,  dissented. 

Appeal  by  the  defendant,  Livingston  Sickles,  from  a  judgment 
of  the  County  Court  of  Kings  county  in  favor  of  the  plaintiflF,  ren- 
dered on  the  15th  day  of  November,  1897,  upon  the  verdict  of  a 
jury  convicting  the  defendant  of  the  crime  of  robbery  in  the  first 
degree. 

Martin  W,  Littleton^  for  the  appellant. 

Josiah  T,  Marean^  District  Attorney^  for  the  respondent. 

CULLEN,  J. : 

The  appellant  was  indicted  for  tlie  crime  of  robbery  in  the  first 
degree,  charged  as  a  second  oflfense.  (Penal  Code,  §  688.)  On  arraign- 
ment he  pleaded  not  guilty.  When  the  trial  of  the  indictment  was 
moved,  and  before  the  jury  was  impanelled,  the  defendant  admitted 
his  former  conviction,  and  sought  to  have  evidence  of  such  conviction 
excluded  from  the  jury.  This  application  was  denied,  and  on  the  trial 
the  first  conviction  was  proved  and  the  defendant  convicted  as  charged 
in  the  indictment ;  thereupon  he  was  sentenced  to  imprisonment  for 
the  term  of  twenty-one  years.  The  sole  question  raised  on  tins 
appeal  is  the  admissibility  of  the  evidence  of  the  first  conviction 
after  the  concession  or  admission  made  by  the  defendant  before  the 
trial. 

That  it  is  necessary  that  tlie  indictment  should  charge  the  first 
conviction  is  settled  by  authority,  and  the  question  is  not  open  to 
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debate.  {Wood  v.  The  People,  53  N.  Y.  511;  Johnson  v.  Ths 
People^  55  id.  512.)  The  plea  of  the  defendant  was  not  guilty. 
This  put  in  issue  every  material  allegation  of  fact  in  the  indictment. 
There  is  no  practice  in  this  State  which  permits  a  defendant  to  admit 
part  of  the  charges  of  an  indictment  and  restrict  the  trial  to  the 
other  charges  put  in  issue.  Whatever,  therefore,  may  be  the  views  of 
Mr.  Bishop  (Criminal  Law,  vol.  1,  §  961)  or  of  Mr.  Wharton  (Criminal 
Law,  §  3418)  as  to  the  advisability  of  a  procedure  which  would 
restrict  the  jury  to  passing  upon  the  issue  of  the  defendant's  guilt  of 
the  particular  act  charged,  and  thus  relieve  liim  from  the  prejudice 
which  might  be  excited  by  the  proof  of  his  prior  offense,  it  is  suf- 
ficient to  say  that  the  law  of  this  State  has  not  provided  for  any 
such  practice. 

The  appellant,  however,  goes  further,  and  claims  that  any  provis-^ 
ion  of  law  which  authorizes  the  People  to  prove  a  former  offense^ 
and  to  this  extent  prejudice  the  presumption  of  innocence  to  which 
he  is  entitled,  is  not  due  process  of  law,  and,  therefore,  unconstitu- 
tional. On  this  question,  also,  we  are  concluded  by  authority.  In 
Jo/tnson  v.  People  {supra)  it  was  argued  that  it  was  error  to  receive 
evidence  of  the  commission  of  the  former  oflfense,  and  thus  show  the 
prisoner's  bad  character  before  he  had  put  his  character  in  issue. 
The  objection  was  held  untenable.  It  was  there  said  by  Church, 
Ch.  J. :  "A  more  severe  penalty  is  denounced  by  the  statute  for  a 
second  offense ;  and  all  the  facts  to  bring  the  case  within  the  stat- 
ute must  be  established  on  the  trial.  Tlie  objection  that  the  evi- 
dence may  aflFect  the  prisoner's  character  has  no  force  when  such 
eWdence  relates  to  the  issue  to  be  tried.  Such  evidence  may  be 
prejudicial  to  a  prisoner  as  to  the  second  oflEense,  and  a  case  might 
occur  of  a  conviction  upon  too  slight  evidence,  through  the  influence 
which  a  previous  conviction  of  a  similar  offense  might  exert  upon  the 
minds  of  the  jury  ;  but  there  is  no  legal  presumption  that  such  a 
result  will  ever  be  produced.  An  English  statute,  passed  in  1837, 
requires  the  principal  charge  to  be  first  found  by  the  jury,  and  then 
authorizes  proof  of  the  former  conviction  to  be  presented  to  them ; 
but  we  have  no  such  statute." 

Though  the  point  that  the  statute  was  unconstitutional  is  not 
directly  discussed  in  the  opinion,  it  is  necessarily  involved  in  tlie 
decision  of  the  court.     As  the  question  is  thus  settled  by  authority, 
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wc  should  not  deem  it  wise  to  enter  into  its  further  discussion  were 
it  not  for  the  rehance  placed  by  the  appellant  on  an  expression  to 
be  found  in  the  opinion  in  the  case  of  Tke  People  v.  Raymond  (96 
N.  Y.  38).  It  was  there  said  by  Judge  Finch  :  "  The  first  oflFeiise 
was  not  an  element  of  or  inchided  in  the  second,  and  so  subjected 
to  added  punishment,  but  is  simply  a  fact  in  the  past  history  of  the 
criminal  which  the  law  takes  into  consideration  when  prescribing 
punishment  for  the  second  oflfense.  That  only  is  punished."  That 
it  is  only  the  second  offense  which  is  punished  is  unquestionable; 
because  after  the  defendant  has  expiated  his  first  transgression  by 
undergoing  punishment  therefor,  it  would  be  beyond  the  power  of 
the  State  to  punish  him  a  second  time  for  that  offense.  But  I  feel 
constrained  to  .take  issue  with  the  proposition  that  the  first  oflfense 
was  not  an  element  of  or  included  in  the  second,  if  that  statement 
is  to  be  construed  as  broadly  as  contended  for  by  the  appellant's 
counsel.  It  is  first  to  be  observed  that  in  the  Raymond  case  the 
former  conviction  was  charged  in  the  indictment  and  proved  on  the 
trial.  There  is  nothing  which  prevents  the  Legislature  from  making 
an  act  committed  by  one  who  has  previously  been  guilty  of  a  crime, 
a  greater  offense  than  the  same  act  when  done  by  a  pei'son  hitherto 
innocent  of  offenee  ;  and  I  think  it  is  on  this  principle  alone  that 
criminal  legislation  of  the  character  of  that  under  discussion  can  l)e 
upheld  as  constitutional.  The  statutory  provision  as  to  punishing 
second  offenses  is  not  wholly  exceptional.  Section  85  of  the  Penal 
Code  (which  is  but  a  re-enactment  of  the  previous  provisions  of  the 
Revised  Statutes)  provides  for  the  punishment  of  escaping  prisoners. 
A  prisoner  who,  confined  in  prison,  or  being  in  lawful  custody,  by 
force  or  fraud  escapes  therefrom,  is  guilty  of  felony  if  such  custody 
or  confinement  is  upon  a  charge,  arrest,  commitment  or  conviction 
for  a  felony  ;  and  of  a  misdemeanor  if  such  custody  or  confinement 
is  upon  a  charge,  arrest,  commitment  or  conviction  for  a  mis<]e- 
meanor.  Thus,  two  men  breaking  the  county  jail  together,  one  eon- 
fined  for  a  felony  and  the  other  only  for  a  misdemeanor,  while  guilty 
of  precisely  the  same  acts,  would  commit  two  different  crimes  — the 
one  a  felony  and  the  other  a  misdemeanor.  It  is  apparent  that  in 
such  a  case  the  state,  condition,  or  what  may  be  termed  the  |)revio«s 
history  of  the  two  offenders,  is  by  the  express  terms  of  the  statute 
an  essential  element  of  the  crime  itself.     I  concede  that  the  Legis- 
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latnre  may  direct  the  places  for  incarceration  of  criminals  of  dilferent 
classes,  prescribing  that  women  and  children  shall  be  confined  only 
in  penitentiaries  or  reformatory  institutions,  while  men  grown  shall 
be  pnnished  in  the  State  prisons,  and  that  in  snch  cases  it  is  not 
necessary  that  the  indictment  should  charge  the  age  or  sex  of  the^ 
defendant.  It  maj'  be  true  that  the  Legislature  may  authorize  the 
judge  to  mitigate  the  punishment  of  women  or  children.  But  under 
section  688  of  the  Code,  for  the  second  offense  the  defendant  must 
be  sentenced  to  at  least  the  longest  term  provided  as  a  punishment 
for  the  first  offense,  and  may  be  sentenced  for  twice  that  time.  It 
seems  to  me  clear  that  the  difference  in  the  punishments  necessarily 
constitutes  a  difference  in  the  offenses,  the  distinction  between  whicli 
depends  in  no  wise  on  nomenclature.  It  may  be,  if  the  constitu- 
tional provision  as  to  cruel  and  inhuman  punishments  did  not  prevent, 
tliat  we  might  go  back  to  the  old  common  law  and  make  every  felony 
punishable  by  death,  iu  the  discretion  of  the  court.  In  such  a  case, 
the  discretion  being  in  the  court  as  to  all  offenders,  the  fact  that  it 
might  impose  more  severe  punishment  on  one  than  on  the  other, 
would  he  no  violation  of  individual  rights.  But  if  the  law  provided 
that,  in  case  of  conviction  for  certain  offenses,  one  class  of  prisoners 
could  be  sentenced  to  only  a  year's  imprisonment  while  another  class 
must,  witliout  discretion  in  the  court,  be  put  to  death,  no  refinement 
of  reasoning  can  prevent  us  from  seeing  that  the  facts  which  con- 
stitute this  classification  must  be  integral  parts  of  the  offense  itself. 
The  authorities  cited  from  other  States  are  not  in  opposition  to 
this  view.  In  State  v.  Freetnan  (27  Vt.  523)  defendant  was  con- 
victed of  selling  liquor  under  a  statute  which  provided  that  the  pun- 
ishment should  be  increased  if  the  defendant  had  been  convicted  of 
former  offenses.  Proof  of  former  conviction  could,  bj'  the  statute, 
be  made  at  any  time  before  sentence.  The  validity  of  this  legisla- 
tion was  upheld  by  the  court  on  the  ground  that  the  offense  was  not 
a  crime,  but  a  mere  violation  of  police  regulation  which  the  statute 
could  have  authorized  the  justice  to  determine  summarily,  without 
the  intervention  of  a  jury  at  all.  The  same  principle  was  held  in 
State  V.  Haynes  (35  Vt.  570).  But  in  State  v.  Spaulding  (61  id. 
505),  the  statute  having  been  changed,  it  was  held  to  be  necessary 
to  prove  conviction  of  the  former  offense  before  the  jury.  In 
App.  Div.— Vol.  XXVI.        60 
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People  V.  Delany  (49  Cal.  394)  it  was  held  that  if  tlie  defendant 
pleadp  guilty  to  the  offense  as  charged  in  tlie  indictment,  where  the 
indictment  cliarges  the  offense  of  petit  larceny  committed  after  a 
previous  conviction  for  the  same  crime,  the  plea  confesses  the  offense 
charged,  which  includes  the  previous  conviction.  Whatever  decis- 
ions are  to  be  found  in  that  State  apparentl}*^  in  conflict  with  the  one 
cited  arise  out  of  the  peculiar  practice  at  one  time  authorized  by 
the  Penal  Code  of  that  State.  By  section  1025,  on  an  indictment 
for  a  second  offense,  the  defendant  was  allowed  to  plead  separately 
to  the  former  conviction  and  to  the  new  offense.  If  he  pleaded 
guilty  to  the  former  conviction,  but  not  guilty  of  the  recent  offense, 
then  only  the  latter  was  passed  on  by  the  jury.  But  if  he  pleaded 
not  guilty  to  both  charges  of  the  indictment,  then  both  issues  were 
determined  by  the  trial  jury.  (See  Ex  parte  Yomig  Ah  Gow^  73 
Cal.  488.)  These  cases  not  only  justify  proof  of  the  second  convic- 
tion on  the  trial,  but  would  indicate  that  in  a  case  of  serious  crimes 
the  charge  of  former  conviction  constitutes  an  ingredient  of  the  crime, 
and  must,  when  put  in  issue,  be  passed  on  by  the  jurj'.  All  that 
Thomas  v.  Commo  a  wealth  (22  Gratt.  912)  is  authority  for  is  that 
the  jury,  in  addition  to  the  verdict  of  guilty,  must  specially  lind 
that  the  defendant  had  been  formerly  convicted. 

The  English  practice,  under  the  first  statute  enacted  of  this  char- 
acter, was  to  charge  in  the  indictment  and  prove  on  the  trial  the 
prior  conviction.  {Rex  v.  JoneSy  6  Car.  &  P.  391.)  This  practice 
was  altered  by  statute  so  that  on  a  plea  of  not  guilty  the  jury  first 
inquires  into  the  subsequent  offense,  but  if  convicted  of  that  offense 
then  the  prior  conviction  is  submitted  to  and  determined  by  the 
jury.  The  fact  that,  despite  the  change  in  procedure,  the  prior 
conviction  is  still  to  be  found  by  the  jury,  would  seem  strong  evi- 
dence that  the  jurists  of  that  country  were  of  opinion  that  such 
prior  conviction  constituted  an  integral  part  of  the  offense. 

If  the  first  offense  is  an  ingredient  of  the  crime  charged,  it  must 
be  submitted  to  the  jury  when  the  defendant  pleads  not  guilty. 
We  think  it  would  be  well  if  our  criminal  procedure  were  changed 
so  as  to  accord  with  the  English  practice,  and  suffer  or  permit  the 
defendant  to  sever  his  plea,  allowing  him  to  confess  his  former  con- 
viction while  denying  the  recent  offense.  Such  change,  however^ 
must  proceed  from  the  Legislature.     As  long  as  the  law  stands  in 
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its  present  condition  no  right  of  the  defendant  is  violated  by  proving 
his  prior  conviction.  In  fact,  in  the  case  suggested  of  escape  front 
prison,  if  done  after  sentence,  we  do  not  see  how  it  would  be  possi- 
ble by  any  change  in  the  law  to  avoid  proving  the  defendant's 
conviction  of  the  crime  for  which  he  was  imprisoned. 
The  judgment  should  be  affirmed. 

All  concurred,  except  Goodrich,  P.  J.,  and  Woodward,  J., 
dissenting. 

WiLLARD  Bartlett,  J.  (concurring) : 

While  I  should  think  it  fairer  to  the  accused  person  not  to  permit 
proof  of  a  prior  conviction  of  a  prior  offense  until  there  had  been  a 
determination  in  respect  to  the  offense  presently  on  trial,  I  concur 
with  Mr.  Justice  Cullen  in  the  view  that  the  question  involved  in 
the  present  appeal  is  practically  settled  by  authority.  I  also  agree 
with  him  that  it  does  not  necessarily  follow  that  proof  that  the 
defendant  has  committed  a  prior  offense  will  bias  and  prejudice  the 
jury  in  determining  whether  he  has  committed  a  second.  But  the 
w^ord  7i€ce88arily  is  of  great  importance  in  this  proposition.  That 
such  proof  has  a  strong  tendency  to  prevent  an  impartial  determina- 
tion in  respect  to  the  second  accusation  I  have  no  doubt. 

Woodward,  J.  (dissenting) : 

The  appellant  was  indicted  for  the  crime  of  robbery  in  the  first 
degree,  charged  as  a  second  offense.  On  the  arraignment  he  pleaded 
not  guilty.  When  the  trial  of  the  indictment  was  moved,  and 
before  the  jury  was  impanelled,  the  defendant  admitted  his  former 
conviction  and  sought  to  have  evidence  of  such  conviction  excluded 
from  the  jury.  This  application  was  denied,  and  on  the  trial  the 
tii-st  conviction  was  proved  and  the  defendant  convicted  as  charged 
in  the  indictment ;  thereupon  he  was  sentenced  to  imprisonment  for 
the  term  of  twenty-one  years.  The  sole  question  raised  on  this 
appeal  is  the  admissibility  of  the  evidence  of  the  first  conviction 
after  the  concession  or  admission  made  by  the  defendant  before  the 
trial. 

It  was  decided  in  the  case  of  Wood  v.  The  People  (53  N.  Y.  511) 
that  it  was  necessary  to  ('harge  in  the  indictment  the  fact  of  a  pre- 
vious  conviction      "An    essential    ingredient  of    the    aggravated 
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offense,"  say  the  court,  "  charged  upon  the  accused,  was  that  the 
alleged  felony  was  committed  after  a  former  conviction  of  an  offense 
punishable  by  imprisonment  in  a  State  prison,  and  a  discharge, 
*  either  upon  being  pardoned,  or  upon  the  expiration  of  his  sentence,' 
upon  such  conviction."  This  case  came  up  under  the  provisions  of 
the  Revised  Statutes  (2  R.  S.  699,  §  8),  which  differ  from  the  section 
of  the  Penal  Code  now  under  consideration,  in  that  it  was  necessary 
to  incur  the  additional  penalty  that  tlie  prisoner  should  have  been 
discharged  "  either  upon  being  pardoned,  or  upon  the  expiration  of 
his  sentence,"  and  the  court,  without  going  into  the  constitutional 
aspects  of  the  case,  decided  that  it  was  not  sufficient  that  the  indict- 
ment should  charge  that  the  crime  was  a  second  offense,  but  that  it 
should  have  contained  the  allegation  of  his  discharge,  "either  upon 
being  pardoned,  or  upon  the  expiration  of  his  sentence."  The 
judgment  was  reversed  in  behalf  of  the  prisoner,  and  it  determines 
only  that,  in  the  opinion  of  the  court,  it  was  equally  as  necessary  to 
set  forth  the  fact  of  the  discharge  as  it  was  the  fact  of  a  second  offense. 
Or,  to  be  more  exact,  that  it  was  necessary,  in  order  to  bring  the 
defendant  fairly  witliin  the  provisions  of  the  statute,  that  a  discharge, 
as  well  as  the  previous  conviction,  sliould  be  alleged.  This  does 
not,  however,  meet  the  question  presented  in  this  case,  and  a  care- 
ful searcli  of  the  authorities  fails  to  disclose  any  adjudication.  We 
are  asked  to  decide,  not  whether  the  allegations  of  an  indictment  are 
sufficient,  but  whether  the  Legislature  is  empowered  to  enact  a  law 
which  deprives  a  defendant  of  the  presumption  of  innocence  guar- 
anteed to  him  by  section  389  of  the  Code  of  Criminal  Procedure? 
The  law  under  which  this  question  arises  is  section  688  of  the  Penal 
Code,  which  provides  as  follows : 

"A  person  who,  after  having  been  convicted  within  this  State  of 
a  felony,  or  an  attempt  to  commit  a  felony,  or  of  petty  larceny,  or, 
under  the  laws  of  any  State,  government  or  country,  of  a  crime 
which,  if  committed  within  this  State,  would  be  a  felony,  commits 
any  crime  within  this  State,  ispimishaile  npon  conviction  of  such 
second  offense  as  follows : 

"1.  If  the  subsequent  crime  is  such  that,  upon  a  first  conviction,  the 
offender  might  be  punished,  in  the  discretion  of  the  court,  by  impris- 
onment for  Hfe,  he  must  be  sentenced  to  imprisonment  in  a  State 
prison  for  life ; 
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*'  2.  If  the  subsequent  crime  is  such  that,  upon  a  first  conviction,  the 
offender  would  be  punishable  by  imprisonment  for  any  term  less 
than  his  natural  life,  then  snch  person  must  be  sentenced  to  imprison- 
ment for  a  term  not  less  than  the  longest  term,  nor  more  than  twice 
the  longest  term  prescribed  upon  a  first  conviction." 

The  essential  error,  as  it  seems  to  me,  is  in  assuming  that  there  is 
such  a  crime  as  robbery  as  a  second  offense.  The  chapter  of  the 
Penal  Code  devoted  to  robbery  makes  no  mention  of  such  an  offense ; 
it  describes  in  detail  what  constitutes  the  crime  in  its  various  degrees, 
and  names  the  punishments  which  shall  be  inflicted.  Section  688 
describes  no  such  offense  as  robbery  as  a  second  offense,  but  it 
declares  that  a  person  who  has  been  convicted  of  a  felony  or  other 
crime  "  is  punishable  upon  conviction  "  of  a  second  offense  by  a  more 
severe  penalty  than  would  be  necessary  for  a  first  offense.  The  lan- 
guage is  that  "  a  person  who,  after  liaving  been  convicted  within 
this  State  of  a  felony,  *  *  *  commits  any  crime  within  this 
State,  is  punishable  upon  conviction  of  such  second  offense.'^^  He  is 
not  to  be  convicted  of  the  crime  of  robbery  as  a  second  offense,  but 
of  "  such  second  offense,"  which  is  the  crime  for  which  he  is  appre- 
hended and  tried.  That  is,  once  having  been  convicted  of  a  crime, 
if  a  person  again  "  commits  any  crime  within  this  State  "  he  is,  upon 
conviction  of  this  last  offense,  to  be  punished  more  severely  than  in 
the  case  of  a  first  offense.  He  is  to  receive  no  punishment  for  the 
first  offense  ;  that  would  be  to  place  him  twice  in  jeopardy  for  the 
same  offense.  But  it  being  apparent  to  tlie  law  that  his  first  pun- 
ishment has  failed  to  work  that  reformation  which  it  is  the  policy 
of  the  law  to  promote,  the  discretionary  power  of  the  court  is  modi- 
fied by  the  rule  laid  down  in  section  688  of  the  the  Penal  Code  in 
respect  to  those  who  have  been  convicted  of  "  such  second  offense." 
This  is  the  proceeding  prescribed  by  the  Code  in  respect  to  habitual 
criminals.  Section  690  provides  that  "  where  a  person  is  hereafter 
convicted  of  a  felony,  who  has  been,  before  that  conviction,  con- 
victed in  this  State  of  any  other  crime,  or  where  a  person  is  hereafter 
convicted  of  a  misdemeanor  who  has  been  already  five  times  con- 
victed in  this  State  of  a  misdemeanor,  he  may  be  adjudged  by  the 
court,  in  addition  to  any  other  punishment  inflicted  upon  him,  to  be 
an  habitual  criminal."  {People  v.  McCarthy^  45  How.  Pr.  97.)  The 
duty  of  determining  this  question,  which  is  not  more  serious  than 
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tiiat  involved  in  the  case  of  determining  the  fact  of  a  prior  convic- 
tion, which  involves  an  increase  of  penalty,  is  left  to  the  court  by 
the  provisions  of  section  690  of  the  Code,  and  it  is  difficult  to  show 
any  good  reason  why  the  same  method  should  not  be  pursued  in  the 
matter  of  a  previous  conviction,  unless  the  defendant,  after  "  con- 
viction of  such  second  offense,"  should  elect  to  raise  the  question  of 
identity,  or  some  other  material  issue. 

Assuming,  however,  that  it  was  the  intention  of  the  Legislature 
that  there  should  be  a  trial  of  the  fact  before  the  jury,  have  the 
People  intrusted  it  with  this  power  ?  Section  389  of  the  Code  of 
Criminal  Procedure  provides  that  "  a  defendant  in  a  criminal  action 
is  presumed  to  be  innocent  until  the  contrary  is  proved,  and  in 
case  of  a  reasonable  doubt  whether  his  guilt  is  satisfactorily  shown, 
he  is  entitled  to  an  acquittal."  This  presumption  of  innocence 
extends,  not  alone  to  the  crime  with  which  he  is  charged,  but  to  all 
other  crimes ;  he  is  presumed  to  be  free  from  all  criminal  taint,  and 
the  defendant  not  raising  the  issue  by  the  introduction  of  affirmative 
evidence  in  his  own  behalf,  the  court  has  no  right  to  allow  any  fact 
to  go  to  the  jury  which  disturbs  this  presumption,  which  is  not  ger- 
mane to  the  crime  with  which  he  is  charged. 

The  1st  section  of  the  1st  article  of  the  Constitution  of  this  State 
provides  that  "  no  member  of  this  State  shall  be  disfranchised  or 
deprived  qf  any  of  the  rights  or  privileges  secured  to  any  citizen 
thereof,  unless  by  the  law  of  the  land  or  the  judgment  of  his  peers  ; " 
and  it  was  held  in  the  case  of  Taylor  v.  Porter  (4  Hill,  140)  that 
*'  the  meaning  of  the  section  then  seems  to  be  that  no  member  of 
the  State  fehall  be  disfranchised,  or  deprived  of  any  of  his  rights  or 
privileges,  unless  the  matter  shall  be  adjudged  against  him  upon 
trial  had  according  to  the  course  of  the  common  law.  It  must  be 
ascertained  judicially  that  he  has  forfeited  hie  privileges,  or  that 
some  one  else  has  a  superior  title  to  the  property  he  possesses,  before 
either  of  them  can  be  taken  from  him.  It  cannot  be  done  by  mere 
legislation." 

In  a  like  vein  is  the  language  of  Kent  in  his  Commentaries  (Vol.  2, 
p.  13),  where  he  says  that  "it  may  be  received  as  a  proposition, 
universally  understood  and  acknowledged  throughout  this  country, 
that  no  person  can  be  taken  or  imprisoned,  or  disseised  of  his 
freehold  or  estate,  or  exiled  or  condemned,  or  deprived  of  hfe, 
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liberty  or  property,  unless  by  tlie  law  of  the  land  or  the  judgment 
of  his  peers.  The  words,  hy  the  law  of  the  landy  as  used  originally 
in  Magna  Charta  in  reference  to  this  subject,  are  underetood  to 
mean  due  process  of  law,  that  is,  by  indictment  or  presentment  of 
good  and  lawful  men ;  and  this,  says  Lord  Coke,  is  the  true  sense 
and  exposition  of  those  words." 

One  of  the  rights  and  privileges  secured  to  "  any  citizen  "  of  this 
State  is  that  presumption  of  innocence  guaranteed  by  section  389  of 
the  Code  of  Criminal  Procedure,  and  which  goes  to  the  extent  of  a 
presumption  of  innocence  of  all  crime ;  and  this  presumption  cannot 
be  said  to  exist,  nor  can  the  defendant  be  assured  of  a  fair  and 
impartial  trial,  if  lie  is  compelled  to  confront  his  accusers  upon  a 
second  charge  with  the  fact  of  his  previous  ofEense  in  evidence 
before  the  jury,  and  we  are  of  the  opinion  that  the  Legislature  has 
no  power  to  pass  an  act  destroying  this  presumption ;  that  the  fact 
of  a  previous  conviction  can  have  no  place  in  the  records  or  pro- 
ceedings of  the  court  until  after  it  has  been  determined  tliat  there 
has  in  fact  been  a  crime  committed  by  the  person  charged  with  such 
crime.  It  then  becomes  a  legitimate  inquiry  in  determining  the 
duty  of  the  court  in  pronouncing  sentence,  and,  in  the  absence  of  a 
controversy  as  to  the  identity  of  the  defendant,  there  would  seem  to 
be  no  objection  to  the  court  taking  judicial  notice  of  the  records  of 
previous  conviction,  the  same  as  in  the  case  of  an  habitual  criminal. 
However  this  may  be,  there  can  be  no  reasonable  doubt  of  the  fact 
that  the  defendant  is  entitled  to  all  of  the  presumptions  upon  a  trial 
for  a  second  offense  that  belong  to  any  citizen  upon  trial  for  a  tirst 
offense,  and  as  the  statute  provides  that  section  688  shall  become 
operative  only  "upon  conviction  of  such  second  offerise^^  there  can 
be  no  justification  for  establishing  the  fact  of  a  previous  conviction 
before  the  jury  until  after  it  has  been  determined  that  the  second 
offense  has  in  fact  been  committed  by  the  person  on  trial.  The 
Legislature  would  have  no  power  to  pass  an  act  which  would  be 
valid  which  provided  for  such  a  proceeding. 

This  conclusion  is  not  disturbed  by  the  reasoning  of  the  court  in 
the  case  of  Johnson  v.  People  (55  N.  Y.  512),  because  the  constitu- 
tional question  was  not  under  consideration,  and  the  court  distinctly 
say  that  "  the  former  conviction  and  discharge  must  be  alleged  in 
the  indictment,  and,  xipon  issue  joined^  must  be  proved  on  the  trial 
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and  passed  upon  by  the  jury."  There  was  no  issue  joined  in  the 
case  at  bar ;  the  defendant  admitted  the  fact  of  his  previous  convic- 
tion, and  the  admission  of  evidence  bringing  before  the  jury  tlie 
fact  of  a  previous  conviction  was  clearly  opposed  to  the  rule  which 
forbids  the  introduction  of  evidence  as  to  character  except  when  tlie 
way  is  opened  by  affirmative  testimony  in  behalf  of  the  defendant. 
"  The  objection,"  continues  the  court  in  the  same  case,  "  that  the 
evidence  may  affect  the  prisoner's  character,  has  no  force  when  such 
evidence  relates  to  the  issue  to  be  tried.  Such  evidence  may  be 
prejudicial  to  a  prisoner  as  to  the  second  offense,  and  a  case  might 
occur  of  a  conviction  upon  too  slight  evidence  through  the  influence 
which  a  previous  conviction  of  a  similar  offense  might  exert  upon 
the  minds  of  the  jury;  but  there  is  no  legal  presumption  that  such 
a  result  will  ever  be  produced."  It  is  true,  as  the  learned  court  has 
aptly  said,  that  "the  objection  that  the  evidence  may  affect  the 
prisoner's  character  has  no  force  when  such  evidence  relates  to  the 
issue  to  be  tried."  But  when  there  is  no  issue  before  the  junj 
to  he  tried^  except  the  qicestion  of  the  svhsequent  orime^  it  is  matii- 
f estly  improper  to  introduce  evidence  as  to  a  specific  fact  in  the  his- 
tory of  the  prisoner  which  can  have  no  other  effect  than  to  destroy 
the  presumption  of  innocence  to  which  he  is  entitled,  and  which 
establishes  a  character  and  a  disposition  to  crime.  While  it  may  be 
the  case  that  there  is  no  "  legal  presumption  "  that  the  evidence  of 
a  previous  conviction  might  result  in  the  conviction  of  a  prisoner  on 
too  slight  evidence,  the  courts  have  repeatedly  reversed  the  trial 
courts  for  charges  to  juries  which  sought  to  discredit  the  evidence 
of  previous  good  character,  the  reasoning  tending  strongly  to  the 
assertion  of  a  contrary  doctrine.  In  the  case  of  The  People  v. 
Lamh  (2  Keyes,  360)  the  trial  court  had  charged  the  jury  that 
"  *  Good  character,  as  all  judges  have  charged  juries,  is  a  shield  and 
protection  where  it  is  offered  in  doubtful  cases,  because  it  repels 
the  presumption  of  guilt,  but  in  a  clear  case  it  affords  no  protection. 
Yet,  it  is  for  you  to  say  how  far  and  what  degree  of  weight  you  will 
give  to  that  testhnony.  *  *  *  If  you  think  it  entitled  to  any 
weight,  you  can  regard  it ;  if  you  do  not,  you  can  reject  it.' " 
Judge  Smith,  delivering  the  opinion  of  the  court,  at  page  378,  says  : 
"In  so  far  as  the  charge  left  it  to  the  discretion  oi  the  jury  to  utterly 
disregard  the  uncontradicted  evidence  of  the  defendant's  good  char- 
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acter  (and  it  seeins  to  have  done  so  unqualifiedly)  it  was  erroneouB 
and  prejudicial  to  the  defendant.  The  true  rule  is  that  such  evidence 
must,  in  any  event,  be  considered  by  the  jury,  together  with  the 
other  facts  and  circumstances  of  the  case ;  it  is  not  merely  of  value 
in  doubtful  cases,  hut  will,  of  itself j  smnetimes  create  a  dotibt  lohere 
none  could  exist  ^oithout  it  j  and  if  good  character  he  proved  to  the 
satisfaction  of  the  jury,  it  should  turn  the  scale  in  favor  of  the 
defendant,  even  in  cases  where,  without  it,  the  whoU  evidence  wotdd 
slightly  preponderate  against  him.  {Stephens  v.  The  People,  4 
P.  C.  R.  396;  Cancemi  v.  The  People,  16  N.  Y.  501 ;  2  Russ.  on 
Crimes,  785,  786.)" 

In  the  case  of  People  v.  Clements  (42  Hun,  353)  the  court  say 
that  "*  It  was  error  to  charge  the  jury  that,  in  any  case,  evidence 
of  good  character  would  be  of  no  avail.  There  is  no  case  in  which 
the  jury  may  not,  in  the  exercise  of  sound  judgment,  give  a  prisoner 
the  benefit  of  a  previous  good  cliaracter.  No  matter  how  conclu- 
sive the  other  testimony  may  appear  to  be,  the  character  of  the 
accused  may  be  such  as  to  create  a  doubt  in  the  minds  of  the  jury, 
and  lead  them  to  believe,  in  view  of  the  improbabilities,  that  a  per- 
son of  such  character  would  be  guilty  of  tlie  offense  charged  ;  that 
tlie  other  evidence  in  the  case  is  false,  or  the  witnesses  mistaken.'" 
The  language  used  above  is  from  tiie  opinion  of  the  court  in  the  case 
of  Remsen  v.  The  People  (43  N.  Y.  6),  and  is  quoted  with  approval 
in  the  case  cited. 

The  same  case  is  again  relied  upon  in  support  of  the  conclusion 
of  the  court  in  the  case  of  People  v.  Wileman  (44  Ilun,  187)  where 
the  decision  of  the  trial  court  was  reversed  because  of  the  charge  to 
the  jury,  which  declared  that  " '  when  the  evidence  in  the  case 
satisfies  the  jury  that  the  crime  has  been  committed,  and  that  the 
accused  has  committed  the  crime,  then  the  evidence  of  good  char- 
acter is  of  no  avail.' " 

In  the  case  of  Stover  v.  The  People  (56  N.  Y.  315)  the  case  was 
again  cited  with  approval,  the  court  saying :  "  Good  character  of 
the  accused  is  to  be  considered  by  the  jury  upon  the  question  of 
the  credibility  of  direct  evidence  of  his  guilt,  the  same  as  upon 
proof  of  circumstances  tending  to  show  it,  or  the  inferences  to  be 
drawn  from  such  circumstances." 

If  good  character  is  so  important,  if  it  may  raise  doubts  in  the 
App.  Div.— Vol.  XXVI.        61 
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minds  of  the  jury  whicli  could  not  "  exist  without  it,"  and  if  "  it 
should  turn  the  scale  in  favor  of  the  defendant,  even  in  cases  where, 
without  it,  the  whole  evidence  would  slightly  preponderate  against 
him,"  then  the  converse  must  be  true,  that  evidence  of  bad  character, 
of  tlie  actual  commission  of  a  similar  offense,  would  tend  to  turn  the 
scale  against  the  prisoner  when  the  evidence  as  a  whole  would 
slightly  preponderate  in  his  favor.  If  evidence  of  good  chai'acter 
may  serve  to  create  a  doubt  in  the  minds  of  the  jury  where  such 
doubt  would  be  impossible  without  it,  then  it  is  fair  to  say  that  evi- 
dence of  bad  character,  and  especially  in  the  same  line  as  the  case 
on  trial,  would  be  likely  to  remove  the  doubt  where  otherwise  it 
might  exist.  But  this  is  not  a  matter  of  argument ;  it  is  a  fact 
within  the  knowledge  of  every  intelligent  man ;  the  presumption  of 
guilt  is  bound  to  assert  itself  in  the  mind  of  every  man  if  he  knows 
that  the  prisoner  has  been  previously  convicted  of  the  same  or  a 
similar  offense.  It  is  the  very  groundwork  of  the  suspicion,  the 
investigation,  arrest,  trial  and  conviction  in  a  very  large  percentage 
of  the  criminal  cases. 

In  the  case  of  The  People  v.  Raymond  (96  N.  Y.  39),  Judge 
Finch,  in  delivering  the  opinion  of  the  court,  says  that  the  "  first 
offense  was  not  an  element  of  or  included  in  the  second,  and  so 
subjected  to  added  punishment,  but  is  simply  a  fact  in  the  past  his- 
tory of  the  criminal,  which  the  law  takes  into  consideration  when 
prescribing  punishment  for  the  second  offense.  That  only  is  pun- 
ished." If  this  is  the  true  construction  of  the  statute,  and  it  is  the 
only  one  which  does  not  come  into  conflict  with  that  provision  of 
the  Constitution  which  forbids  that  a  person  shall  be  put  twice  in 
jeopardy  for  the  same  offense,  then  it  can  have  no  proper  place  in 
an  indictment  nor  in  the  evidence  which  is  to  go  before  the  jury, 
unless  the  prisoner  chooses  to  open  the  way  to  its  admission  by  offer- 
ing evidence  of  previous  good  character.  The  previous  conviction 
is  merely  a  fact  in  the  history  of  the  prisoner ;  it  is  not  a  crime,  nor 
does  it  constitute  any  part  of  the  crime  with  which  he  stands  charged ; 
it  is  merely  the  record  of  the  judgment  in  a  trial,  with  the  merits 
of  which  the  jury  in  the  case  at  bar  cannot  deal,  and  as  such  it  has 
DO  more  place  in  the  records  of  the  trial  of  a  subsequent  crime  than 
any  other  fact  in  the  history  of  the  prisoner  which  is  not  connected 
with  the  offense  for  which  he  is  on  trial. 
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In  New  Jersey,  wliere  the  Crimes  Act  provides  that  "  All  murder 
that  shall  be  perpetrated  by  means  of  poison,  or  by  lying  in  wait, 
or  b}'  any  other  kind  of  willful,  deliberate  and  premeditated  killing, 
or  which  shall  be  committed  in  perpetrating,  or  attempting  to  per- 
petrate, any  arson,  rape,  etc.,  shall  be  deemed  murder  in  the  first 
degree,'  and  that  all  other  kinds  of  murder  shall  be  murder  in  the 
second  degree,"  it  was  urged  that  a  special  count  was  indispensable. 
The  court,  in  the  case  of  Titus  v.  State  (5  Cent.  Kep.  816),  say  : 
"  The  argument  urged  in  support  of  the  position,  that  a  special  count 
was  indispensable  whenever  the  State  relied  on  any  of  the  statutory 
particulars  connected  with  the  killing,  to  intensify  such  killing  into 
murder,  was  that,  as  the  act  created  and  defined  the  defense,  every 
constituent  of  the  crime,  embraced  in  such  definition,  must  be  stated 
in  the  indictment.  But  this  proposition  cannot  be  sustained,  for  it 
has  been  conclusively  settled  by  the  Court  of  Errors  in  this  State, 
in  the  ease  of  Graves  v.  State  (16  Vroom,  204, 358),  that  the  section 
relied  on  did  not  create  any  new  crime,  but  *  merely  made  a  distinc- 
tion, with  a  view  to  a  difference  in  the  punishment,  between  the 
most  heinous  and  the  less  aggravated  grades  of  the  crime  of 
murder.'  " 

This  is  analogous  to  our  statute  in  reference  to  second  offenses ;  it 
creates  no  new  offense,  but  merely  makes  a  "  distinction,  with  a  view 
to  a  difference  in  punishment,"  between  those  who  have  been  con- 
victed a  second  time  and  those  who  have  only  been  convicted  of  a 
first  offense,  and  it  is  not  only  unnecessary  to  make  a  special  count 
in  the  indictment  alleging  such  second  offense,  but  it  is  entirely  out 
of  place  in  the  proceeding.  While  dealing  with  New  Jersey,  it  is 
proper  to  note  that,  in  the  case  of  ClavTc  v.  State  (4  Cent.  Rep.  806), 
the  Court  of  Errors,  delivering  its  opinion  through  Judge  Eeed, 
say  :  "  The  rule  of  evidence  upon  wliich  this  assignment  is  founded 
is  entirely  settled.  As  a  general  rule,  the  State,  for  the  purpose  of 
showing  that  the  defendant  would  be  likely  to  commit  the  crime 
charged,  cannot  prove  that  he  committed  other  crimes,  although  of 
a  like  nature."  This  is  unquestionably  the  rule  in  this  State  so  far 
as  it  relates  to  crimes  of  which  the  defendant  has  not  been  con- 
victed, and  this  brings  us  back  to  the  question.  Has  the  Legislature 
the  power,  under  the  Constitution,  to  enact  a  statute  which  denies 
to  one  citizen  the  rights  and  privileges  secured  to  another  ?    Has  it 
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the  power  to  enact  a  valid  law  which  shall  protect  the  unconvicted 
criminal  in  the  presumption  of  innocence,  while  denying  that  pro- 
tection to  the  man  who,  having  been  convicted,  has  paid  the  penalty 
of  his  crime  ?  It  is  difficult  to  understand  how  there  can  be  any 
two  opinions  upen  this  question.  Either  section  1  of  article  1  of 
the  Constitution  is  a  barren  ideality,  or  it  inhibits  just  this  kind  of 
discrimination  in  the  trials  of  pei-sons  charged  with  crime  ;  and  the 
mere  fact  that  the  contrary  practice  has  prevailed  for  a  long  series 
of  years,  without  the  question  being  raised,  cannot  in  any  niauiier 
change  the  Constitution.  It  is  not  necessary,  however,  for  this 
court  to  bring  into  question  the  action  of  the  Legislature  ;  the  law, 
as  it  stands,  is  capable  of  a  construction  entirely  consistent  with  the 
Constitution  ;  the  error  and  the  wrong  come  from  a  misapplication 
of  the  law  and  not  from  the  law  itself.  Archibold's  Criminal  Plead- 
ing (*696),  after  setting  forth  the  statute  law  of  England  in  ref- 
erence to  subsequent  offenses,  says  : 

"  Considerable  difficulty  formerly  existed  as  to  the  course  to  be 
pursued  under  this  statute.  A  prejudice  vjds  created  in  the  minds 
of  the  jurors  hy  a  knowledge  of  the  previous  conviction^  and  yet  in 
strictness  that  circumstance  could  not  be  withheld  from  their 
knowledge.  To  remedy  this,  the  stat.  6  and  7  William  4,  c.  Ill, 
was  passed,  and  now  the  prisoner  must  be  arraigned,  and  the  jury 
must  be  charged  and  the  evidence  proceed,  as  if  the  indictment  did 
not  contain  the  averment  of  a  previous  conviction,  and  this  allega- 
tion must  not  be  opened  to  the  jury,  or  tiieir  verdict  taken  upon  it, 
until  after  they  have  found  the  prisoner  guilty  of  the  subsequent 
felony,  and  then  the  prosecutor  must  prove  the  previous  conviction 
and  identity  of  the  defendant,  and  upon  this,  likewise,  the  jury  must 
deliver  their  verdict.  If,  however,  the  defendant  call  witnesses  to 
character  (or  if,  by  the  cross-examination  of  the  witnesses  for  the 
prosecution,  evidence  to  character  be  elicited  \^Reg,  v.  Gadhury^ 
8  C.  &  P.  67(5]),  the  previous  conviction  may  be  proved  in  reply, 
and  the  compound  question  will,  in  that  case,  be  left  to  the  jury  in 
the  first  instance." 

The  Penal  Code  has  been  adopted  in  comparatively  recent  years, 
and,  it  may  be  assumed,  with  a  knowledge  of  the  practice  in  England  : 
and  if  we  read  section  688  with  this  practice  in  view,  we  shall  see 
that  there  is  nothing  in  our  statute  inconsistent  with  the  statute  law 
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in  England,  and  that  there  is  no  good  reason  why  we  should 
not  adopt  that  practice,  especially  as  such  a  rule  is  necessary  in 
order  that  the  individual  may  be  made  secure  in  his  constitutional 
rights.  If  we  change  the  word  "  second  "  to  "  subsequent,"  which 
is  the  true  meaning  of  the  statute,  we  will  get  a  clearer  idea  of  the 
intention  of  the  Legislature,  and  it  will  be  easier  to  harmonize  the 
law  with  the  requirements  of  the  Constitution  and  the  dictates  of 
justice.  It  will  then,  in  so  far  as  it  is  necessary  to  this  discussion, 
read  :  "  A  person  who,  after  having  been  convicted  in  this  State  of 
a  felony,  *  *  *  commits  any  crime  *  *  *  is  punishable 
upon  conviction  of  such  subsequent  offense  as  follows."  He  is  not 
to  be  convicted  of  a  second  offense  as  a  distinct  crime,  but  upon  a 
conviction  of  a  subsequent  offense  he  is  to  be  punished  with  greater 
severity  than  for  a  first  offense.  There  is,  in  law,  no  second  offense 
until  the  prisoner  has  been  convicted ;  up  to  that  time  he  is  pre- 
sumed innocent  of  the  sul)sequent  offense,  and  it  follows,  therefore, 
that  there  can  be  no  question  of  a  second  offense  which  the  jury 
may  pass  upon  until  it  appears,  as  a  matter  of  law,  that  the  offense 
for  which  he  is  on  trial  has  been  committed  ])y  the  prisoner.  Once 
convicted  of  the  subsequent  offense,  the  question  of  a  j)reviou8  con- 
viction comes  up  for  consideration,  and  this  may  be  established  by 
the  admission  of  the  prisoner  or  by  the  records,  coupled  with  evi- 
dence of  the  identity  of  the  prisoner.  If  the  court  has  not  the 
authority  to  prescribe  this  rule,  then  the  attention  of  the  Legislature 
should  be  called  to  the  fact,  but  tliere  can  be  no  excuse  for  a  con- 
struction of  a  penal  statute  which  deprives  the  prisoner  of  his 
constitutional  rights,  even  though  the  court  should  be  permitted 
to  use  its  discretion  in  administering  punishment.  It  is  important 
to  note  in  this  connection  that  the  section  of  tlie  Penal  Code 
now  under  consideration  does  not  necessarily  extend  the  term 
of  punishment  for  the  crime ;  it  simply  takes  it  out  of  the  dis- 
cretion of  the  court  to  make  it  less  than  the  full  punishment 
denounced  against  the  crime,  though  it  allows  the  court,  in  its 
discretion,  to  make  the  term  twice  that  which  is  prescribed  for 
a  first  offense.  If,  therefore,  this  court  should  decide  that  it 
was  not  proper  to  allow  the  evidence  of  a  prior  conviction  to  go  to 
the  jury  under  any  circumstances,  it  would  still  be  in  the  power  of 
the  trial  court,  in  the  exercise  of  a  sound  discretion,  to  sentence  the 
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prisoner  to  a  maximum  term  for  first  offenses,  which  would,  in  all 
probability,  meet  all  the  requirements  of  justice  and  sound  public 
policy  in  a  majority  of  cases.  In  other  words,  section  68S  does  not 
compel  the  trial  court  to  do  more  than  it  may  now  do  in  sentencing 
a  prisoner  who  has  been  convicted,  and  no  material  injury  is  Ukely 
to  result  to  society  if  tlie  discretion  vested  in  the  court,  to  double  the 
terms  of  those  who  are  convicted  of  a  second  offense,  is  made  tem- 
porarily inoperative  by  the  fact  that  there  is  no  way  provided  to 
establish  that  the  prisoner  has  been  guilty  of  a  previous  crime,  of 
which  he  has  been  convicted. 

But  there  is  a  legislative  provision  which  fully  meets  the  require- 
ments of  this  case.  Section  483  of  the  Code  of  Criminal  Proced- 
ure reads  as  follows :  "  After  a  plea  or  verdict  of  guilty,  in  a  case 
where  a  discretion  is  conferred  upon  the  court  as  to  the  extent  of 
the  punishment,  the  court,  upon  the  suggestion  of  either  party,  that 
there  are  circumstances  which  may  be  properly  taken  into  view, 
either  in  aggravation  or  mitigation  of  the  punishment,  may,  in  its 
discretion,  hear  the  same  summarily  at  a  specified  time,  and  upon 
such  notice  to  the  adverse  party  as  it  may  direct." 

The  court  has  a  discretion  in  naming  the  punishment  for  a  second 
offense,  the  latitude  given  being  between  the  maximum  sentence  for 
the  first  offense  and  twice  that  term  for  the  second,  where  the  pun- 
ishment is  less  than  for  life,  and  it  requires  no  great  stretch  of  the 
use  of  language  to  say  that  it  has  a  discretion  in  all  of  the  matters 
mentioned  in  section  688,  as  that  section  becomes  operative  only 
upon  conviction  of  the  second  offense^  and  if  this  reasoning  is  cor- 
rect, the  only  way  consistent  with  the  Constitution  which  has  been 
provided  by  the  Legislature  of  the  State  for  determining  whether 
it  is  in  fact  a  second  offense,  is  by  such  a  process  as  is  authorized  in 
the  section  quoted  above. 

"  Statutes  enlarging  or  conferring  personal  rights,"  says  Secretary 
Fish,  in  his  instructions  to  Mr.  Davis  (Whart.  Inter.  Law.  Dig. 
§  174),  ''are  to  be  construed  liberally,  in  contradistinction  to  tho.*e 
which  abridge  or  take  away  such  rights,"  and  this  rule  is  none  the 
less  applicable  to  constitutional  provisions  intended  to  preserve  those 
rights.  If  we  apply  this  rule  to  section  1,  article  I,  as  related  to 
this  question,  there  can  be  no  doubt  that  the  trial  court  was  in  error 
in  admitting  to  the  jury  the  evidence  of  a  previous  conviction ;  it 
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destroyed  that  presumption  of  innocence  to  which  the  defendant 
was  entitled  in  common  with  every  other  person  charged  with  a 
crime,  and  it  had  a  tendency  to  prejudice  tlie  jury  against  him, 
and  to  overcome  that  reasonable  doubt  which  the  evidence  in  the 
case,  upon  its  merits,  may  have  established.  There  can  be  no  doubt 
that  it  would  require  less  of  evidence  to  destroy  a  reasonable  doubt 
in  the  minds  of  a  jury  if  they  knew  to  a  certainty  that  he  had 
already  been  convicted  of  a  previous  crime,  than  would  be  the  case 
where  the  prisoner  was  allowed  the  full  benefit  of  the  presumption 
of  innocence  to  which  he  is  entitled. 

The  judgment  of  the  court  below  should  be  reversed,  and  the 
defendant  should  be  given  a  new  trial. 

GrooDKicH,  P.  J.,'concurred. 

Judgment  of  conviction  affirmed. 


Bridget  Burke,  as  Administratrix,  etc.,  of  John  Burke,  Deceased, 
Respondent,  v,  John  B.  Ireland,  Appellant,  Impleaded  with 
Others. 

Mary  Savage,  as  Administratrix,  etc.,  of  Michael  Savage, 
Deceased,  Respondent,  v,  John  B.  Ireland,  Appellant, 
Impleaded  with  Others. 

Negligence  —  an  awner,  emj)loying  an  independent  contractor^  is  not  liable  for  the 
negligence  of  such  contractor  or  of  fellotC'Serviuits —  liability  of  an  owner,  tchofur- 
nishes  an  insufficient  foit nidation  ;  who  has  empl&ged  a  competent  architect  ;  where 
an  architect  alters  the  thickness  of  a  foundation  —  effect  oftJieNew  York  Building 
Law. 

An  owner  of  real  property  who  employs  an  independent  contractor  to  erect  a 
building  thereon  is  not  liable  to  employees  of  such  contmctor  for  the  negli- 
gence of  their  master  or  of  their  fellow-servants,  unless  the  owner  either 
directed  the  negligent  act  to  be  done  or  took  an  affirmative  part  in  its 
commission. 

The  fact  that  a  contract  made  by  the  owner  with  the  principal  contractor  pro- 
vides that  the  owner  shall  have  the  right  to  inspect  the  materials  and  work- 
manship, modify  the  plans  and  vary  the  work,  and  that  the  work  shall  be  done 
under  the  direction  of  the  owner's  architect,  does  not  alter  the  owners  position 
as  regards  his  liability. 
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Where  tlie  contract  of  the  principal  contractor  docs  not  include  excavation,  and 
he  hus  no  duty  in  this  respect  except  to  lay  no  concrete  in  the  foundation 
trenches  until  they  have  been  examined  by  the  architect,  the  dut\'  of  providing 
a  proptT  foundation  for  the  concrete,  and  of  determining  the  sufficiency  of 
such  foundation,  rests  on  the  owner  or  his  agent;  if  there  be  negligence  in  this 
particular  on  the  part  of  the  agent  or  the  owner,  the  fact  that  the  principal 
contractor  was  also  negligent  does  not  relieve  the  owner  from  liability. 

Thus,  where  the  foreman  of  the  principal  contractor  laid  out  a  trench  and,  in 
violation  of  the  contract,  laid  concrete  in  it  in  the  absence  of  the  architect, 
under  whose  supervision  the  contract  provided  that  the  work  was  to  be  done, 
and  the  architect  accepted  and  passed  the  concrete  work  without  having 
examined  the  bed  on  which  it  was  laid,  the  liability  of  the  owner  for  an  acci- 
dent resulting  from  the  improper  character  of  the  soil  upon  which  the  concrete 
was  placed,  is  to  be  determined  by  the  jury. 

Where  a  contract  for  the  erection  of  a  building  provides  that  it  shall  be  per- 
formed in  accordance  with  the  plans  and  specifications,  and  executed  under  the 
direction  and  to  the  satisfaction  of  the  owner's  architect,  the  architect  has  no 
power  to  authorize  the  contractor  to  reduce  the  thickness  of  a  concrete  founda- 
tion from  the  dimensions  fixed  by  the  plans  and  specifications,  and  the  owner 
is  not  liable  for  the  architect's  negligence  resulting  from  the  fact  that  the  con- 
crete, as  diminished  in  thickness,  is  insufficient  to  stand  the  strain  put  upon  it; 
the  act  of  the  architect  in  authorizing  the  reduction  in  thickness  is  not  within 
the  scope  of  his  employment. 

An  owner  of  land  who  has  employed  a  competent  architect  to  design  a  building 
to  be  erected  thereon,  and  has  fairly  committed  the  subject-matter  to  him,  is 
not  liable  to  the  employees  of  the  contractors  who  have  agreed  with  the  owner 
to  construct  the  building  according  to  the  design,  for  faults  or  defects  in  it  of 
which  the  owner  neither  knew  nor  should  have  known,  i)rovided  the  deficien- 
cies or  defects  in  the  design  did  not  proceed  from  his  interference  or  direction. 

Where  the  building  as  erected  is  inherently  defective  and  dangerous,  the  owner 
U})nnuf  fttrft'  responsible  for  its  condition,  and  if  he  desires  to  escape  liability 
upon  the  ground  that  he  employed  a  competent  architect,  and  acted  upon  his 
advice,  it  is  incumbent  upon  him  to  prove  such  fact^  affirmatively. 

SemUe,  that  the  Building  Law,  relative  to  the  city  of  New  York  (Laws  of  1893, 
chap.  275),  prescribing  the  manner  in  which  structures  are  to  be  built,  does  not 
make  the  owner  an  absolute  guarantor  that  the  building  will  comply  with  the 
statute. 

Appeal  by  the  defendant,  Jolm  B.  Ireland,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff  in  the  first  above-entitled 
action,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
the  29th  day  of  October,  1896,  upon  the  verdict  of  a  jury  for  810,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  2Sth  day 
of  October,  1896,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 
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Appeal  by  the  defendant,  Jolin  B.  Ireland,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  tlie  plaintiff  in  the  second  above- 
entitled  action,  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  10th  day  of  June,  1897,  upon  the  verdict  of  a  jury 
for  §5,000,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  29th  day  of  May,  1S97,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

BtnjiUiiln  F,  Tracy  [L^a  D.  Warren  with  hhn  on  the  brief],  for 
the  appellant. 

CliarUs  J,  PatterBon^  for  the  respondents. 
CULLEX,  J. : 

The  first  action  is  brought  by  the  plaintiff  a,s  administratrix  of  her 
deceased  husband,  who  was  killed  by  the  collapse  of  a  building  in 
the  course  of  erection  on  the  land  of  the  appellant.  The  appellant 
and  John  II.  Parker  entered  into  an  agreement  whereby  Parker  con- 
tracted to  erect  the  building  according  to  certain  plans  and  specifica- 
tions prepared  by  one  Belirens,  an  architect.  Parker  entered  into  a 
sulM'untract  with  John  M.  Cornell,  by  which  the  latter  agreed  to 
furnish  the  structural  iron  work  requisite  for  the  building,  and  into 
another  sub-contract  with  Joseph  Guider,  who  agreed'  to  do  the 
plastering.  The  construction  of  the  building  had  so  far  proceeded 
that,  at  the  time  of  the  accident,  the  roof  was  on,  and  the  building 
in  part  inclosed.  The  plaintiff's  intestate  at  the  time  was  engaged 
as  a  plasterer  in  the  employ  of  Guider,  the  sub-contractor.  While 
the  building  was  at  this  stage  of  construction  it  collapsed,  and  by  its 
fall  many  persons,  including  plaintiff's  intestate,  were  killed  or 
injured.  The  plaintiff  brought  this  action  against  the  appellant  as 
owner,  Parker  as  contractor,  and  Cornell  as  sub-contractor,  alleging 
negligence  in  the  prosecution  of  the  work,  which  caused  the  building 
to  collapse.  On  the  trial  evidence  was  given  tending  to  show  that  the 
plans  and  specifications  of  the  building  were  faulty  and  defective  ;  that 
a  building  erected  in  accordance  with  such  plans  would  not  be  reason- 
ably safe  or  secure,  and  that  in  some  respects  tlie  plans  and  specifica- 
tions were  in  violation  of  the  Building  Law  (Laws  of  1892,  chap. 
275).  Evidence  was  also  given  tending  to  show  that  the  foundation  of 
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the  pillar,  which  probably  first  failed,  and  thus  brought  on  the  fall  of 
the  building,  was  improper,  in  that  the  thickness  of  the  concrete  was 
insuiiicient  to  bear  the  weight  imposed  on  it,  and  also  because  the 
concrete  was  laid  in  part  over  earth  and  in  part  over  an  old  cistern 
wall,  which  resulted  in  unequal  settling  of  the  foundation,  and  thus 
caused  it  to  break.  There  was  further  evidence  to  the  effect  that 
the  iron  pillars  designed  to  carry  the  floors  were  insufficient  in  t^ize, 
and  that  one  of  the  pillars  at  the  point  where  the  building  first 
failed  was  of  improper  quality  and  character  and  defective  work- 
manship. The  contract  called  for  concrete  foundations  eighteen 
inches  thick.  -It  appeared  by  the  testimony  of  Murray,  the  foreman 
of  the  contractor  Parker,  that  the  concrete  was  laid  only  twelve  inches 
thick,  and  Murray  testified  that  this  change  was  made  in  pursuance 
of  directions  given  to  him  by  the  architect,  Behrens,  The  contract 
between  Ireland  and  Parker  did  not  cover  the  whole  iniprovenient, 
for  the  clearing  away  of  the  old  structures  on  the  land,  and  the 
excavation  of  the  ground  had,  at  the  time  of  the  execution  of  the  con- 
tract, already  been  let  to  another  person,  one  Joseph  Garry.  It  also 
appeared  from  the  testimony  of  Murray  that  he  gave  the  directions 
to  Garry  to  make  the  excavation  for  this  pier,  and  that  Behrens,  the 
architect,  did  not  see  the  excavation  until  it  was  filled  up  with  con- 
crete. Parker's  contract  contained  this  specification  :  "  Ko  concrete 
shall  be  laid  in  trenches  until  same  has  been  examined  by  the  archi- 
tect, as  concrete  must  not  be  laid  on  a  disturbed  bottom.  Xo  fin- 
ished concrete  work  will  be  accepted  unless  same  has  been  apj)roved 
by  the  architect  before  being  covered  over  or  built  upon."  It  was 
also  shown  that  during  the  progress  of  the  work  the  plan  of  the 
building  was  modified  by  the  erection  of  an  additional  story.  On 
the  trial  the  plaintiff  contended  that  Cornell  was  guilty  of  negli- 
gence in  furnishing  defective  iron  work  ;  that  Parker  was  guilty  of 
negligence  in  the  improper  construction  of  the  foundations ;  and  that 
the  appellant  was  guilty  of  negligence  in  the  character  of  the  plans 
of  the  building,  in  the  acceptance  of  improper  foundations  for  the 
structure,  and  in  the  failure  to  require  Parker  and  Cornell  to  })ros- 
ecute  their  work  properly  and  conform  to  the  provisions  of  the  con- 
tract. The  jury  rendered  a  verdict  against  the  appellant  Ireland, 
acquitting  the  other  defendants,  and  from  a  judgment  entered  upon 
that  verdict  this  appeal  is  taken. 
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With  the  argument  of  the  appeal  in  this  case  we  heard  tlie 
appeal  from  a  judgment  in  the  second  action  brouglit  to  recover 
damages  for  the  death  of  another  man  killed  by  this  same  acci- 
dent. The  two  causes  were  tried  separately,  and  the  evidence 
varies  to  such  an  extent  that  different  rules  govern  the  disposition  of 
the  two  cases,  and  it  has,  therefore,  become  necessary  for  us  to  con- 
sider them  to  some  extent  separately.  In  ihe  present  case,  neither 
the  appellant,  the  architect,  Behreus,  nor  the  principal  contractor, 
Parker,  became  a  witness. 

The  firat  contention  of  the  appellant  is  that  his  motion  for  a  non- 
suit should  have  been  granted.  It  is  insisted  that  he  performed 
his  whole  duty  when  he  employed  a  competent  architect  and  a  com- 
petent builder,  and  that  he  is  not  liable  for  any  negligence  of  the  archi- 
tect in  the  preparation  of  the  plans,  nor  for  the  negligence  of  the 
contractor  in  the  prosecution  of  the  work,  unless  he  knew  of  these 
defects.  It  is  a  sufficient  answer  to  say  that  the  question  of  how  far 
an  owner,  being  a  layman,  may  be  relieved  from  liability  for  the  con- 
struction on  his  land  of  a  dangerous  or  defective  building,  by  the 
employment  of  a  competent  and  proper  architect,  does  not  arise  on  the 
facts  in  this  case.  It  does  not  appear,  except  from  the  recitals  in  the 
contracts,  that  Behrens  was  an  architect  at  all,  much  less  that  he  was 
a  competent  or  proper  one ;  nor  does  it  in  any  way  appear  that  Beh- 
rens was  responsible  for  the  plan  and  character  of  the  building  and 
that  the  appellant  was  not.  For  aught  that  there  is  in  the  record 
before  us  the  whole  plan  and  character  of  the  building,  the  size  of  the 
foundation,  of  the  walls,  of  the  posts  and  the  girders,  may  have  wholly 
proceeded  from  the  direction  of  the  appellant.  The  duty  or  discretion 
of  an  architect  is  coulined  within  such  limits  as  his  employer  imposes 
upon  him.  The  appellant  having  contracted  for  the  construction  of 
this  building,  if  the  building  was  inherently  defective  and  dangerous, 
prhna  facie  he  is  responsible  therefor,  and  if  he  can  escape  lial)ility 
for  such  inherent  weakness  and  danger  by  the  employment  of  an 
architect,  and  his  acting  upon  the  architect's  advice,  it  was  incum- 
bent on  the  appellant  to  affirmatively  show  those  facts.  Therefore, 
the  employment  or  advice  of  the  architect  is  not  an  element  in  this 
case.  In  this  view  of  the  evidence  the  case  is  entirely  similar  to 
that  of  Pitcher  Y,  Lernton  (12  App.  Div.  357).  In  that  case  the 
owner  of  a  building  in  the  course  of  construction,  who  had  prepared 
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the  plans  of  the  building  and  supervised  its  erection,  was  held  liable 
for  the  death  of  one  of  the  workmen  caused  by  the  collapse  of  the 
structure  in  consequence  of  insufficient  strength  resulting  from  the 
design  of  the  building  and  improper  material  used  in  its  construc- 
tion.    Tlie  liability  was  chiefly  placed  on  the  proposition  tliat  the 
structure  as  designed  and  planned  by  the  owner  was  in  violation  of 
law,  but  the  opinion  is  careful  to  assert  that  the  recovery  might  \ye 
'■  upheld  on  other  grounds.     The  appellant  knew  that  in  the  course 
j  of  construction  of  the  building  necessarily  many  persons  would  be 
I  engaged  in  work  upon  it,  and  that  any  weakness  or  insecurity  in  its 
\  design  or  construction  %vould  be  imminently  dangerous  to  human 
jlife.     In   such   a  case   a  party  is  responsible   for  his  negligence 
jwhereby  third  persons  are  injured,  even   though  he  has  no  cou- 
vtractual   relations   with   such  persons.      {Coughtry  v.    The   Globe 
Woolen  Co.,  56  N.  Y.  12-i;  Dei^iny.  Sinith,  89  id.  470;  Dm-ies 
V.  Pelham  Hod  EhvatiTig  Co,,  65  Hun,  573.)     The  motion  to  dis- 
miss the  complaint  was,  therefore,  properly  denied. 

But,  though  the  appellant  was  responsible  for  the  defective  design 
of  the  building,  I  do  not  think  that  he  was  necessarily  responsible 
for  any  negligence  by  Parker  in  the  execution  of  the  contract.  The 
respondent  contends  that  the  Building  Law,  which  prescribes  the 
manner  in  which  structures  are  to  be  built,  makes  the  owner  an 
absolute  guarantor  that  the  building  erected  will  be  in  compliance 
^vith  the  statute.  The  general  rule  is  that  the  owner  of  real  prop- 
ferty  is  not  responsible  for  the  negligent  act  of  an  independent  con- 
~  Vractor  who  performs  work  thereon.  To  this  rule  certain  cases  are 
iexceptions,  as  where  the  act  which  the  owner  has  directed  to  be  done 
fitself  creates  the  injury  or  is  imminently  dangerous.  There  is 
I  another  class  which  forms  an  exception,  where  the  duty  is  imposed 
rby  law  or  the  act  done  is  authorized  only  by  some  special  franchise 
or  privilege  granted  the  owner.  A  chute  or  coal  hole  maintained 
in  the  street  by  the  owner  of  the  abutting  property,  and  excavations 
in  the  highway  made  in  the  course  of  laying  a  railroad  or  gas  mains 
therein,  are  examples  of  the  latter  class,  and  in  such  cases  the  person 
exercising  the  privilege  or  franchise  must  see  to  it,  at  his  peril,  that 
the  contractor  joroperly  guards  the  obstructions  created  in  the  street. 
But  the  owner  obtains  by  the  Building  Laws  no  privilege  to  construct 
buildings  on  his  property.     He  has  the  right  to  improve  his  property 
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as  he  will  (not  creating  a  nuisance),  without  the  authority  of  any 
statute,  and  the  Building  Laws  merely  limit,  in  the  exercise  of  tlie 
police  power,  existing  rights ;  they  do  not  confer  any.  If  the  struc- 
ture erected,  or  in  the  course  of  erection,  becomes  a  nuisance,  the 
owner,  even  though  he  be  not  responsible  for  its  original  condition, 
doubtless  at  some  point  of  time  becomes  responsible  to  tliird  parties  / 
for  its  maintenance.  (  Vogel  v.  May(yi\  92  N.  Y.  10 ;  Timlin  v.  i 
atandard  Oil  Co.^  126  id.  514.)  But  that  principle  is  not  at  all 
applicable  to  the  present  case.  None  of  the  workmen  on  the  build-  ' 
ing  were  the  servants  of  the  owner  of  the  land,  but  either  tliose  of 
the  contractor  or  of  the  sub-contractor.  The  owner  did,  under  the 
doctrine  already  discussed,  owe  such  persons  the  duty  of  not  imperil- 
ing tlieir  lives  by  his  own  negligence  or  affirmative  act ;  but  I  know 
of  no  principle  under  which  there  rested  upon  him  any  obHgation 
for  their  preservation  from  the  negligence  of  their  master  or  of  tlieir 
fellow-servants.  In  fact,  I  should  be  inclined  to  think  they  were 
as  well  able  to  judge  the  character  and  competenc}'  of  their  master 
or  of  his  co-contractors  or  their  co-servants  as  the  owner  was,  and 
at  all  times  the  determination  whether  to  continue  in  the  service 
or  leave  it  rested  solely  upon  them.  "  Where  one  employs  a 
contractor  to  erect  a  building,  the  contractor  is  the  principal  of 
those  whom  he  employs,  and  it  is  for  them  to  inquire  into  his  char- 
acter for  skillfulness  and  carefulness ;  the  employer  of  the  con- 
tractor is  not  a  guarantor  for  his  skill  and  care."  {Hunt  v.  Penn. 
-/?.  li.  Co.^  51  Penn.  St.  475.)  Nor  is  there  anything  in  the  terms 
of  the  contract  between  the  appellant  and  Parker  to  take  this  case 
out  of  the  general  rule.  A  right  of  inspection  of  the  materials 
and  workmanship  was  reserved,  but  was  reserved  solely  for  the 
benefit  and  security  of  the  owner,  who,  at  his  pleasure,  might  dis- 
pense with  it.  This  provision  created  no  duty  on  the  part  of  the 
owner  in  behalf  of  the  contractor's  workmen.  Neither  the  right  of 
the  owner  to  modify  or  change  the  plans  of  the  building  and  direct 
new  work  or  dispense  with  work  called  for  by  the  plans,  nor  the 
provision  that  the  work  should  be  done  under  the  direction  of  the 
architect,  created  the  relation  of  master  and  servant  between  him  and 
the  contractor.  {Pack  v.  The  Mayor,  8  N.  Y.  222 ;  Slater  v. 
Mersereau,  64  id.  138.)  Therefore,  to  render  the  appellant  liable 
for  the  negligent  act  of  tlie  contractor  it  must  be  made  to  appear 
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that  the  former  either  directed  the  act  to  be  done  or  took  an  afBrma- 
tiv^e  part  in  its  commission. 

The  evidence  on  the  trial  tends  to  establish  that  one  of  the  most 
probable  causes  of  the  collapse  of  the  building  was  the  defective 
character  of  the  foundation  under  the  pillar,  where  the  concrete  was 
laid  partly  over  earth  and  partly  over  the  old  cistern  wall.  Such, 
too,  is  the  claim  of  the  counsel  for  both  parties.  The  question  of 
who  was  responsible  for  the  defective  character  of  that  foundation 
is  not  free  from  doubt.  Parker's  contract  did  not  include  the  exca- 
vation. Under  the  specifications,  a  uniform  thickness  of  eighteen 
inches  of  concrete  for  the  piers  is  prescribed.  No  provision  what- 
ever is  made,  either  in  the  contract  or  in  the  specifications,  for  the 
contingency  that  excavation  to  the  depth  of  two  feet  might  not  find 
soil  on  which  it  was  safe  to  rest  the  foundation  of  the  piers  which 
were  to  carry  the  walls  or  columns.  It  might  have  eventuated, 
as  probably  was  the  actual  case,  that  it  was  necessary  to  exca- 
vate below  the  bottom  of  the  cistern  wall  before  it  would  be 
safe  to  commence  the  laying  of  the  concrete  foundation.  Or 
it  might  even  have  happened  that  quicksand  would  be  found, 
and  it  would  be  necessary  to  drive  piles  or  adopt  some  other 
special  means  to  provide  a  secure  place  on  which  to  lay  the 
concrete.  Under  the  contract  no  duty  was  devolved  upon  Parker 
in  these  respects  except  one,  i,  <?.,  that  no  concrete  should  be  laid  in 
trenches  until  they  had  been  examined  by  the  architect.  The  duty, 
therefore,  of  providing  a  proper  foundation  upon  which  the  con- 
crete was  to  be  laid,  and  of  passing  upon  and  determining  the  suffi- 
ciency of  that  foundation,  rested  on  the  owner  or  his  agent.  If 
there  was  negligence  in  this  respect  by  the  owner  or  agent,  it  would 
not  absolve  the  former  from  liability,  even  though  the  contractor 
was  also  careless.  The  evidence  tends  to  show  that  the  trench  was 
laid  out  by  the  foreman  of  Parker,  the  contractor,  and  that  the 
excavation  was  made  and  the  concrete  laid  in  the  absence  of  the 
architect.  (In  the  second  case  the  evidence  is  different.)  On  this 
state  of  facts,  and  assuming  that  the  foundation  was  improper,  the 
negligence  of  the  contractor's  foreman  is  plain,  for  the  specifications 
provided  that  he  should  not  lay  concrete  until  the  trenches  had  been 
inspected  by  the  architect.  But  it  does  not  necessarily  follow  that 
the  architect  or   superintendent  of   construction  was  not  also  to 
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blame.  There  is  evidence  tending  to  show  that  he  absented  himself 
from  the  building  during  tlie  time  the  foundations  were  being  exca- 
vated, and  also  that  he  accepted  and  passed  the  concrete  work  with- 
out having  examined  the  bed  on  which  it  was  laid.  It  may  be  that 
the  fact  that  the  concrete  had  already  been  laid  before  his  attention 
was  called  to  the  trench  might  be  a  sufficient  excuse  for  his  conduct, 
and  that  even  a  careful  man  might  have  been  deceived  as  to  the  char- 
acter of  the  foundation.  This,  however,  was  a  question  of  fact  for 
tlie  jury.  Therefore  we  cannot  say,  as  a  matter  of  law,  that  the 
apj>ellant  was  in  no  wise  responsible  for  an  accident  occasioned  by 
the  improper  character  of  the  soil  on  which  the  concrete  was  placed. 

There  was  also  evidence  to  the  effect  that  the  concrete  was  of  an 
insu fficient  thickness.  Murray,  the  contractor's  foreman,  testified  that 
the  thickness  was  reduced  from  eighteen  inches  to  twelve  inches  by 
the  direction  of  the  architect.  On  this  question  the  trial  court  charged 
the  jury,  **  If  you  find  that  twelve  inches  was  not  sufficient  to  sustain 
the  weight  of  that  superstructure,  you  will  find  that  the  defendants 
Ireland  and  Parker  were  guilty  of  negligence  which  contributed  to  the 
death  of  Mr.  Burke."  To  this  charge  the  appellant  excepted,  and 
also  asked  the  court  to  instruct  the  jury  that  the  architect  had  no 
power  to  authorize  the  contractor  to  reduce  the  thickness  of  the 
concrete.  This  request  was  refused,  and  the  appellant  excepted. 
We  are  of  opinion  that  the  instruction  and  the  refusal  to  charge 
were  erroneous.  In  this  case  (it  is  otherwise  in  the  second  case) 
there  is  no  evidence  to  show  that  the  architect  had  any  power  or 
authority  except  such  as  appears  in  the  contract.  The  contract  pro- 
vided that  the  work  should  be  performed  in  accordance  with  the 
plans,  elevations,  specifications  and  drawings,  and  that  it  should  be 
executed  under  the  direction  and  to  the  satisfaction,  in  all  respects, 
of  Behrens,  or  other  architect  of  the  owner.  This  provision  did 
not  authorize  the  architect  to  modify  the  plans  or  relieve  the  con- 
tractor from  doing  the  work  called  for  by  his  contract.  (Glaciiis 
et  al,  V.  Blacky  50  N.  Y.  145.)  Therefore,  for  neglect  in  this 
re9j)eet,  the  appellant  was  not  liable,  as  the  act  of  the  architect  was 
not  within  the  scope  of  his  employment. 

There  are  also  several  errors  in  the  rulings  of  the  trial  court  in 
rejecting  the  testimony  of  appellant's  witnesses  as  to  the  cause  of 
the  accident,  which,  we  think,  was  competent  expert  evidence. 
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But,  as  they  may  not  occur  on  another  trial,  we  deem  it  unnecessary 
to  discuss  them.  For  these  errors  the  judgment  and  order  appealed 
from  must  be  reversed  and  a  new  trial  granted. 

The  second  action  {Mary  Savage,  etc.,  v.  Joh7i  B,  Ireland^  etc,) 
is  brought  to  recover  damages  for  the  death  of  plaintiff's  husband, 
which  was  caused  by  the  same  accident  detailed  in  the  first  case. 
In  this  case  the  evidence  varies  from  that  given  in  the  first  case. 
There  w^as  testimony  given  by  the  appellant  Ireland  tending  to 
show  that  the  plans  and  specifications  for  the  building  were 
designed  and  prepared  by  the  architect  Behrens,  and  that  the  latter 
was  an  architect  in  good  professional  standing.  It  might  also  be 
inferred,  from  the  testimony  of  the  appellant,  that  he  had  given 
Behrens  power  to  modify  the  plans  and  specifications.  The  testi- 
mony on  this  trial  does  not  clearly  show  that  Behrens,  the  architect, 
w^as  not  present  when  the  trench  was  dug  for  the  concrete  founda- 
tion on  which  the  pillar  that  collapsed  was  to  rest.  In  other  respects 
tlie  evidence  was  substantially  the  same  as  that  given  in  the  earlier 
case.  The  course  of  this  trial  differed  from  the  other  in  that  the 
court  declined  to  submit  the  question  of  the  defects  in  the  plan  and 
design  of  the  buildhig  and  its  dangers  to  the  jury,  but  left  the  ques- 
tion of  tlie  appellant's  liability  to  be  determined  by  his  negligence 
or  misconduct  in  the  performance  of  the  work  itself. 

In  disposing  of  this  appeal,  it  is  unnecessary  to  go  over  the  dis- 
cussion of  the  law  which  we  have  entered  upon  in  the  preceding 
case.  We  think  there  are  at  least  two  errors  fatal  to  the  plaintiff's 
recovery.  The  appellant  asked  the  court  to  charge  that  "  the  defend- 
ant Parker  was  an  independent  contractor,  and  for  the  negligence  of 
Parker  or  of  his  servants,  tlie  defendant  Ireland  was  not  liable  ia 
this  action  ;"  and  also,  "  the  defendant  Ireland  is  not  responsible  for 
the  poor  material,  poor  casting  or  blowholes  in  the  column  on  the 
sixth  floor.  If  the  jury  find  that  the  collapse  was  caused,  as  claimed 
by  the  plaintiff,  by  the  failure  of  the  column  on  the  sixth  floor  by 
reason  of  its  weakness  caused  by  uneven  casting,  blowholes  and  poor 
iron,  tliey  must  find  a  verdict  for  the  defendant  Ireland."  Both  of 
these  requests  were  refused,  and  to  such  refusals  the  defendant  projv 
erly  excepted.  Under  tlie  view  of  the  law  which  we  have  already 
expressed,  that  the  owiier  was  not  liable  to  the  contractor's  servants. 
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or  sub-contractors  and  their  servants,  for  the  negligence  of  any  of 
those  persons  in  the  performance  of  the  work,  the  appellant  was 
entitled  to  have  both  of  these  requests  charged.  The  respondent 
criticises  the  second  request  as  improper,  in  that  it  failed  to  limit  its 
application  to  the  case  of  a  finding  that  the  defective  iron  was  the 
sole  cause  of  the  collapse ;  in  other  words,  that  the  defendant's  neg- 
ligence in  otlier  respects  might  also  have  contri])uted  to  the  fall  of 
the  structure,  and  that  in  such  case  tiie  fact  that  he  was  responsible 
for  only  one  of  several  concurring  causes  would  not  relieve  him 
from  liability  for  the  disaster.  The  legal  proposition  thus  asserted 
is  doubtless  correct,  but  we  do  not  regard  the  request  as  subject  to 
the  criticism  passed  on  it.  We  think  the  request  fairly  referred 
to  the  defective  colunm  as  being  the  sole  cause  of  the  falling  of 
the  building.  However  this  may  be,  no  such  criticism  can  be  i)assed 
OD  the  first  request.  That  presents  only  the  question  of  the  negli- 
gence of  the  contractor  and  the  appellant's  responsibility  therefor. 
lie  might  be  responsible  for  negligence  as  to  the  same  matter  as  to 
which  the  contractor  was  also  negligent;  but  then,  in  our  view  of 
the  law,  his  responsibility  would  be  solely  for  his  own  negligence 
and  not  for  the  negligence  of  the  contractor.  For  these  errors  the 
judgment  must  be  reversed  and  a  new  trial  granted. 

Thus  far  we  have  not  discussed  the  question  which,  though  not 
presented  by  either  ap}>eal,  is  necessarily  involved  in  the  cases,  and 
will  in  all  probability  arise  on  a  new  trial  —  the  question  of  how  far 
the  owner  of  real  property  is  liable  for  the  defects  or  errors  in  the 
design  of  a  building,  for  the  erection  of  which  he  contracts,  pro- 
ceeding from  the  negligence  or  misconduct  of  his  architect.  The 
question  is  one  of  doubtful  solution  and  of  uncertain  answer.  We 
have  been  able  to  find  no  authorities  bearing  directly  on  the  subject. 
The  question,  so  far  as  it  can  arise  in  these  litigations,  is  only  that 
of  the  owner's  liability  to  his  contractors  or  their  workmen,  and  not 
to  other  parties.  As  between  a  master  and  his  own  workmen,  the 
master  is  bound  to  use  reasonable  diligence  to  provide  a  safe  place 
to  work  and  safe  appliances  with  which  to  work  ;  and  this  being  the 
master's  duty,  the  fault  or  neglect  of  any  subordinate  to  whom  he 
commits  the  work  is  not  that  of  a  fellow-servant,  but  of  the  master 
himself.  This,  however,  is  subject  to  qualification.  Where  the 
App.  Div.— Vol.  XXVI.         63 
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master  has  no  knowledge  or  experience  in  the  business  of  furnishing 
appliances  or  erecting  structures,  and  contracts  with  a  competent 
party  to  furnish  or  erect  them,  he  is  not  responsible  for  defects  that 
may  exist  in  them,  unless  he  knew  or  had  reason  to  know  that  such 
defects  existed.  So  in  Devlin  v.  S7mth  (89  N.  Y.  470),  where  it 
was  necessary  that  a  scaffold  should  be  built  to  enable  painters  to 
paint  the  dome  of  a  building,  and  the  scaffold  fell  from  defective 
construction,  killing  one  of  the  journeymen,  it  was  held  that  his 
€ini)loyer,  the  boss  painter,  was  not  liable,  as  he  had  contracted  for 
the  erection  of  the  scaffold  by  a  competent  and  reputable  builder, 
though  he  might  liave  been  responsible  had  he  assumed  the  con- 
struction of  the  work  himself  or  by  his  servants.  To  the  same 
effect  see  Butler  v.  Townsend  (126  N.  Y.  105).  The  whole  theory 
of  liability  imposed  upon  the  master  in  this  class  of  cases  is  for  his 
personal  negligence  or  fault ;  and  he  is  Qnly  liable  for  the  acts  of 
i3ther  persons  when  such  persons  are  discharging  the  duty  that  he 
should  have  done  or  assumedjo  Hn  hi'triRplf^  In  the  conduct  of  a 
manufacturing  business  the  tools  and  appliances  constantly  wear  out 
or  ])ecome  defective  by  use  or  accident.  It  may,  therefore,  be 
properly  said  that  the  repair^rjreplacement  of  jiefective  tools  ^and 
appliances  is  a  part  of  the  conduct  of_the  very  business  upon  wjiich 
the  employer  iias  entered.  But  a  layman,  neither  a  builder  nor  an . 
arcliitCjLt,  cannot  be  expe^ed  to  knowjthe  strength  of  various  struc- 
ture^ the  strain  on  their  various  jmrts,  or  the  requisite  size  or 
strengtirof  the  materials  to^carry  thoae  strains.  It  is  also  to  be 
borne  in  mind  that  in  this  case  it  was  the  very  work  in  the  perf orm- 
ance  of  which  the  plaintiffs'  intestat^esjwere  engaged  that  failed  and 
caused  their  death.  The  question  is,  therefore,  not  strictly  that  of 
a  proper  place  to  work  or  appliances  to  work  with,  and  there  rests 
upon  the  owner  a  different  degree  of  liability  to  those  who  mdy  be 
engaged  in  the  erection  of  a  building  from  that  which  he  bears  to 
those  who  may  use  the  building  after  it  is  erected.  {Stourbridge  v. 
Jirool'hjn  Ctttj  li,  Co.^  9  App.  l)iv.  129  ;  Murphy  v.  Boston  cfe 
Alhnnj  R.  R,  Co.,  88  X.  Y.  14{).)  We  think  that  in  such  case,  where 
an  owner  employs  a  competent  and  skillful  architect  to  design  the 
building,  he  is  not  responsible  to  the  employees  of  contractors  who 
agree  to  construct  the  building  according  to  such  design  for  faults 
or  defects  in  the  desi^jn  of  which  he  neither  knew  nor  should  have 
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known.  Of  course,  to  relieve  the  owner  from  liability,  it  must 
appear  that  he  fairly  committed  the  subject-matter  to  the  architect, 
and  that  the  deficiencies  or  defects  of  the  design  did  not  proceed  from 
his  interference  or  direction. 

The  judgments  and  orders  appealed  from  should  be  reversed  and 
a  new  trial  granted,  costs  to  abide  the  event. 

All  concurred,  except  Goodrich,  P.  J.,  not  sitting. 

Judgment  and  order  (in  each  case)  reversed  and  new  trial  granted, 
C06t«  to  abide  the  event. 


John  R.  Drake,  Respondent,  v.  The  New  York  Suburban  Water 
Company  and  The  Atlantic  Trust  Company,  Appellants, 
Impleaded  with  The  New  York  and  Mount  Vernon  Water 
Company,  The  New  York  City  Suburban  Water  Company  and 
Thomas  P.  Wickes,  as  Receiver,  etc.,  of  Coffin  &  Stanton. 

Corporation  —  validity  of  an  issue  of  nearly  all  the  stock  to  a  construction  company 
— binding  foi'ce  of  a  former  ac^udication  that  a  consolidation  of  companies  was 
valid  —  estoppel  created  by  the  acquiescence  of  a  stockliolder  in  the  acts  oftfie  corpo- 
ration —  the  rights  of  corporate  creditors  must  be  first  protected  in  adjudicating  as 
to  tfwse  of  t?te  stockholders. 

Where  a  water  compaBv,  having  no  creditors  and  only  three  stockholders,  each 
holding  one  share  of  stock,  enters,  with  the  consent  of  two  of  the  stockhold- 
ers, and  without  objection  on  the  part  of  the  third,  into  a  contract  for  the  con- 
struction of  its  plant,  whereby  it  agrees  to  pay  the  constructing  firm,  among 
other  things,  the  balance  of  its  entire  issue  of  stock,  and  the  contract  is  fully 
performed  on  both  sides,  a  person  who  subsequently  buys  stock  which  was 
issued  to  his  assignor  in  payment  for  services  rendered  to  the  constructing  firm, 
cannot  be  heard  to  assert  that  the  contract  was  invalid  upon  the  ground  that  it 
was  executed  in  fraud  of  the  rights  of  the  stockholders ;  this  is  certainly  the 
case  where  he  does  not  offer  to  restore  to  the  constructing  firm  the  value  paid  . 
by  it  for  the  stock. 

A  judgment  in  an  action  adjudging  that  the  proceedings  to  effect  a  consolida- 
tion of  two  corporations  were  valid,  is.  although  not  pleaded,  conclusive 
evidence  of  that  fact,  where  it  becomes  an  issue  in  an  action  brought  against 
the  corporations  by  a  stockholder  acquiring  his  stock  through,  and  who  is  in 
privity  with,  one  of  the  plaintiffs  in  the  first-mentionod  action  in  which  such 
judgment  was  entered. 

It  is  the  duty  of  a  stockholder,  if  he  desires  to  set  aside  acts  of  the  corporation, 
to  act  promptly,  and  in  failing  to  do  so  he  becomes  bound  by  his  acquiescence 
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therein,  and  is  estopped  from  asserting  any  right  as  against  a  person  who  has 
in  good  faith  dealt  with  the  corporation  and  received  its  securities. 

A  delay  of  several  years  held  to  be  fatal. 

The  rights  of  a  stockholder  are  subordinate  to  those  of  creditors  of  a  corporation, 
and  the  courts  will  not  approve  any  judgment  which  directs  a  sale  of  all  the 
property  of  certain  corporations  in  the  interest  of  a  stockholder,  or  of  one  par- 
ticular class  of  stockholders,  and  which  makes  no  provision  for  the  payment 
of  creditors. 

AvPEAL  by  the  defendants,  The  New  York  Suburban  Water  Com- 
pany and  another,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  tlie  plaintiff,  entered  iu  the  office  of  the  clerk  of  the  county  of 
Westchester  on  the  23d  day  of  September,  1897,  upon  the  decision 
of  the  court  rendered  after  a  trial  at  the  Westchester  Special  Terra. 

The  New  York  and  Mount  Venion  Water  Company  was  organized 
in  January,  1886,  pursuant  to  the  provisions  of  chapter  40  of  the 
Laws  of  1848.  Prior  to  this  time,  and  in  1873,  the  Mount  Vernon 
Water  Company  had  been  incorporated  with  a  capital  of  $25,000. 
The  two  above-named  companies  came  into  existence  for  the  pur- 
pose of  supplying  the  village  of  Mount  Vernon  with  water.  The 
first  named  of  these  companies,  upon  its  organization,  purchased  the 
stock  of  the  other  company,  paying  therefor  its  full  par  value. 
Thereupon  the  village,  through  constituted  authority,  granted  to  the 
New  York  and  Mount  Vernon  Water  Company  and  to  its  successors 
and  assigns  the  exclusive  privilege  of  constructing,  maintaining  and 
operating  its  water  works  in  said  village  for  a  period  of  twenty 
years.  The  terms  and  conditions  of  this  ordinance  were  accepted 
by  the  company,  and  the  same  became  operative  for  the  purpose 
contemplated.  On  March  20,  1886,  three  shares  of  stock  of  the 
company  were  issued,  evidenced  by  certificates  1, 2  and  3,  to  F.  Hop- 
kinson  Smith,  George  H.  Holt  and  G.  D.  L'Huilier  respectively. 
On  the  same  day  the  same  company,  through  its  president,  F.  IIop- 
kinson  Smith,  entered  into  a  construction  contract  with  Inmau 
Bros.,  a  copartnership  composed  of  William  F.  and  George  B. 
Inman.  By  the  terms  of  tliis  agreement  the  Inraans  were  to  acquire 
all  land,  water  rights  and  privileges  necessary  for  the  construction, 
maintenance  and  supply  of  the  water  works,  and  to  transfer  the  same 
to  the  company  ;  also  to  acquire,  at  their  own  cost  and  expense,  per- 
manent rights  of  way  in  and  througli  all  private  property  adJA(H3nt 
to  the  village,  for  running,  repairing  and  maintaining  pipes,  inachin- 
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ery,  reservoir  plant,  etc.,  of  the  compauj ;  also  to  furnish  all  labor 
and  material  required  to  lay  the  pipes,  construct  the  mains  and  place 
hydrants  and  appurtenances  in  compliance  with  the  ordinance  of 
the  village,  and  in  accordance  with  certain  plans  and  specifications 
of  the  company.  The  company  agreed  to  pay  for  such  construction 
$199,700  of  its  capital  stock,  being  its  entire  issue  of  capital  stock, 
less  the  three  shafres  issued  as  heretofore  stated  ;  also  $125,000  in 
the  first  mortgage  twenty-year  bonds  of  the  company,  or  such  amount 
of  bonds  as  should  be  determined  upon  by  Smith,  Holt  and  George 
B.  Inman,  the  exact  amount  to  represent  a  fair  compensation  for  the 
work  done  under  the  contract,  inchiding  a  conti-actor's  profit  of  fif- 
teen per  cent;  these  sums  to  l)e  in  full  payment  of  the  cost  of 
construction,  excepting  land  for  a  permanent  structure,  mentioned 
in  the  1st  section  of  the  contract,  and  the  damages,  if  any,  sustained 
by  adjacent  property,  unless  otherwise  mutually  agreed.  These 
bonds  were  to  be  a  part  of  a  series  of  200  of  $1,000  eacli,  with  interest 
coupons  attached,  and  were  to  be  secured  by  a  mortgage  upon  the 
property  of  the  company.  The  stock  was  to  be  delivered  upon  the 
execution  of  the  agreement,  and  the  bonds  as  tlie  work  progressed 
and  as  determined  by  the  trustees  of  the  company.  Upon  the  exe- 
ention  of  the  contract  the  company  delivered  to  Inman  Bros,  certifi- 
cate No.  4  for  1,997  shares  of  stock.  On  the  same  day  Inman  Bros, 
entered  into  a  contract  with  the  firm  of  Taintor  &  Holt,  bankers, 
composed  of  Giles  E.  Taintor,  George  H.  Holt  and  G.  D.  L'Huilier, 
for  a  sale  of  the  stock  and  bonds  secured  by  virtue  of  their  contract 
with  the  company.  By  the  terms  of  this  agreement,  Inman  Bros, 
were  to  sell  $101,000  of  the  capital  stock,  being  1,010  shares,  and 
$125,000  of  the  first  mortgage  bonds  for  $112,500,  the  same  being 
the  equivalent  of  $900  for  each  bond  and  the  stock.  The  stock  was 
to  be  delivered  at  once  and  the  bonds  as  received  from  the  company. 
Taintor  &  Holt  agreed  to  pay  the  purchase  price  as  the  work  pro- 
gressed, not  to  exceed  sixty  per  cent  in  value  of  the  work  performed 
and  materials  furnished,  and  only  upon  the  certificate  of  Smith  that 
the  work  and  materials  were  furnished  in  accordance  with  the  con- 
tract between  the  company  and  Inman  Bros. ;  the  remainder  to  be 
paid  to  Smith  upon  the  completion  of  the  work  in  pursuance  of  the 
contract,  and  the  acceptance  of  the  work  by  the  village  authorities 
as  provided  in  the  ordinance.     Inman  Bros,  completed  their  conti*act 
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on  the  16tli  day  of  August,  1886,  and  Tain  tor  &  Ilolt  paid  the 
money  as  agreed.  Thereafter  the  works  were  operated  by  tlie  water 
company.  Inraan  Bros,  surrendered  the  first  certificate  issued  to 
them  and  transferred  a  part  of  tlie  remaining  shares  held  by  them. 
Among  the  shares,  430  were  transferred  to  Moses  R.  Crow,  repre- 
sented by  certificate  No.  5.  Crow  subsequently  surrendered  tliis 
certificate  and  procured  certificates  numbered  from  26  to  33  inclu- 
sive, each  certificate  representing  ten  shares  of  stock.  The  last  cer- 
tificate he  transferred  to  Henry  Huss  on  the  26th  of  June,  1886,  in 
payment  for  services  rendered  to  Crow  and  In  man  Bros,  in  procur- 
ing water  rights,  abstracts  of  title  and  other  information,  during  the 
construction  of  the  works.  On  the  11th  day  of  January,  1887, 
Huss  surrendered  this  certificate,  and  procured  certificate  No.  41  for 
ten  shares,  to  be  issued  to  him  which  he  thereafter  and  on  Septem- 
ber 8,  1896,  transferred  to  the  plain tiflE  in  this  action,  together  with 
all  rights  and  interests  which  in  anywise  accrued  to  him  by  reason 
of  such  ownership. 

In  pursuance  of  its  contract  with  Inman  Bros.,  the  water  company 
made  and  executed  a  mortgage  on  the  1st  day  of  May,  1886, 
to  the  Central  Trust  Company  of  New  York  to  secure  its  bonds 
to  the  amount  of  $200,000,  payable  in  twenty  years,  with 
interest.  The  consent  of  the  stockholders  of  the  water  company  to 
the  execution  of  this  mortgage  was  duly  given,  and  among  such 
consenting  stockholders  was  Crow.  In  July,  1887,  the  water  com- 
pany executed  a  second  mortgage  to  the  same  mortgagee  to  secure 
the  payment  of  an  additional  $100,000  of  bonds.  This  mortgage 
had  the  consent  of  all  the  stockholders  of  the  water  company, 
including  Henry  Huss,  who  then  held  ten  shares.  On  the  1st  of 
August,  1889,  the  water  company,  needing  more  money,  executed 
a  third  mortgage  to  the  same  mortgagee  to  secure  the  payment 
of  $200,000  of  its  bonds.  This  mortgage  became  a  second  lien 
upon  the  property,  as  the  bonds  secured  by  the  second  mortgage 
were  exchanged  for  the  bonds  secured  by  the  third,  and  the  second 
mortgage  was  satisfied  and  discharged  of  record.  The  third  mort- 
gage was  assented  to  by  stockholders  representing  1,905  shares  out 
of  2,000.  On  March  26,  1891,  a  majority  of  the  stockholder  of 
the  water  company  determined  to  increase  its  capital  stock  and 
extend  its  operations.     Acting  under  the  advice  of  counsel  a  new 


Digitized  by  VjOOQIC 


DRAKE  V,  NEW  YORK  SUBURBAN  WATER  CO.  503 
App.  Div.]  Second  Department,  Majicii  Term,  1898. 

company  was  incorporated  under  the  name  of  the  New  York  City 
Surbnrban  Water  Company,  with  a  capital  stock  of  $1,500,000> 
divided  into  15,000  shares  of  $100  each.  This  company  was  created 
for  tlie  purpose  of  consolidating  with  the  New  York  and  Mount 
Vernon  Water  Company,  and  in  reahty  of  merging  the  latter  into  the 
former.  After  the  incorporation  of  tlie  Suburban  Company,  and  on 
the  22d  day  of  April,  1891,  it  executed  a  mortgage  to  secure  an 
issue  of  $1,600,000  of  bonds.  This  mortgage  was  assented  to  by 
all  of  its  stockholders.  At  this  time,  however,  but  ten  shares  of 
stock  had  been  issued,  which  the  consenting  parties  held.  The 
recital  in  the  assent  of  the  stockholders  is  that  they  own  and  hold 
the  entire  capital  stock  thereof  according  to  the  provisions  and 
intent  of  chapter  163  of  the  Laws  of  1878.  On  the  twenty-eightli 
day  of  April  following  an  agreement  was  made  and  entered  into  by 
and  between  the  trustees  of  the  two  last-named  companies  for  the 
consolidation  of  the  two  into  one.  This  agreement  provided,  i9it{ir 
alia,  that  the  name  of  the  new  company  should  be  the  New  Y^ork  City 
Suburban  Water  Company ;  that  its  object  should  be  to  supply 
water  to  the  village  of  Mount  Vernon ;  that  the  new  corporation 
should  succeed  to  and  be  held  liable  to  pay  all  the  debts  and  liabilities 
of  the  consolidated  corporations,  and  in  particular  that  the  mortgage 
of  the  New  York  City  Suburban  Water  Company,  executed  to  tlie 
Atlantic  Trust  Company,  as  trustee,  should  be  an  obligation  of  the 
consolidated  company  as  to  the  entire  issue  of  bonds,  the  same  as 
though  such  mortgage  had  been  issued  after  consolidation ;  that  the 
bonds  should  be  held  by  the  trustee  or  be  disposed  of  by  it  for  the 
benefit  of  the  consolidated  company.  Shares  of  stock  of  the  con- 
solidated company,  equaling  the  capital  stock  of  the  New  York  and 
Mount  Vernon  Water  Company,  and  the  ten  shares  of  stock  issued 
by  the  Suburban  Company,  were  to  be  issued  in  lieu  thereof  and 
exchanged  therefor.  The  remainder  of  the  stock  was  to  remain 
unissued  at  the  time  of  consolidation,  or,  if  issued,  it  was  to  be  rep- 
resented by  its  par  value  in  the  treasury  of  the  consolidated  com- 
pany. It  was  further  agreed  that  any  stockliolder  not  consenting 
to  consolidation  should  not  be  prejudiced  by  the  valuation  lixed  by 
the  agreement,  but  should  have  all  the  rights  to  a  cash  valuation  of 
his  stock  or  otherwise,  as  allowed  by  law. 

After  the  execution  of  this  contract  a  meeting  of  the  stockholders 
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of  the  New  York  and  Mount  Vernon  Water  Company  was  called 
for  the  8th  day  of  June,  1891,  to  determine  whether  consolidation 
should  take  place,  pursuant  to  the  terms  of  the  written  agreement, 
a  copy  of  which  was  sent  with  the  notice  calling  the  meeting.  A 
copy  of  this  notice  and  agreement  was  received  by  Huss.  ,On  the 
6th  day  of  June,  1891,  Huss  and  one  Cameron,  stockholders  of  the 
New  York  and  Mount  Vernon  Water  Company,  began  an  action  in 
the  Supreme  Court  to  restrain  the  proposed  consolidation  upon  the 
ground  that  the  same  was  illegal,  and  procured  an  injunction  restrain- 
ing the  said  companies  from  proceeding  further  in  the  matter.  This 
action  brought  in  as  parties  defendant  the  New  York  and  Mount 
Vernon  Water  Company,  the  trustees  of  said  company,  the  Mount 
Vernon  Water  Company  and  the  New  York  City  Suburban  Water 
Company.  A  motion  was  made  at  a  Special  Term  to  dissolve  the 
injunction,  which  was  denied.  Thereupon  an  appeal  was  taken  to 
the  General  Term,  wheretheorderdenying  the  rpotion  was  reversed, 
and  the  injunction  was  dissolved.  P^-om  this  order  the  plaintiffs 
appealed  to  the  Court  of  Appeals,  where  the  same  was  aflBrmed. 
While  the  appeal  to  tlie  Court  of  Appeals  was  pending  astipulation 
was  entered  into  by  the  parties,  to  the  effect  that  if  the  order  was 
affirmed  upon  its  merits  the  complaint  should  be  dismissed  upon 
the  merits,  and  the  judgment  should  recite  that  the  Mount  Vernon 
Water  Company  did  not  seek  to  and  would  not  consolidate  with  the 
other  defendants  or  either  of  them.  Upon  the  affirmance  of  the  order 
a  judgment  was  entered  August  12, 1892,  pursuant  to  this  stipulation, 
whereby  it  was  adjudged  that  the  complaint  of  the  plaintiffs  be  dis- 
missed upon  the  merits,  and  that  the  plaintiffs  were  not  entitled  to 
the  preliminary  injunction.  Pending  this  action,  and  pureuant  to 
the  notice  hereinbefore  referred  to,  the  stockholders  of  the  New 
York  and  Mount  Vernon  Water  Company,  holding  1,855  shares  of 
stock,  voted  in  favor  of  consolidation,  and  the  holders  of  the  stock 
tlien  issued  of  the  New  York  City  Suburban  Water  Company  in 
like  manner  voted  in  favor  of  consolidation.  A  large  majority  of  the 
stock  of  tlie  New  York  and  Mount  Vernon  Water  Company  voting 
for  consolidation  was  in  the  name  of  Smith,  but  in  fact  it  was  owned 
by  Coffin  &  Stanton,  a  firm  of  bankers  who  controlled  the  enter- 
prise. On  the  10th  day  of  June,  1892,  the  required  certificate  was 
executed  and  filed,  and  tlie  two  companies  became  consolidated.    The 


Digitized  by  VjOOQIC 


DRAKE  V.  NEW  YORK  SUBURBAN  WATER  CO.      505 

App.  Div.J  Second  Department,  Makch  Term,  1898. 


holders  of  the  1,855  sliares  of  stock  of  the  New  York  and  Mount 
Vernon  Water  Company  subsequently  exchanged  such  stock  for  the 
stock  of  the  consolidated  company.  Huss  did  not  exchange  his  stock, 
nor  witliin  the  twenty  days  given  him  by  statute  (Laws  of  1890, 
chap.  507,  §  14)  object  to  the  consolidation  or  demand  payment  for 
his  stock.  After  the  consolidation  the  new  company  assumed 
control  of  the  property  of  both  companies  and  conducted  the  busi- 
ness for  which  it  was  incorporated.  Of  the  $1,500,000  of  bonds, 
authorized  and  secured  by  the  mortgage  to  the  Atlantic  Trust  Com- 
pany, $400,000  were  to  be  used  in  retirement  of  the-bonds  of  the 
JS^ew  York  and  Mount  Vernon  Water  Company  and  $900,000  for 
extending  and  improving  the  plant.  This  provision  was  inserted  in 
the  mortgage.  Thereafter  bonds,  amounting  in  the  aggregate  to 
$195,000,  were  issued  and  exchanged  for  the  bonds  of  the  New 
York  and  Mount  Vernon  Water  Company,  secured  by  its  third 
mortgage  to  the  Central  Trust  Company  of  New  York,  leaving 
five  bonds  of  $1,000  each  outstanding  and  secured  by  this  mort- 
gage. All  of  the  bonds  were  issued  by  the  Atlantic  Trust  Com- 
pany in  compliance  with  the  essential  requirements  of  the  mort- 
gage. Four  hundred  and  ninety-five  thousand  dollars  of  the  bonds 
appear  to  have  been  issued  before  consolidation  of  the  corpora- 
tions was  effected,  but  after  the  agreement  of  consolidation  was 
executed,  and  the  remainder  after  consolidation.  The  whole 
amount  issued  was  $1,270,000.  They  were  all  issued  upon  the 
order  of  the  president  of  the  New  York  City  Suburban  Water 
Company  and  delivered  to  Cottin  &  Stanton.  What  disposition 
was  made  of  the  bonds  by  Coffin  &  Stanton,  aside  from  those  used 
to  retire  the  bonds  of  the  New  York  and  Mount  A^ernon  Water  Com- 
pany, and  to  improve  and  extend  its  works,  does  not  clearly  appear. 
At  the  time  of  the  failure  of  the  finn  of  Coffin  &  Stanton  they 
were  the  holders  of  $650,000  of  the  bonds  which  were  hypothe- 
cated as  collateral  security  for  money  owing  to  the  firm.  The 
•remainder  of  the  bonds  are  held  by  various  persons,  corporations 
and  banks  in  the  United  States  and  England.  When  Coffin  &  Stan- 
ton failed  Newman  Erb  was  appointed  receiver  of  the  estate  and 
entered  upon  his  duties.  Default  having  been  made  in  payment  of 
interest  upon  the  bonds  Erb,  in  })ursuance  of  a  provision  contained 
in  the  mortgage,  requested  the  Atlantic  Trust  Company  to  foreclose 
App.  Div.— Vol.  XXVL         64 
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the  same.  Thereupon  a  foreclosure  action  was  instituted,  and  in 
the  usual  course  was  carried  to  a  judgment  of  foreclosure  and  sale. 
Pending  this  foreclosure  the  holders  of  bonds,  in  an  amount  exceeding 
81,000,000,  deposited  the  same  with  the  Atlantic  Trust  Company, 
and  a  committee  of  such  bondholders  was  appointed,  who  executed 
and  delivered  a  trust  agreement  providing  for  the  protection  of  die 
rights  of  the  bondholders  and  the  reorganization  of  the  company. 
By  the  terms  of  the  judgment  of  foreclosure  and  sale  the  bonds 
and  overdue  coupons  wx^re  authorized  to  be  received  in  payment  of 
the  purchase. price  of  the  property  a*  equivalent  to  so  much  of  the 
purchase  money  as  would  be  distributable  and  payable  thereon. 
Acting  under  the  trust  agreement  and  the  authority  of  the  judg- 
ment the  property  w-as  bid  in  by  Newman  Erb  and  Charles  Bard,  a 
committee  representing  the  committee  created  by  the  trust  agree- 
ment, for  $50,000 ;  thereafter,  in  pui*suance  of  the  same  authority, 
Erb  and  Bard  and  their  associates  incorporated  themselves  under  the 
name  of  the  New  York  Suburban  Water  Company.  The  certificate 
of  incorporation  provided,  inter  alia^  that  there  should  l>e  paid 
upon  the  bonds  to  be  issued  by  the  new  company  two  and  one-half 
per  cent  per  annum  for  the  first  live  years,  and  an  additional 
two  and  one-half  per  cent,  or  so  much  as  should  be  earned,  and 
at  the  end  of  five  years  interest  at  the  full  rate  of  live  per 
cent  per  annum;  that  the  bondholders  should  receive  of  the 
securities  of  the  new  company  for  each  $1,000  bond  a  new 
first  mortgage  bond,  par  value  of  $800,  and  ten  shares  of  full-paid 
common  stock,  $1,000  ;  that  as  negotiations  were  then  pending  for 
a  sale  of  the  property,  and  in  the  event  that  a  sale  was  not  effected 
during  the  period  the  bondholders  were  compelled  to  suffer  an 
abatement  of  a  part  of  the  interest  upon  the  new  bonds,  the  stock  was 
to  be  held  in  trust  and  deposited  with  the  Atlantic  Trust  Company  for 
a  period  not  to  exceed  live  years,  and  certificates  of  beneficial  interests 
were  to  be  issued  to  the  bondholders  in  lieu  thereof,  the  stock  so  held 
to  be  used  to  elect  the  board  of  directors  from  among  the  bondholders, 
the  trust  created  to  leave  the  committee  with  power  to  dispose  of 
the  entire  stock,  subject  to  the  approval  of  the  owners  of  three- 
fourths  in  amount  of  the  certificates  of  beneficial  interest.  After  the 
company  was  organized  it  took  possession  of  the  property,  carried 
on  the  business,  and  on  June  10,  1895,  executed  to  the  Atlantic 
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Trust  Company,  as  trustee,  a  mortgage  upon  its  property  to  secure 
$1,500,000  of  its  bonds  pursuant  to  the  provisions  of  the  agreement 
of  reorganization.  Of  these  bonds  $1,010,500  have  been  issued  to 
the  holders  of  the  bonds  of  the  New  York  City  Suburban  Water 
Company,  who  deposited  their  bonds  under  the  agreement; 
$130,000  have  been  issued  for  cash  and  $39,500  liave  been  deliv- 
ered to  the  president  of  the  company  for  its  use.  Tliese  bonds 
are  now  held  by  various  parties  and  are  widely  scattered.  The 
property  purchased  at  the  foreclosure  has  been  conveyed  to  the  new 
corporation.  The  original  incorporator  of  the  New  York  City  Subur- 
ban Water  Company  were  all  employees  of  CofBn  &  Stanton,  as  clerks 
or  otherwise,  except  Gleason,  who  was  the  counsel  for  the  firm,  and 
conducted  the  proceedings  resulting  in  the  incorporation  of  this  com- 
pany and  the  consolidation,  as  hereinabove  stated.  Ludwig,  the  presi- 
dent of  the  firet  Suburban  Company  signed  all  of  the  bonds,  and 
made  requisition  of  bonds  in  the  aggregate  of  $495,000,  which  were 
delivered  to  Coffin  &  Stanton  before  consolidation  was  effected. 
The  president  of  the  consolidated  company  was  Clarence  D.  Turney, 
the  manager  of  Coffin  &  Stanton,  and  it  was  upon  his  requisition 
that  the  remainder  of  the  bonds  issued  were  received  from  the  trust 
company  and  delivered  to  the  firm  of  Coffin  &  Stanton.  The  plan 
of  consolidation  originated  with  Coffin  &  Stanton,  and  was  carried 
out  at  their  instigation.  They  used  some  of  the  stock  and  bonds 
for  their  private  purposes  and  as  a  reinforcement  of  security  for 
loans,  but  how  many  went  in  this  direction  the  record  does  not  dis- 
close. Newman  Erb  occupied  for  a  time  an  office  vritii  Coffin  & 
Stanton,  and  did  some  business  for  them.  By  his  declarations  it 
appeared  that  he  was  more  or  less  familiar  with  the  operations  of 
Coffin  &  Stanton,  and  to  some  extent  with  their  operations  in  con- 
nection with  the  water  companies. 

In  the  action  of  foreclosure  and  sale  by  the  Atlantic  Trust  Com- 
pany Turney  filed  an  answer,  in  which  he  admitted  the  allegations 
of  the  complaint,  and  upon  this  admission  the  subsequent  appli- 
cations to  the  court  were  made.  Upwards  of  a  year  after  the 
foreclosure  and  sale  of  the  mortgaged  property,  IIuss  assigned  his 
interest  to  the  plaintiff,  as  hereinbefore  stated,  and  thereafter  the 
plaintiff  brought  this  action. 

The  complaint  demands  as  relief  that  tlie  New  York  Suburban 
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Water  Company  be  adjudged  to  hold  the  property  in  trust  for  the 
discharge  of  vaHd  liens  of  the  New  York  and  Mount  Vernon  Water 
Company  to  be  ascertained  ;  that  it  be  adjudged  that  the  mort- 
gage or  deed  of  trust  is  not  a  valid  lien  upon  the  property,  or  any 
of  it ;  that  the  judgment  of  foreclosure  and  sale  and  the  reorganizar 
tion  proceedings  be  vacated  and  set  aside  ;  that  the  proceedings  of  con- 
solidation are  null  and  void,  and  that  the  property  of  the  New  York 
and  Mount  Vernon  Water  Company  was  not  affected  thereby ;  that 
the  stock  held  by  the  receiver  of  the  New  York  City  Suburban 
Water  Company  and  the  bonds  issued  to  Coffin  &  Stanton,  or  any 
substituted  stock  or  bonds,  are  null  and  void,  and  for  such  further 
relief  as  may  be  just.  Upon  the  complaint  and  the  proof  the  court 
rendered  a  judgment,  adjudging,  among  other  things,  that  the  plain- 
tiff is  entitled  to  recover  his  proportionate  share  of  the  proceeds  of 
the  property  of  the  defendant  the  New  York  and  Mount  Vernon 
Water  Company  as  upon  its  dissolution  on  June  17,  1892;  and  it 
directs  tliat  the  property  as  described  be  sold,  subject  only  to  the 
lien  of  the  first  mortgage  for  $200,000,  and  of  the  second  mortgage 
for  $5,000  ;  and  that  the  property  be  free  of  any  lien  by  virtue  of 
the  mortgage  executed  by  the  New  York  City  Suburban  Water 
Coiripany,  or  the  judgment  of  foreclosure  obtained  by  the  Atlantic 
Trust  Company  thereunder,  or  of  the  mortgage  executed  by  the 
reorganized  company ;  that  none  of  the  parties  to  this  action  are 
entitled  to  share  in  the  proceeds  of  the  sale,  except  the  plaintiff ;  that 
the  property  be  sold  at  public  auction  for  cash,  subject  only  to  the 
aforesaid  liens ;  that  the  referee  named  pay  to  the  plaintiff  t«n  one 
hundred  and  forty-fifths  of  the  net  proceeds  of  the  sale  and  costs 
of  the  action,  and  that  he  hold  the  balance  for  further  disposi- 
tion as  shall  be  provided  upon  the  foot  of  the  judgment;  that 
the  plaintiff  have  leave  to  bring  in  the  owners  of  135  shares  of 
the  capital  stock  of  the  defendant  the  New  York  and  Mount  Ver- 
non Water  Company,  not  owned  or  held  by  parties  to  this  action, 
that  their  interest  and  share  in  the  proceeds  may  be  determined. 

A,  «/.  DitUnhoefer  [/.  M.  Dittenhoefer  with  him  on  the  brief], 
for  the  appellant,  the  New  York  Suburban  Water  Company. 

J,  Langdon  Ward,  for  the  appellant,  the  Atlantic  Trust  Company. 
Roger  J/".  Sherman,  for  the  respondent. 
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Hatch,  J. : 

The  judgment  rendered  in  tins  action  proceeds  upon  the  theory 
that  the  issue  of  stock  of  tlie  New  York  and  Mount  Vernon  Water 
Company  in  fulfillment  of  the  construction  contract  was  hi  fraud  of 
the  rights  of  the  stockholders  of  that  company,  in  consequence  of 
wliich  such  stock,  so  far  as  it  participated  in  the  vote  for  consolidation, 
is  void  as  against  the  plaintiff  in  this  action,  and  others  similarly  situ- 
ated ;  that  the  creation  of  the  New  York  City  Suburban  Water  Com- 
pany and  the  subsequent  consolidation  were  in  pursuance  of  a  fraudu- 
lent scheme  to  obtain  control  of  the  property  of  the  New  York  and 
Mount  Vernon  Water  Company  for  little  outlay  in  money,  and  subject 
it  to  the  lien  of  a  mortgage  largely  in  excess  of  the  value  of  the  prop- 
erty, by  reason  of  which  fraud  the  whole  transaction  was  vitiated,  and 
that  neither  the  parties  who  conceived  the  scheme  nor  the  persons  who 
thereafter  became  possessed  of  the  stock  and  bonds  of  the  consoli- 
dated company,  by  purchase,  for  value  or  otherwise,  acquired  any 
rights  which  entitle  them  to  consideration  in  the  judgment.  It  is 
quite  evident  that  the  judgment  rendered  is  radical  and  sweeping  in 
its  character  and  effect.  It  sharply  sets  the  time  where  the  fraud 
began,  and  in  the  determination  of  property  rights  leaves  no  doubt 
upon  which  side  stand  the  sheep  and  upon  which  side  stand  the 
goats. 

As  the  questions  to  be  determined  are  important  and  vitally  affect 
the  property  rights  of  a  large  number  of  persons  who  are  wholly  cut 
off  if  the  judgment  is  to  stand,  we  have  given  it  careful  attention, 
and  extended  the  discussion  beyond  ordinary  limits.  Is  it  true  that 
the  stock  issued  in  j)ayment  for  construction,  which  participated 
in  the  vote  for  consolidation,  is  void  ?  There  is  no  dispute  of  fact 
in  connection  with  this  matter.  Inman  Bros,  appear  to  have 
fulfilled  their  contract  to  the  letter.  They  constructed  the  works 
which  they  contracted  to  construct,  and  the  company  and  the  village 
of  Mount  Vernon  accepted  the  same,  and  entered  into  the  enjoy- 
ment of  the  property,  and  it  and  its  successors  have  been  in  the  enjoy- 
ment of  the  property  since.  This  judgment  wipes  out  the  con- 
sideration in  part  which  was  paid  for  that  work,  and  it  sustains,  in 
the  hands  of  the  plaintiff,  a  part  of  the  same  consideration  which  it 
wipes  out  when  found  in  the  hands  of  other  parties.  There  can  be 
no  question  but  that  the  New  York  and  Mount  Vernon  Water  Corn- 
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paiiy  was  competent  to  contract  for  the  construction  and  extension 
of  its  plant,  and  to  pay  therefor  in  its  stock  and  bonds.  The  stat- 
ute under  wliieli  it  was  created  authorized  it  so  to  do.  It  was 
required  to  construct  its  works  under  the  francliise  granted  by  the 
village  of  Mount  Vernon.  Inman  Bros,  were  under  no  legal  dis- 
abiUty  to  enter  into  such  contract.  There  was  no  creditor  in  existence 
to  complain  or  to  charge  that  the  property  of  the  corporation  was 
improvidently  or  fraudulently  misapplied.  There  was  no  stock- 
holder who  could  be  wronged.  The  whole  issue  of  stock  was  held 
by  four  persons.  Innian  Bros,  had  1,997  shares;  Smith  and  L'llui- 
lier  were  respectively  the  president  and  secretary  of  the  company, 
and  held  two  of  the  three  other  shares.  They  executed  tlie  contract 
upon  the  part  of  the  company  with  Inman  Bros.  They  attested  the 
certificate  which  represented  the  shares  deUvered  to  Inman  Bros. 
Holt,  who  held  the  other  share,  interposed  no  objection,  and  does 
not  now  complain.  His  firm  immediatel}'  bought  from  Inman  Bros,  a 
large  number  of  the  bonds,  and  received  a  large  block  of  the  stock, 
for  which  bonds  and  stock  it  paid  cash.  These  were  all  the  persons 
interested  in  the  transaction.  The  company  contracted,  it  obtained 
that  for  which  it  contracted,  and  no  person  or  corporation  then  in 
existence,  or  which  subsequently  came  into  existence  as  an  interested 
party,  can  be  heard  in  complaint  of  a  transaction  by  which  no  per- 
son was  defrauded,  and  each  obtained  what  it  contracted  to  obtain. 
The  legal  principle  is  well  settled  which  sustains  such  a  transaction. 
{Woodruff  V.  Eris  Railway  Co.,  93  N.  Y.  609.)  But,  farther,  the 
company  received  the  benefits  of  the  contract  in  the  added  value  to 
its  plant,  and  they  and  their  successors  have  enjoyed  it  since.  The 
plaintiff  in  no  wise  offers  to  restore  to  Inman  Bros.,  or  their  succes- 
sors in  interest,  the  value  which  they  gave  for  the  stock.  It  was 
expressly  said  by  Judge  Finch,  in  speaking  of  a  case  involving  this 
principle,  "  That  kind  of  plunder  which  holds  on  to  the  property  but 
pleads  the  doctrine  of  ultra  vires  against  the  obligation  to  pay  for 
it,  has  no  recognition  or  support  in  the  law  of  this  State."  {Sey- 
mour V.  S,  F.  (7.  Assn,,  144  N.  Y.  341 ;  Pocantico  Water  Works 
V.  Loxc,  20  Misc.  Rep.  484.)  The  last  case  is  quite  similar  to  the 
one  we  are  presently  discussing,  and  supplies  all  that  is  needful  by 
way  of  discussion  and  reasoning  upon  this  branch  of  the  case.  The 
judgment  herein  saves  from  condemnation  145  shares  of  stock. 
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Although  all  of  Buch  shares,  except  possibly  three,  came  from  the 
same  source  as  the  outlawed  shares,  and  even  these  may  not  be 
saved  if  they  are  "  owned  or  held  by  parties  to  this  action  "  other 
than  the  plaintiff.  It  is  somewhat  difficult  to  grasp  how  the  145 
shares  purged  themselves  from  the  taint  of  fraud  which  attached  to 
the  whole.  By  the  vote  of  1 ,855  shares  for  consolidation,  a  consumma- 
tion clearly  lawful  in  itself,  the  penalty  of  death  has  been  inflicted, 
while  tire  145  shares  have  become  regenerated  and  arise  from  a  new 
birth.  We  know  of  no  legal  principle  from  which  such  a  result  can 
be  deduced.  It  is  claimed  by  the  plaintiff  and  found  by  the  court 
that  Hubs  rendered  service  to  the  company,  and  that  the  com- 
pany issued  the  stock  to  him  for  such  service.  Such  finding  and 
claim  are  without  support  in  the  evidence.  The  ten  shares  of 
stock  were  transferred  by  Crow  to  Hnss,  and  Crow  received  his 
shares  from  those  issued  to  Inman  Bros,  by  transfer  from  them. 
IIuss  testified  that  the  service  which  he  rendered  was  during 
the  construction  of  the  works.  "  Both  Mr.  Crow  and  Mr.  Inman 
asked  me  to  get  these  things  for  them  if  I  could,  for  the  use 
of  the  company.  It  was  their  business  to  acquire  water  rights 
for  the  company.  I  supposed  they  were  under  contract  to  do 
such  for  the  company."  It  is  true  that  he  speaks  of  being  requested 
by  Smith  to  perform  service  when  he  was  president.  But  such 
statement  does  not  change  the  fact  that  the  work  which  he 
did  was  of  a  character  which  Inman  Bros,  were  to  perform  under 
the  contract.  lie  knew  such  was  the  fact,  rendered  the  serv- 
ice and  received  the  pay  from  the  stock  which  passed  through 
them.  Huss,  therefore,  st(X)d  upon  no  other  or  different  footing 
than  the  other  holders.  Ilis  transferee  could  acquire  no  other 
rights  than  he  held.  (Cook  Stock  &  Stockh.  §  40,  and  cases  cited 
in  note.)  If  the  stock  issued  to  Inman  Bros,  was  invalid,  then  it  fol- 
lows that  tlie  stock  issued  to  Huss  was  also  invalid  and  could  not  be 
made  to  furnish  a  basis  for  this  action.  We  think,  however,  that  this 
stock  was  valid  at  the  time  of  its  issue,  and  in  its  entirety  it  remains 
untainted  with  any  vice.  We  must  assume  that  the  steps  taken 
to  effect  the  consolidation  were  in  all  respects  valid  and  in  accord- 
ance with  law.  .This  has  been  so  decided  in  the  action  brought  by 
Cameron  and  Huss  to  restrain  the  consolidation.  {^Cameron  v.  N. 
Y.  cfe  M,    F.  W,   Co.,  133  X.  Y.  336.)     This  judgment  was  not 
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pleaded  in  bar  of  the  present  action,  and,  consequently,  it  was  not 
admissible   in   evidence  as  constituting  a   bar.     It  was,  however, 
admissible  as  evidence,  and  as  evidence  it  is  conclusive  as  an  adjudica- 
tion of  the  same  facts  if  in  issue  between  the  parties.     {Krekelen  v. 
liitte/*^  r»2  N.   Y.  372.)     It  appears  from   the  complaint   in  that 
action  that,  among   its  causes  of   action,  was   the  claim  that   the 
trustees  of  the  New  York  and  Mount  Vernon  Water  Company  had 
caused  to  l)e  organized  the  New  York  City  Suburban  Water  Com- 
pany, with  a  nominal  capital  of  $1,500,000  ;  that  the  latter  company 
had  no  assets  and  was  formed  for  the  purpose  of  absorbing  the  other 
two  companies.     It  further  set  up  the  making  of  a  mortgage  to  the 
Atlantic  Trust  Company,  and  that  it  was  proposed  to  make  this  mort- 
gage a  lien  upon  the  property  of  the  New  York  and  Mount  Vernon 
Water  Company  in  pursuance  of  the  agreement  of  consolidation  which 
it  was  averred  was  made.     The  judgment  entered  in  that  action  is, 
therefore,  conclusive  as  evidence  so  far  as  the  present  complaint 
seeks  to  make  available  these  acts  upon  the  part  of  the  consolidating 
companies  as  a  ground   of   defeating  the  valid  existence  of  the 
Suburban  Company,  the  right  to  consolidate,  and  the  effect  of  such 
consolidation.     (  Williamsburgh  Savings  Jicmk  v.  Tmcii  of  Solon. 
136  N.  Y.  4(55  ;  House  v.  Zockwood,  137  id.  259.)    Upon  these  ques- 
tions the  plaintiffs  in  that  action  contended  for  the  same  things  in 
this  respect  that  the  plaintiff  does  in  the  present  action,  and  upon 
these  questions  we  think  he  is  concluded  by  the  former  judgment, 
as   he   is   a  privy   in   interest   with   Huss.      But  aside   from  the 
question  of   the  conclusiveness  of   this   record   upon   this  subject 
as  a  technical  rule,  we  regard  the  decision  in  that  case,  embracing 
as  it  necessarily  did   the  validity  of  the  vote  to  consolidate,  and 
the   agreement   of   consolidation,  as   conclusive   of   the   questions. 
The   agreement   of  consolidation    was    before    the   court   in  that 
case,   and   the   facts  set  out   in    the  affidavits  embraced  all  the 
matters   and   things  leading  up   to  the  execution  of   that  agree- 
ment.    The  court  must  have  considered  those  questions  in  reach- 
ing   the   conclusion    at    which    it   arrived,   as   they   were  in   the 
case  and  urged  in  the  l)rief  of  counsel.     Huss  was  fully  aware  of 
all  the  proceedings ;  he  was  served  with  a  copy  of  the  agreement 
of  consolidation  and  notice  of  meeting  of  the  stockholders  to  vote 
thereon.     After  the  adjudication  which  dismissed  his  complaint  in 
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the  former  action,  lie  took  no  part  in  the  consiunmation  of  consoli- 
dation, interposed  no  objection  thereto  and  gave  no  sign  either  of 
approval  or  disapproval,  but  he  and  his  assignor  slept  upon  what- 
ever rights  they  possessed  for  live  years  after  consolidation  was 
effected,  and  for  ten  years  after  the  issue  of  the  stock  to  the  Ininans. 
It  became  the  duty  of  IIuss,  if  he  desired  to  assert  any  right,  to  act 
promptly,  and,  failing  so  to  do,  he  became  bound  by  acquiescence 
therein,  and  is  estopped  from  asserting  any  right  as  against  any  per- 
son who  has,  in  good  faith,  dealt  with  the  corporation  and  received 
its  securities.  {Kent  v.  Quicksilver  Milling  Co.^  78  N.  Y.  159;  2 
Morawetz  Corp.  §  630.)  And  this  is  the  rule,  even  though  there  be 
affirmative  fraud  in  the  transaction,  where  such  fraud  is  known  or 
is  subsequently  ascertained  and  no  steps  are  taken  either  to  arrest 
or  correct  it.  {Twin  Lick  Oil  Co,  v.  Marbury^  91  U.  S.  587  ;  Barv 
V.  N.  F.,  Z.  E,  i&  W,  R,  R,  Co.,  125  N.  Y.  263.)  No  public  inter- 
est was  affected  by  this  transaction.  It  is  purely  private  in  its 
character,  extent  and  injury,  and,  therefore,  consent,  acquiescence 
or  Inches  can  validate  the  act.  In  these  questions  was  also  involved 
tiie  valiility  of  the  1,855  shares  of  stock  which  voted  for  consolida- 
tion. Tliere  lias  never  been  any  pretense  but  that  Coffin  &  Stanton 
became  possessed  of  these  shares  in  a  lawful  manner  by  purchase, 
and  thereby  acquired  the  right  to  vote  upon  them,  either  in  their 
own  name  or  in  the  name  of  their  transferee.  Huss  was  as  well 
act^nainted  with  all  of  these  facts  at  that  time  as  he  was  at  any  sub- 
sequent time.  It,  therefore,  follows  that,  so  far  as  the  proceedings 
which  led  up  to  the  consolidation  of  these  companies  are  concerned,, 
there  is  no  basis  in  law  upon  which  they  may  now  be  interfered 
witli,  and  the  persons  who  acquired  rights  thereunder  must  be  held 
to  be  protected  in  such  rights  as  they  acquired. 

There  exists  strong  ground  for  saying  that  the  mortgage  held  by 
the  Atlantic  Trust  Company  became  a  lien  upon  all  of  the  property 
held  by  the  consolidated  company.  But  we  do  not  find  it  necessary 
in  this  action  to  determine  or  discuss  this  question.  It  is  sufficient 
now  to  say  that,  whether  such  mortgage  be  valid  or  invalid,  persons 
who  have  parted  with  their  money  or  property  upon  the  strength  of  it 
as  a  security  are  entitled  to  protection,  and  that  the  company  and  its 
stockholders  are  estopped  from  asserting  its  invalidity.  {Carj>enter 
App.  Div.— Vol.  XXVI.        65 
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V.  BIcLck  Hawk  Gold  Mining  Co,^  65  N.  Y.  43.)  It  is  evident  that 
8oine  of  the  bonds  were  issued  for  cash  which  the  company  received. 
It  is  certain  that  the  payment  of  $195,000  upon  the  third  mortgage 
of  the  New  York  and  Mount  Vernon  Water  Company  arose  ont  of  the 
proceeds  of  the  bonds,  and  the  same  is  true  so  far  as  money  was 
placed  in  the  company  to  construct  and  extend  its  works,  and  pay  the 
floating  debts  wliich  had  existence  when  the  consoHdation  took  effect. 
Money  advanced  for  these  purposes  upon  the  faith  of  negotiable 
instruments  issued  by  the  company  became  debts  of  the  company, 
whether  the  holder  could  look  to  any  particular  security  for  their 
payment  or  not.  In  view  of  this  rule  it  is  to  be  borne  in  mind 
that  this  action  is  brought  by  a  stockholder  seeking  to  enforce 
his  right  in  the  property  of  the  company.  But  his  rights,  in 
this  respect,  are  subordinate  to  the  rights  of  the  creditors  of 
the  company.  We  may  assume  that  the  mortgage  to  the  Atlantic 
Trust  Company  was  invaUd ;  that  its  foreclosure  was  collusive  and 
fraudulent;  that  the  committee  of  reorganization  had  notice  of 
all  the  facts,  and  that  the  reorganized  company  is  honeycombed 
with  fraud.  But  all  this  does  not  wipe  out  the  fact  that  the  Xew 
York  City  Suburban  Water  Company  still  exists  as  a  corporation, 
and  that  it  has  creditors,  and  that  those  creditors  who  have  taken 
its  securities  in  good  faith  are  entitled  to  be  paid.  No  stockholder 
can  institute  his  action  and  secure  to  himself  a  proportionate 
share  of  the  property  of  the  corporation,  represented  by  his  stock, 
witliout  regard  to  the  rights  of  creditors  and  m  preference 
thereto.  The  court  will  not  grant  relief  to  such  stockholder  by 
ordering  a  sale  of  the  whole  property  of  the  corporation,  and 
distribute  the  proceeds  among  its  stockholders  without  any  pro- 
vision for  paying  creditors.  Sequestration  of  the  property  of 
corporations  may  not  be  had  under  such  a  proceeding  and  in 
such  an  action.  It  is  opposed  to  the  settled  policy  of  the  State 
in  distributing  the  property  of  corporations.  (Code  Civ.  Proc. 
§  1784  et  seip)  This  judgment  makes  no  provision  for  any  cred- 
itor except  such  as  are  secured  by  mortgage,  and  wipes  ont  bonds 
and  other  obligations  to  the  extent  of  nearly  $1,500,000.  It  dis- 
tributes the  property  of  a  corporation  among  a  certain  named  class 
of  stockholders.  It  gives  to  no  creditor,  aside  from  those  parties 
to  this  action,  an  opportunity  to  be  heard  or  prove  his  claim,  and 
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places  beyond  his  reach  the  property  whicli  is  liis  security.  What- 
ever be  tlie  riglits  of  the  plaintiff  under  the  action  which  he  has 
brought,  we  may  safely  say  that  they  do  not  embrace  the  judg- 
ment which  he  has  secured,  and  can  never  embrace  any  right 
which  leaves  out  of  view  the  creditors  of  either  corporation,  for 
if  we  should  treat  the  New  York  City  Suburban  Water  Com- 
pany as  non-existent  and  revive  the  New  York  and  Mount  Yernon 
Water  Company  for  the  purpose  of  reaching  its  property,  the 
claim  of  its  technical  dissolution  by  consolidation  (a  claim  which 
seems  to  us  absolutely  inconsistent  with  the  holding  that  the  con- 
solidation was  invalid),  would  not  prevent  the  court  from  the  appli- 
cation of  proper  rules  for  the  protection  of  its  creditors  and  others 
in  the  distribution  of  its  pro}>erty.  Whatever  may  liave  been  the 
frauds  of  Coffin  &  Stanton,  it  would  be  most  unconscionable  to  per- 
mit the  stockholders  to  avail  themselves  of  the  property  which  has 
been  paid  for  by  innocent  creditors.  Such  a  course  would  work  a 
judicial  fraud  far  worse  than  anything  which  has  heretofore  tran- 
spired respecting  these  corporations.  In  no  view  can  this  judgment 
be  sustained. 

It  should,  therefore,  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  final  award  of  costs. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 


The  Harbisburg  Pipe  Bending  Company  (Limited),  Appellant, 
V.  Charles  J.  Welsh,  Respondent. 

Pleading  —  application  for  an  order  of  arrest  for  fraud —  the  facts  constituting  the 

fraud  must  be  stated. 

Upon  an  application  by  the  plaintiff,  in  an  action  to  recover  for  goods  sold,  for 
an  order  of  arrest  under  section  549  of  the  Code  of  Civil  Procedure,  upon  the 
ground  that  the  defendant  was  guilty  of 'fraud  in  making  the  purchase,  the 
facts  constituting  the  alleged  fraud  must  be  stated;  a  complaint  is  not  sufficient 
which  alleges,  "  on  information  and  belief,  that  the  defendant  herein  was  guilty 
of  a  fraud  in  the  purchase  of  said  goods,  and  in  contracting  or  incurring  said 
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liability,  and  that  be  bas,  since  the  making  of  tbe  contract,  removed  and  dis- 
posed of  bis  property  with  intent  to  defraud  bis  creditors." 
SemUe,  that  it  requires  as  good  a  case  on  tbe  pleadings  to  obtain  an  order  of 
arrest  upon  tbe  ground  of  fraud  as  would  be  required  to  justify  a  vendor  in 
rescinding  tbe  contract. 

Appeal  by  the  plaintiff,  The  Harrisbiirg  Pipe  Bending  Company 
(Limited),  from  an  order  of  the  Supreme  Court,  made  at  the 
Kings  County  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  Kings  on  the  1st  day  of  November,  1897,  vacating 
and  setting  aside  an  order  of  arrest 

Hector  M.  Uitchings^  for  the  appellant. 

Esek  Coicen^  for  tlie  respondent. 

Woodward,  J.: 

The  complaint  in  this  action  alleges  that  the  defendant  purchased 
certain  goods  of  the  Ilarrisburg  Pipe  Bending  Company  (Limited) 
to  the  amount  of  %742.24^,  %\00  of  which  has  been  paid,  and  ''on 
information  and  belief  that  the  defendant  herein  was  guilty  of  a 
fraud  in  the  purchase  of  said  goods  and  in  contracting  or  incurrinjj 
said  liability,  and  that  he  has,  since  the  making  of  the  contract, 
removed  and  disposed  of  his  property  with  intent  to  defraud 
his  creditors."  The  arrest  was  made  under  tbe  provisions  of  sec- 
tion 54r9  of  the  Code  of  Civil  Procedure,  and,  upon  a  motion  to  set 
aside  the  order  of  arrest,  the  court  granted  the  motion,  and  in  a 
memomndum  says  that  "  the  complaint  and  affidavit  on  which  the 
order  was  granted  was  not  sufficient  to  show  any  fraud  in  contract- 
ing the  debt.  In  fact  no  representations  were  made.  The  state- 
ment of  things  that  occurred  afterwards  is  irrelevant.  The  com- 
plaint does  not  seem  to  state  a  case  of  fraud  at  all.  The  statement 
of  evidence  in  it  is  not  pleading." 

There  is  no  good  ground  for  disturbing  this  conclusion  of  the 
court ;  it  is  necessary,  to  bring  the  defendant  within  the  provii^ions 
of  section  549  of  the  Code  of  Civil  Procedure,  that  the  facts  neces- 
sary to  constitute  the  fraud  be  stated.  There  is  not  a  single  fact 
stated  which  is  calculated  to  support  the  charge  of  fraud  in  the  pur- 
chase of  the  goods,  and  the  material  facts  in  the  affidavit  on  which 
the  order  of  arrest  was  granted  are  met  and  overcome  by  the  dec- 
larations in  the  affidavit  of  the  defendant  in  such  a  manner  as  to 
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destroy  all  presumption  of  fraud  which  might  grow  out  of  the 
recital  of  the  plaintiff.  ''  It  is  not  fraudulent  jt?€r  se  for  a  person  in 
embarrassed  circumstances,"  say  the  court  in  the  case  of  Pinckney 
V.  Darling  (3  App.  Div.  553),  "  to  buy  goods,  withholding  the 
information  from  the  seller  of  the  actual  condition  of  his  business 
affairs.  It  seems  to  be  a  cardinal  factor  in  cases  of  this  character 
that  there  must  exist  an  intent  on  the  part  of  the  purchaser  to  cheat 
the  seller,  or,  as  said  in  NichoU  v.  Puitier  (18  N.  Y.  295),  there 
must  exist  at  least  an  intention  to  do  an  act,  the  necessary  result  of 
which  will  be  to  cheat  and  defraud  another.  And,  as  said  in  the 
case  of  The  Phasmx  Iron  Company  v.  Ilopatcong  (127  N.  Y.  206), 
the  fact  of  insolvency  and  the  failure  of  a  debtor  to  disclose  the 
condition  of  his  business,  unless  there  is  an  intent  not  to  pay  for 
what  was  purchased,  does  not  constitute  such  fraud  as  would  entitle 
a  creditor  to  rescind  a  contract."  (See,  also,  Morris  v.  Taleott^  96 
N.  Y.  100 ;  Hotchl-in  v.  Third  Natioiial  Bank,  127  id.  329.) 

There  is  no  evidence  of  intent  on  the  part  of  the  defendant  to 
defraud  the  plaintiff  of  its  pay.  The  letters  submitted  all  show  an 
intention  to  pay,  and  no  fact  is  established  to  show  that  his  repre- 
sentations as  to  his  failure  to  make  such  payments  are  not  true.  It 
ought  certainly  to  require  as  good  a  case  on  the  pleadings  to  warrant 
an  arrest  as  would  be  required  to  justify  a  vendor  in  rescinding  a 
contract,  and  in  this  essential  particular  the  complaint  in  the  case 
under  consideration  does  not  meet  the  requirements. 

The  order  of  the  Special  Term  is  aflSrmed,  with  ten  dollars  costs 
and  disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Joseph  Parento,  Respondent,  v.  Taylor  &  Company,  Appellant. 

Negligence — selection  by  an  employee  of  an  unfit  but  not  structurally  defcctite 
machine  —  acceptance  of  an  obvious  risk —  res  ipsa  loquitur. 

The  selection  by  au  experienced  employee,  from  among  several  traveling  cranes, 
of  one  not  shown  to  have  been  improperly  constructed,  which,  to  the  knowl- 
edge of  the  employee,  had  rust  and  dirt  in  its  parts,  and  was  not  oiled,  consti- 
tutes a  clear  assumption  on  his  part  of  an  obvious  risk. 

Where  the  hand  chain  attached  to  a  traveling  crane  fails  to  work,  and  the 
employee  engaged  in  operating  it  pulls  upon  the  lowering  part  of  the  hand 
chain,  whereupon  the  load  comes  down  suddenly,  drawing  his  hand  in  between 
the  chain  and  wheel  and  injuring  it,  no  presumption  arises  from  the  manner  in 
which  the  accident  occurred  that  it  was  necessarily  caused  by  the  stretching 
of  a  link  in  the  chain  ;  the  doctrine  of  res  ipsa  loquitur  does  not  apply  to  such 
a  case. 

Appeal  by  the  defendant,  Taylor  &  Company,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  tlie  county  of  Kings  on  the  12th  day  of  April,  1S97, 
upon  the  verdict  of  a  jury  for  $500 ;  also  from  au  order  entered  in 
said  clerk's  office  on  the  12th  day  of  April,  1S97,  denying  the 
defendant's  motion  to  dismiss  the  complaint,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  15th  day  of  April,  1897,  deny- 
ing the  defendant's  motion  for  a  new  trial  made  upon  the  minutes, 
except  from  so  much  of  said  last-mentioned  order  as  stays  the  execu- 
tion of  judgment  for  thirty  days  after  notice  of  entry  of  judgment 

Ilerhert  C,  Suiyth^  for  the  appellant. 

«/.  Stewart  lioss,  for  the  respondent. 

Goodrich,  P.  J. : 

The  action  is  brought  to  recover  damages  for  injuries  sustained  by 
the  plaintiff  while  in  the  defendant's  employ.  The  jury  rendered  a 
verdict  for  $500,  and  from  the  judgment  entered  thereon  and  the 
order  denying  a  motion  for  a  new  trial  the  defendant  appeals.  At 
the  close  of  the  plaintiff's  ctise  a  motion  was  made  to  dismiss  the 
complaint;  this  motion  was  denied,  and  exce])tion  taken.  The  same 
motion  was  renewed  at  the  close  of  the  entire  case,  with  the  same 
ruling  and  exception. 
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The  plaintiff  liad  been  in  the  employ  of  the  defendant  for  three 
or  four  yeai-s,  and  his  duty  required  the  moving  of  heavy  iron  cast- 
ings from  place  to  place.  These  heavy  castings  were  moved  hy 
means  of  cranes  running  along  an  overhead  structure  known  as  a 
tramway  or  traveler.  There  were  several  of  these  cranes,  and  the 
plaintiff,  shortly  before  the  accident,  selected  one  of  them  to  move  a 
heavy  casting  weighing  some  350  pounds ;  while  moving  the  casting 
he  received  his  injury.  The  crane  has  two  heavy  chains,  known  as 
hoisting  or  load*  chains,  running  around  two  pulleys,  and  also  an 
endless  chain,  somewhat  smaller  than  the  other,  running  to  a  sepa- 
rate pulley  which  is  geared 'on  to  the  main  pulley.  This  lighter  or 
hand  chain  does  not  sustain  any  bearing  weight,  but  is  simply  used  to 
operate  the  main  pulley;  it  runs  throngh  the  upper  but  not  the 
lower  pulley.  The  heavy  load  chain  moves  slowly,  and  it  requires 
fifty  pulls  of  the  hand  chain  to  raise  a  casting  nine  inches  by  means 
of  the  load  chain. 

It  appears  that  the  plaintiff  had  frequently  used  these  cranes, 
including  the  one  which  caused  his  injury,  and  was  familiar  with 
the  method  of  their  operation.  On  the  occasion  in  question  he  was 
using  the  hand  chain  to  hoist  a  ctisting,  and  had  lifted  it  several  inches 
when  it  failed  to  work,  whereupon  he  took  hold  of  the  lowering 
part  of  the  hand  chain  and  pulled  upon  it.  This  set  free  the  heavy 
chain  and  the  load  came  down  suddenly. 

The  plaintiff  testified :  **  I  didn't  have  a  chance  to  pull  my  hand 
away  ;  the  weight  of  it  brought  my  hand  into  the  middle  chain, 
wliich  is  attached  to  the  hook,  and  my  fingers  were  drawed  in 
between  that  wheel,  the  lower  wheel,  *  *  *  and  the  chain." 
Three  of  his  fingers  were  taken  off. 

It  appeared  by  the  testimony  of  Lynch,  another  witness  for  the 
plaintiff,  that  this  particular  crane  had  worked  hard  at  thnes.  He 
testified  :  "  I  found  out  why  it  worked  hard.  It  was  not  oiled  —  it 
was  not  oiled,  and  then  it  ran  dry,  like  there  was  no  oil  on  it ;  it 
would  get  hot  and  stick,  same  as  any  other  piece  of  machinery." 

The  original  complaint  alleged  that  the  accident  resulted  from  the 
fact  that  *'  the  chain  held  by  plaintiff  (being  insecure,  insufficient 
and  negligently  and  improperly  used  for  this  purj>ose}  suddenly  parted 
from  its  position,"  and  that  this  occasioned  injury  to  the  plaintiff. 

Some  testimony  was  given  tending  to  show  that  the  accident 
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occurred  from  a  failure  to  oil  tlie  chain  before  using,  and  that  it 
resulted  from  rust  upon  the  chain,  but  the  complaint  was  amended 
at  the  trial,  after  both  parties  had  rested,  so  as  to  allege  that  the 
accident  occurred  from  "the  defective  condition  of  said  hoisting 
machine,  which  said  defect  consisted  in  the  chain  which  formed  a 
part  of  said  hoisting  machine,  having  become  stretched  or  out  of 
repair,  so  that  it  caught  in  the  sheaves  of  the  pulleys  of  said  hoist- 
ing machine  and  became  fast."  The  following  colloquy  occurred  : 
"  Mr.  Smyth  :  I  understand  that,  as  the  complaint  reads  here,  we  are 
meeting  the  complaint  that  the  chain  had  stretched?  The  Court: 
Tliat  and  that  alone.  Mr.  Ross :  Yes,  and  that  that  inference  can 
be  drawn  from  the  facts.  The  Court:  Yes,  but  that  particular 
defect  of  the  stretching  of  the  chain,  that  is  the  reason  the  accident 
happened.  Mr.  Smyth  :  Yes,  so  that  they  now  eliminate  rust,  want 
of  oil  and  everything  but  the  stretching  of  the  hand  chain.  Mr.  Ross : 
Yes,  eHminate  all  tliat." 

There  was  also  positive  evidence  on  behalf  of  the  defendant, 
which  seems  to  have  been  uncontradicted,  as  follows:  "By  the 
Court :  Q.  Was  there  any  stretching  of  this  chain  on  this  machine  ? 
A.  There  could  not  possibly  have  been.  By  the  Court :  Q.  As 
a  matter  of  fact,  you  say  ?     A.  No,  sir,  there  was  not." 

The  court  in  its  charge  said:  "No  one  swears  the  chain  was 
lengthened,  but  the  plaintiff,  without  saying  he  saw  the  chain  was 
lengthened,  asked  you  to  find  that,  from  the  happening  of  the  acci- 
dent in  the  way  it  did,  the  chain  must  have  been  out  of  order  in  the 
way  his  complaint  now  claims  it  was,  as  no  other  condition  would 
account  for  the  accident.  It  is  for  yon  to  say,  as  a  question  of  fact, 
whether  the  defendant  was  negligent  in  having  in  use  a  machine 
out  of  order,  and  whether  plaintiff  was  free  from  all  neglect." 
To  this  no  exception  was  taken. 

The  question  is  thus  presented  whether  there  was  testimony  justi- 
fying the  refusal  to  dismiss  the  complaint  and  the  finding  of  a 
verdict  that  the  accident  resulted  from  the  imperfect  condition  of 
the  machine.  The  only  defect  which  is  the  subject  of  consideration 
is  that  which  resulted  from  the  alleged  stretching  of  the  chain. 
There  is  no  evidence  that  the  chain  was  stretched.  It  appears 
affirmatively,  with  more  or  less  force,  that  the  chain  was  not 
stretched,  but  the  plaintiff's  counsel,  in  his  brief,  says  :  "  It  is  true 
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that  tliere  is  no  direct  evidence  pointing  out  a  particular  defect  in 
the  crane,  bnt  the  evidence  of  defendant's  witness  Smith  as  to  the 
effects  of  tlie  stretching  of  a  link  of  tlie  middle  chain  cori-esponds  so 
closely,  even  in  details,  with  what  actually  occurred,  that  the  infer- 
ence forces  itself  upon  the  mind  that  a  link  in  the  chain  of  this 
cmne  was  stretched."  This  is  the  ground,  if  any,  upon  which  the 
case  nnist  rest.  This  is  not  one  of  those  cases  in  which  the  doctrine 
res  ipsa  loquitur  applies.  The  accident  may  have  resulted,  as  the 
plaintifFs  evidence  indicates,  from  rust  and  failure  to  oil,  or  from 
stretching  of  the  chain,  and  it  cannot  be  said  that  the  accident 
resulted  necessarily  from  a  stretched  chain,  even  if  there  was  evi- 
dence sufficient  to  establish  that  fact.  In  addition  to  this,  there  were 
several  cranes  whicli  the  plaintiff  might  have  used,  and  he  selected 
tlie  crane  with  which  he  attempted  to  raise  the  casting. 

There  is  no  evidence  that  the  machine  was  improperly  constructed, 
and  the  selection  by  the  plaintiff  of  a  crane  which  had  fust  and  dirt 
in  its  parts  and  was  not  oiled,  instead  of  one  of  the  other  machines 
which  were  free  from  this  trouble,  and  the  fact  that  he  noticed  this 
condition,  constituted  a  clear  assumption  of  an  obvious  risk. 

A  somewhat  similar  question  was  decided  at  the  present  term  of 
this  court,  and  the  reasoning  of  the  opinion  applies  to  this  action. 
(^Gcu^cey  V.  New  York  cfe  Cuba  Mail  Steamshij)  Co,^  ante^  p.  456.) 

The  refusal  to  dismiss  the  complaint  was  error,  for  which  the 
judgment  and  order  must  be  reversed  and  a  new  trial  granted. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 

App.  Div.— Vol.  XXVI-        m 
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John  T.  Rowland,  Appellant,  v.  Phebe  Hobby,  as  Administratrix, 
etc.,  of  David  R.  Hobby,  Deceased,  Respondent. 

Estoppel  of  a  former  judgment  —  that  the  same  issue  was  involted  muH  be  proved  by 
the  person  who  alleges  it  —  the  charge  of  the  judge  to  the  jury  is  competent  etidenee 
on  ifuit  question. 

It  is  incumbent  upon  a  party  setting  up  the  estoppel  of  a  former  judgment 
between  the  parties  to  show  that  the  matter,  as  to  which  the  former  judgment 
is  claimed  to  be  an  estoppel,  was  necessarily  involved  in  the  rendition  of  the 
former  judgment. 

It  seems,  that  the  charge  of  the  court  to  the  jury  is  competent  to  show  the  pre- 
cise issues  passed  upon  by  the  jury. 

Appeal  by  the  plaintiflF,  John  T.  Rowland,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Queens  on  the  26th  day  of  Xovember, 
1697,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
Queens  County  ISpecial  Term  dismissing  the  complaint. 

CharUs  D.  liidgway^  for  the  appellant. 

Williairi  J,  Griffin^  for  the  respondent. 

Goodrich,  P.  J. : 

The  complaint  alleges  that  the  plaintiflE  and  David  R.  Hobby, 
deceased  (of  whose  personal  estate  the  defendant  is  administratrix), 
entered  into  a  copartnership  agreement  for  the  building  of  a  sea 
wall  at  Hoffman's  Island,  each  party  to  be  equally  interested  in  the 
profits  and  losses  of  the  enterprise ;  that  they  entered  upon  the  work, 
and  continued  it  until  Hobby's  death ;  that  thereafter  the  plaintiff 
completed  the  wall,  w^hich  resulted  in  a  loss  of  $1,780.10.  The 
plaintiff  demands  judgment  for  an  accounting  and  payment  of  one- 
half  of  the  loss. 

The  defendant  denies  knowledge  of  the  copartnership,  and  sets  up 
as  a  defense  that  in  a  previous  action  brought  by  her  as  administratrix 
against  Rowland,  for  the  collection  of  a  note  made  by  the  latter,  it 
was  alleged  by  Rowland  as  a  defense  that  there  was  a  partnership 
between  the  parties ;  that  Rowland  had  made  the  note  as  a  method 
of  furnishing  his  share  of  capital ;  that  the  note  was  to  be  paid  out 
of  the  profits  of  the  enterprise,  and  not  otherwise ;  that  the  admin- 
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istratrix  replied  denying  these  allegations,  and  that  the  question  of 
copartn.ership  was  at  issue ;  that  there  was  a  judgment  in  favor  of 
Mi-s.  Hobby ;  so  that  it  was  adjudged  that  there  was  no  such  part- 
nership, and  that  the  judgment  is  rea  judicata  between  the  parties 
in  the  present  action. 

On  the  trial  of  the  present  action  the  administratrix  oflEered  in 
evidence  the  judgment  roll,  and  also  the  stenographer's  minutes  of 
the  evidence  taken  at  the  former  trial ;  and  the  plaintiff  herein  con- 
tends that  it  is  conclusively  shown  by  the  minutes  that  the  question 
of  partnership,  though  set  up  in  the  answer,  was  never  passed  upon 
by  the  jury  in  the  former  action,  and  was  not  litigated  in  nor  essen- 
tial to  the  judgment  in  that  action.  In  this  action  the  court  dis- 
missed the  complaint,  saying :  "  The  judgment  in  Hobby ^  as  Ad?/iin- 
istratrix,  etc.,  vs.  Rowland  is  conclusive  upon  the  main  question 
presented  here.  In  that  action  defendant,  to  sustain  his  defense, 
sought  to  establish  a  copartnership  between  himself  and  defendant's 
decedent.  He  presented  that  question  and  it  was  litigated  ;  it  was 
a  material  and  essential  fact  to  such  defense." 

The  doctrine  of  res  judicata  is  considered  by  this  court  in 
the  case  of  McCarthy  v.  lliller  {post,  p.  588),  and  the  court, 
reviewing  the  authorities,  held  that :  "  It  is  not  sufficient  that  the 
action  should  be  between  the  same  parties  and  in  respect  to  the 
same  property ;  it  must  be  shown  that  the  particular  cause  of  action 
has  been  before  the  court,  and  that  it  was  passed  upon  in  arriving 
at  the  judgment  of  the  court."  The  doctrine  was  also  stated  tliat 
the  burden  of  proof  is  upon  the  party  who  relies  upon  the  estoppel, 
and  he  must  show  that  the  matter  in  controversy  has  been  already 
heard  and  determined. 

I  ttnd  a  good  statement  of  the  principle  here  involved  in  the  case 
of  House  V.  Lockwood  (137  N.  Y.  259,  268),  where  the  court  said  : 
^''TXiG  ^ewQYsX  ^odti'iuQ  oi  res  ad  judicata  is  well  understood.  The 
rule  is  founded  upon  convenience  and  public  policy.  Issues  which 
the  parties  have  submitted  to  a  court  of  competent  jurisdiction  and 
had  determined  are  put  at  rest,  and  are  not  to  be  reopened  and  reliti- 
gated,  and  their  adjudication  is  conclusive  in  all  subsequent  contro- 
versies between  them  where  the  same  matter  comes  again  directly 
in  question.  But  the  rule  is  not  always  easy  of  application,  and 
there  are  qualifications  to  it  which  must  be  carefully  noticed.     The 
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rule,  witli  its  qualifications,  is  very  well  stated  in  the  brief  of  the 
learned  counsel  for  the  appellant  in  this  action,  as  follows :  '  A  judg- 
ment does  not  operate  as  an  estoppel  in  a  subsequent  action  l)etweeu 
the  parties  a^  to  immaterial  or  unessential  facts,  even  though  put  in 
issue  by  the  pleadings  and  directly  decided.  But  it  is  final  as  to 
every  fact  litigated  and  decided  therein,  having  such  a  relation  to 
the  issue  that  its  determination  was  necessary  to  the  determination 
of  the  issue.' " 

It  appears  by  the  record  that  on  the  trial  of  the  former  action 
the  partnership  was  proven  without  contradictory  testimony',  but  an 
examination  of  the  testimony  in  that  action  shows  that  there  was 
also  evidence  that  the  note  was  not  given  in  connection  with 
the  partnership,  but  was  for  money  borrowed  by  Rowland  iwm 
Hobby,  and  that  after  Hobby's  death  Rowland  admitted  this  fact 
and  promised  to  pay  the  note ;  so  that  the  question  of  partnership 
was  not  necessary  and  essential  to  the  decision  of  the  issues  by  tlie 
jury.  The  jury  might  have  found  that  the  note  was  given  in  con- 
nection with  partnership  matters,  and  in  that  event  the  verdict 
would  have  properly  have  been  for  Rowland.  There  could  not 
properly  have  been  a  verdict  for  Mrs.  Hobby  unless  it  was  based  on 
a  finding  that  the  note  was  not  given  as  a  part  of  the  capital  of  the 
co])artnership,  but  was  outside  of  its  affairs.  In  other  words,  the 
question  of  partnership  was  not  necessarily  "  passed  upon  in  arriv- 
ing at  the  judgment  of  the  court,"  as  stated  in  McCarthy  v.  Hiller 
{supra). 

There  is  abundant  authority  for  tliis  doctrine.  Washington, 
AleX'indrla  db  Georgetown  Steam-Packet  Co.  v.  Sickles  (24  How. 
[U.  S.]  383)  was  an  action  on  two  special  counts  and  the  general 
counts  in  assumpsit.  The  jury  rendered  a  general  verdict,  but 
it  did  not  appear  upon  which  of  the  counts  it  was  rendered.  The 
court  said  (p.  345):  "The  defendants  in  error  contend  the  jurr, 
by  their  verdict,  necessarily  found  the  statements  of  fact  in  all 
the  counts  of  the  declaration  to  be  true ;  and  the  effect  of  a  ver- 
dict and  judgment  on  the  whole  declaration  and  a  verdict  and 
judgment  on  the  first  count  is  precisely  the  same,  in  producing  an 
estopi)el,  as  respects  the  matters  contained  in  that  special  count 
But  this  is  not  true.  If  the  verdict  had  been  rendered  on  the 
special  count  in  exclusion  of  the  others,  the  record  itself  would  have 
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shown  that  the  existence  and  validity  of  the  contract  were  in  ques- 
tion. There  would  have  been  no  ground  for  the  inquiry  whether 
any  other  issue  was  presented  to  the  jury.  But,  where  a  number  of 
issues  are  presented,  the  iindiiig  on  any  one  of  which  will  warrant 
the  verdict  and  judgment,  it  is  competent  to  show  that  the  finding 
Wiis  upon  one  rather  than  on  another  of  these  different  issues. 
{Henderson  v.  Kennet^  1  Rich.  R.  474;  Savoyer  v.  Woodhury^  7 
Gray,  499.)" 

The  decree  was  reversed  and  the  cause  remanded  for  further  pro- 
ceedings, which  being  had,  the  same  cause  came  up  in  a  subsequent 
appeal  (snh  nomine  Packet  Company  v.  Sivkles^  5  Wall.  580),  where 
the  court  (p.  592)  stated  :  "  As  we  understand  the  rule  in  respect  to 
the  conclusiveness  of  the  verdict  and  judgment  in  a  former  trial 
between  the  same  parties,  when  the  judgment  is  used  in  pleading  as. 
a  technical  estoppel,  or  is  relied  on  by  way  of  evidence  as  conclu- 
sive j)er  se,  it  must  appear,  by  the  record  of  the  prior  suit,  that  the 
particular  controversy  sought  to  be  concluded  was  necessarily  tried 
and  determined  —  that  is,  if  the  record  of  the  former  trial  shows  that 
the  verdict  could  not  have  been  rendered  without  deciding  the  par- 
ticular matter,  it  will  be  considered  as  having  settled  that  matter  as 
to  all  future  actions  between  the  parties;  and,  further,  in  cases 
where  the  record  itself  does  not  show  that  the  matter  was  neces- 
sarily and  directly  found  by  the  jury,  evidence  aliunde  consistent 
with  the  record  may  be  received  to  prove  tiie  fact ;  but,  even  where 
it  appears  from  the  extrinsic  evidence  that  the  matter  was  properly 
within  the  issue  contnn^erted  in  the  former  suit,  if  it  be  not  shown 
that  the  verdict  and  judgment  necessarily  involved  its  consideration 
and  determination,  it  will  not  be  concluded." 

In  Sawyer  v.  Woodbury  (7  Gray,  499,  503)  the  principle  was 
recognized,  and  it  was  held  ''  that  where  the  fact  in  controversy, 
together  with  many  other  questions  of  fact,  are  within  the  issue  of 
the  case,  in  a  subsequent  case,  where  such  finding  is  relied  on,  it  is 
competent  for  the  party  offering  it  to  go  into  evidence  aliunde  to 
prove  that  such  particular  question  was  actually  contested  and  sub- 
mitted to  the  jury,  and  the  verdict  was  such  as  to  show  that  they 
passed  upon  it." 

Again,  in  Russell  v.  Place  (94  U.  S.  606,  608)  the  same  princi- 
ple was  recognized.     "  It  is  undoubtedly  settled  law  that  a  judg- 
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meiit  of  a  court  of  competent  jurisdiction,  upon  a  question  directly 
involv^ed  in  one  suit,  is  conclusive  as  to  that  question  in  another  suit 
between  the  same  parties.  But  to  this  operation  of  the  judgment 
it  must  appear,  either  upon  the  face  of  the  record  or  be  shown  by 
extrinsic  evidence,  that  the  precise  question  was  raised  and  deter- 
mined in  the  former  suit.  If  there  be  any  uncertainty  on  this  head 
in  the  record  —  as,  for  example,  if  it  appear  tliat  several  distinct 
matters  may  have  been  litigated,  upon  one  or  more  of  which  the 
judgment  may  have  passed,  without  indicating  which  of  them  was 
thus  litigated,  and  upon  which  tlie  judgment  was  rendered  —  the 
whole  subject-matter  of  the  action  will  be  at  large,  and  open  to  a 
new  contention,  unless  this  uncertainty  be  removed  by  extrinsic  evi- 
dence showing  the  precise  point  involved  and  determined.  To 
apply  the  judgment,  and  give  effect  to  the  adjudication  actually 
m.ade,  when  the  record  leaves  the  matter  in  doubt,  such  evidence  is 
admissible." 

Such  a  wealth  of  authority  leaves  the  question  no  longer  open  to 
discussion.  As  the  burden  of  proof  was  on  the  defendant,  who  set 
up  the  estoppel,  she  was  bound,  but  failed,  to  prove  her  allegation 
that  the  question  of  partnership  was  necessarily  involved  in  and  snl> 
mitted  to  the  jury  in  the  former  action,  or  that  it  was  necessarily 
passed  upon  by  the  jury  in  arriving  at  their  verdict. 

The  defendant  could  have  put  in  evidence  the  charge  of  the 
court  in  the  former  action,  which  might  show  the  precise  issues 
passed  upon  by  the  jury ;  but  no  such  proof  appears  in  the  record 
of  this  case.  It  was  stated  on  the  argument  that  such  proof  was 
offered  and  excluded,  but  of  that  we  can  take  no  notice. 

It  follows  that  it  was  error  to  dismiss  the  complaint,  and  that  a 
new  trial  must  be  granted. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 
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The  People  of  the  State  of  New  York  ex  rel.  The  National 
Starch  Manufacturing  Company,  Respondent,  v.  James  I. 
Waldron  and  Others,  Assessors  of  the  Town  of  Oyster  Bay, 
Appellants. 

Tcwation  —  when  the  machinery  of  a  corporation  is  taxable  as  ''land.** 

The  rule  to  be  applied  in  determining  whether  machinery  in  use  by  a  corpora- 
tion upon  its  own  land  is  real  or  personal  property  for  the  purposes  of  taxa- 
tion is  as  rigid  as  that  which  obtains  between  a  vendor  and  a  vendee  upon  a 
question  of  fixtures. 

Machinery,  consisting  in  part  of  machines  standing  on  brick  or  wooden  founda- 
tions, fastened  with  bolts,  in  part  of  machines  slightly  fastened  with  screws,  and 
in  part  of  shafting,  all  capable  of  being  removed  without  material  injury  to  the 
buildings  in  which  they  are,  which  has  been  placed  in  the  building  by  its  owner, 
a  manufacturing  company,  for  the  purpose  of  conducting  a  manufacturing  busi- 
ness, to  which  it  is  essential,  and  which  has  been  purchased,  together  with  the 
premises,  by  a  corporation  which  conducts  a  similar  business  thereon,  must 
be  deemed  to  have  been  permanently  annexed  to  the  land  for  the  purposes  of 
the  business,  and  as  such  is  taxable  as  "land"  within  the  meaning  of  that 
term  as  defined  in  the  Revised  Statutes. 

Appeal  by  the  defendants,  James  I.  Waldron  and  others,  asses- 
sors of  the  town  of  Oyster  Bay,  from  a  final  order  of  the  Supreme 
Court,  made  at  tlie  Queens  County  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Queens  on  the  5tli  day  of  January, 
1898,  upon  a  writ  of  certiorari  reducing  the  assessment  of  the 
relator's  real  property  in  the  town  of  Oyster  Bay,  Queens  county, 
for  the  year  1897,  from  |330,000  to  $200,000. 

George  W,  Davison^  for  the  appellants. 

JE.  T.  Payn^^  for  the  respondent. 

Goodrich,  P.  J. : 

The  property  in  question  consists  of  thirty-one  acres  of  land,  of 
the  value  of  $200,000,  and  of  eleven  steam  engines,  forty-three 
pumps  and  other  tools,  shafting,  pulleys,  etc.,  in  the  relator's  build- 
ing upon  said  land  at  Oyster  Bay,  which  are  assessed  at  $130,000 
and  owned  by  the  relator,  a  foreign  corporation,  having  its  principal 
place  of  business  in  the  city  of  New  York.  The  assessors  assessed 
the  entire  property  as  real  estate,  fixing  the  value  at  $330,000.     It 
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was  stipulated  between  the  parties  that  the  machinery,  etc.,  is  taxed 
as  part  of  the  relator's  property  in  the  city  of  New  York,  and  both 
parties  have  requested  the  court  to  render  a  decision  upon  the 
nature  of  the  relator's  machinery,  that  is,  whether  it  is  real  or 
personal  property,  irrespective  of  the  place  where  it  is  now  taxed. 

The  Revised  Statutes  (IHh  ed.,  p.  1676),  in  the  chapter  on  taxa- 
tion, contain  the  following  provisions : 

" '  Zand'  defined, —  Sec.  2.  The  term  '  land,'  as  used  in  this  chap- 
ter, shall  be  construed  to  include  the  laud  itself  above  and  under 
water ;  all  buildings  and  other  articles  and  structures,  substructures 
and  supei*structures  erected  upon,  under  or  above,  or  affixed  to  the 
same." 

^^ Personal  estate,  —  Sec.    3.    The   terms   'personal  estate,'  and 

*  personal  property,'  whenever  they  occur  in  this  chapter,  shall  be 

construed  to  include  all  household  furniture,  monies,  goods,  chattels. 

*  *     ^f " 

In  another  article  occurs  the  following  section  (p.  1681) : 

"  Property  of  corporatums, —  Sec.  6.  The  real  estate  of  all  incor- 
porated companies  liable  to  taxation  shall  be  assessed  in  the  town  or 
ward  in  which  the  same  shall  lie,  in  the  same  manner  as  the  real 
estate  of  individuals.  All  the  personal  estate  of  every  incoi'porated 
company  liable  to  taxation  on  its  capital  shall  be  assessed  in  the 
town  or  ward  where  the  principal  office  or  place  for  transacting  the 
financial  concerns  of  the  company  shall  be.     *     *     *  " 

It  is  evident  that  the  question  must  turn  upon  the  construction 
to  be  given  to  these  provisions  of  the  statute ;  in  other  words, 
whether  the  machineiy,  etc.,  falls  within  the  definition  of  land  or 
personal  estate,  and  whether  or  not  they  are  to  be  regarded  as 
fixtures.  The  corporation  being  the  owner  of  the  entire  property, 
I  think  that  the  rule  to  be  applied  between  it  and  the  People  is  to 
be  decided  upon  principles  no  less  rigid  than  those  which  would  l>e 
applied  to  a  question  of  fixtures  arising  between  vendor  and  vendee. 
The  authorities  cited  below  lay  down  the  principle  that,  in  order  to 
determine  the  character  of  such  property,  three  tests  are  to  he 
applied,  which  may  ])e  tersely  stated  as  fpUows :  First^  relation  of 
annexor  to  the  land  ;  second^  purpose  of  annexation ;  thirds  method 
of  annexation. 

In  Potter  v.  Crointcell  (40  N.  Y.  287)  a  judgment  creditor  of  the 
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owner  of  certain  premises  had  issued  execution  and  the  premises 
had  been  sold  by  the  sheriflE  to  the  defendant  Cromwell.  The 
owner  had  previously  erected  upon  the  premises  certain  machinery, 
including  what  is  known  as  "  Noyes'  Portable  Grist  Mill."  After 
the  sale  the  judgment  debtor  surrendered  possession  to  the  defend- 
ant, who  with  his  consent  removed  the  machinery  and  grist  mill  and 
subsequently  received  the  sheriff's  deed  of  the  premises.  The  plain- 
tiff, who  was  afterwards  appointed  receiver  in  supplementary  pro- 
ceedings against  the  debtor,  sued  to  recover  the  property  which  had 
been  removed  from  the  mill,  and  the  court  held  that  the  mill  was  a 
part  of  the  realty ;  that  where  machinery  is  actually  annexed  to  the 
land  it  will  be  presumed  to  have  been  so  attached  with  a  view  to 
the  permanent  improvement,  or  beneficial  enjoyment,  of  the  free- 
hold, and  will  be  deemed  a  fixture,  in  the  absence  of  proof  that  the 
attachment  was  merely  for  the  purpose  of  steadying  and  adjusting 
the  machine  ;  or  that  the  intention  at  the  time  existed,  not  after- 
wards abandoned,  that  the  aimexation  should  not  be  permanent  in 
character ;  or  that  there  is  some  agreement  or  relation  of  parties, 
inconsistent  with  the  supposition  that  a  permanent  annexation  was 
intended,  and  that  in  determining  whether  a  particular  article  is  or 
is  not  a  fixture,  the  intention  of  the  party  who  attached  it  is  an 
important  element  to  be  considered.  The  court  refers  to  the  case 
of  Teaf  V.  Hewitt  (1  McCook  [Ohio],  511),  in  which  the  three 
elements  of  the  test  above  enumerated  were  stated,  and  fully  adopts 
the  views  of  the  Ohio  court  in  that  respect. 

Again,  in  Voorheea  v.  McGinnis  (48  N.  Y.  278,  282)  the  court 
cited  and  restated  the  doctrine  of  its  former  decisions,  using  the 
following  language : 

"  There  are  several  tests,  in  the  form  of  general  principles,  that 
will  aid  in  the  determination  of  the  present  question. 

"  1.  The  rule  is  quite  uniform  that  to  give  to  articles,  personal  in 
their  nature,  the  character  of  real  estate,  the  annexation  must  be  of 
a  permanent  character.  There  are  exceptions  to  this  rule,  in  those 
articles  which  are  not  themselves  annexed  but  are  deemed  to  be  of 
the  freehold  from  their  use  and  character,  such  as  mill  stones,  fences, 
statuary  and  the  like.  {Potter  v.  Cromwell^  40  N.  Y.  R.,  287; 
Capen  v.  Peckham^  35  Conn.  R.,  88.) 

App.  Div.— Vol.  XXVI.        67 
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"  2.  A  second  test,  but  not  so  certain  in  its  character,  is  that  of 
adaptability  to  the  use  of  the  freehold.  (  Voarhia  v.  Freemaii^  2 
Watts  &  S.,  116 ;  Pyle  v.  Penriock,  Id.  390.) 

"  3.  A  third  test  is  that  of  the  intention  of  the  parties  at  the  time 
of  making  the  annexation.  {^Potter  v.  Cromwelly^  supra  /  Murdoch 
V.  Gifford^  18  N.  Y.,  28;  Wi7isloio  y.  Merchants^  Ins.  Co.j4:  Mete, 
306 ;  Swift  V.  Thomj^soji,  9  Conn.  R.,  63 ;  Caj>en  v.  Peckham^  35 
Conn.  R.,  88.) 

"  The  circumstance  that  (he  machinery  may  or  may  not  be 
removed  without  great  injury  to  building  or  to  itself,  is  not  now 
deemed  to  be  controlling.  In  Potter  v.  Crovitoell  {supra)  the  tests 
are  declared  to  be,  fi^st^  actual  annexation  ;  second^  the  use  or  pur- 
pose of  the  application  of  the  machinery ;  thirds  the  intention  to 
make  the  annexation  a  permanent  accession  to  the  freehold." 

In  McRea  v.  Central  Nat,  Bank  of  Troy  (66  K  Y.  489)  the 
court  approved  the  doctrine  of  Potter  v.  CroinweU^  and  held  that 
the  criterion  of  a  fixture  is  the  union  of  three  requisites :  Firsts 
actual  annexation  to  the  realty  or  something  appurtenant  thereto  ; 
second^  application  to  the  use  or  purpose  to  which  this  part  of  the 
realty  with  which  it  is  connected  is  appropriated  ;  thirds  the 
intention  of  the  party  making  annexation  to  make  a  permanent 
accession  to  the  freehold. 

Washburn,  in  his  treatise  on  Real  Property  (Vol.  1,  p.  24, 5th  ed.), 
states  the  rule  as  to  fixtures  as  follows :  "  If  the  owner  of  lands 
provides  anything  of  a  permanent  nature  fitted  for  and  actually 
applied  to  use  upon  the  premises  by  annexing  the  same,  it  becomes 
a  part  of  the  realty  and  passes  to  the  purchaser,  though  it  might  be 
removed  without  injury  to  the  premises." 

In  Gerard  on  Titles  to  Real  Estate  (p.  520)  it  is  said :  "  As  a  gen- 
eral rule,  whatsoever  is  affixed  to  or  on,  or  essential  to  the  beneficial 
use  of  the  land,  passes  with  the  land,  although  this  rule  has  been 
modified  at  times  to  suit  the  customs  of  different  localities  or 
trades." 

In  the  case  at  bar,  the  relation  of  the  annexor  to  the  land  being 
that  of  owner,  it  had  the  entire  control  of  both  species  of  property. 
It  is  conceded  by  stipulation  that  the  "  machinery  was  placed  in  the 
factory  building  for  the  purpose  of  carrying  on  relator's  manufac- 
turing business."  which  is  indicated  by  the  title  to  be  that  of  manu- 
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facturing  starch.  The  machinery  is  essential  to  the  business,  and 
without  it  the  latter  could  not  be  conducted  on  the  premises.  It  is 
not  hard  to  infer,  indeed  the  conchision  cannot  be  avoided,  that  the 
machinery  was  annexed  with  the  idea  of  permanency,  only  limited 
by  the  cessation  of  the  business  of  manufacturing  starch  on  the 
premises,  or  the  substitution  of  other  machinery. 

Mr.  Grimm,  the  superintendent  of  the  relator,  applied  to  the 
assessors  on  behalf  of  tlie  company  "  to  reduce  the  valuation  of  the 
company's  real  estate  as  set  down  in  the  assessment  roll  for  the 
present  year  to  the  sum  of  $200,000."  He  appeared  before  the  asses- 
sors, was  examined  and  testified  as  follows : 

"  Q.  What  reduction  do  you  ask  in  the  valuation  of  said  real 
estate  ?  A.  One  hundred  and  thirty  thousand  dollars.  Q.  On  what 
grounds  do  you  ask  it  ?  A.  On  the  ground  that  its  value  as  now  set 
down  in  the  assessment  roll  is  grossly  over-estimated.  That  its 
value  is  not  above  $200,000.  Q.  When  did  you  acquire  it  ?  A.  It 
was  acquired  by  the  company  in  connection  with  business,  good-will 
and  personal  property  connected  with  the  business  in  1890.  Q. 
How  (by  purchase,  inheritance,  etc.)  ?  A.  By  purchase  in  the 
manner  stated.  Q.  If  by  purchase,  when  did  you  buy  it  ?  A.  In 
the  year  1890.  Q.  What  did  you  pay  for  it?  A.  It  is  hnpossible 
to  say.  The  good  will  of  the  Glen  Cove  Mfg.  Co.,  its  patents,  real 
and  personal  estate  were  taken  in  a  lump,  and  stocks  and  bonds  for 
a  large  part  of  the  price  issued  in  payment.  Q.  What  improve- 
ments have  been  made  upon  it,  and  at  what  outlay  ?  A.  Ordinary 
repairs  and  betterments  of  no  particular  value." 

It  would  appear  by  this  evidence  that  the  machinery  was  placed  in 
the  building  by  the  relator's  predecessors  in  title,  as  the  former  com- 
pany, was  engaged  in  a  similar  business  of  manufacturing,  and  that  the 
company  transferred  the  whole  property  to  the  relator ;  and  it  may  be 
assumed  that  the  intention  of  the  annexor,  whether  the  old  or  the  new 
company,  was  the  same,  namely,  to  carry  on  the  manufacturing  busi- 
ness. Indeed,  as  the  relator  purchased  the  premises,  including  the 
machinery,  from  the  former  company  for  business  purposes,  added 
force  is  given  to  the  presumption  that  the  machinery  was  intended  to 
be  permanently  located.  These  facts  imply  permanency,  and,  there- 
fore, the  purpose  of  the  annexor  must  be  deemed  to  have  been  that 
of  a  permanent  addition  for  the  operation  of  its  business,  and  within 
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the  doctrine  of  Potter  v.  Cromwell^  in  the  absence  of  all  evidence  to 
the  contrary,  it  "will  be  presumed  to  have  been  so  attached  with  a 
view  to  the  permanent  improvement  or  beneticial  enjoyment  of  the 
freehold,  and  will  be  deemed  a  fixture." 

The  method  of  annexation  does  not,  therefore,  seem  to  be  of  great 
importance.  The  evidence  is  that  some  of  the  machines  were  on 
brick  or  wooden  foundations,  fastened  with  bolts;  some  of  them 
were  lightly  fastened  with  screws ;  some  consisted  of  shafting  and 
could  all  be  removed  without  material  injury  to  the  buildings.  But 
it  was  held  in  Voorheea  v.  McGinnia  {ante\  that  these  facts  are 
"  not  now  deemed  to  be  controlling." 

Our  conclusion  is  that,  for  the  purpose  of  assessment,  the  machin- 
ery has  become  a  fixture  and  a  part  of  the  realty,  and  it  follows  that 
the  order  of  the  Special  Term  must  be  reversed,  with  ten  dollars  costa 
and  disbursements,  and  determination  of  assessors  confirmed,  with, 
ten  dollars  costs. 

All  concurred. 

Order  of  the  Special  Term  reversed,  with  ten  dollars  costs  and 
disbursements,  and  determination  of  assessors  confirmed,  with  ten 
dollars  costs. 


BcsHwicK  Savings  Bank,  Plaintiff,  v.  Caroline  Traum  and  Others, 
Defendants ;  Annie  M.  Steurkwald,  Appellant ;  Bernhard  B. 
ZippERT,  Individually  and  as  Assignee,  etc.,  of  Caroline  Traum 
and  Rosa  Hermann  and  C^sar  Hess,  as  Executors,  etc.,  of 
Henry  Hermann,  Deceased,  Respondents. 

Mortgage  foredo9ure  —  tJie  costs  are  a  necessary  incident  to  the  mortgage  lien — they^ 
are  enforciUe  out  of  surplus  moneys  in  the  same  majiner  as  the  dd>t  itself. 

Costs  awarded  to  a  junior  mortgagee  in  an  action  brought  by  her  for  the  foreclosure 
of  her  mortgage,  which  action,  by  reason  of  the  interposition  of  the  defense 
of  usury  by  the  mortgagor,  is  not  determined  until  after  a  sale  of  the  mort- 
gaged premises  has  taken  placQ  under  a  foreclosure  of  the  senior  mortgage,  are 
a  natural  and  necessary  incident  to  the  mortgage  lien  itself ,  and  are  payable, 
together  with  the  amount  due  upon  such  second  moitgage,  out  of  the  surplus 
moneys  arining  from  such  sale  under  the  foreclosure  of  the  first  mortgage. 
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Appeal  by  the  defendant,  Annie  M.  Steuerwald,  from  an  order 
of  tlie  Supreme  Court,  made  at  tlie  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  29th 
day  of  January,  1898,  modifying  the  report  of  a  referee  in  surplus- 
money  proceedings,  and  directing  a  distribution  of  the  surplus 
moneys  in  this  action. 

J.  Stewart  Ro88y  for  the  appellant. 

William  Z.  Mathot^  for  the  I'espondents. 

WlLLARD  BaRTLETT,  J.  : 

This  suit  was  brought  to  foreclose  a  mortgage  made  to  the  Bush- 
wick  Savings  Bank  in  1890.  The  appellant,  Annie  M.  Steuerwald, 
is  the  owner  of  a  subsequent  mortgage,  made  in  1893.  The  prop- 
erty was  again  mortgaged  in  1895  to  Henry  Herrmann,  whose  execu- 
tors are  the  respondents  on  the  present  appeal.  In  March,  1897, 
Annie  M.  Steuerwald  commenced  an  action  in  the  County  Court  of 
Kings  county  to  foreclose  her  mortgage.  The  mortgagor  interposed 
a  defense  in  that  suit,  setting  up  usury,  but  the  plaintiff  therein  pre- 
vailed, obtaining  a  judgment  of  foreclosure  and  sale  on  November 
9,  1897.  Meantime,  however,  the  Bush  wick  Savings  Bank,  in  June, 
1897,  had  tegun  the  present  suit  to  foreclose  its  first  mortgage,  and 
had  prosecuted  the  same  to  a  decree  and  sale,  so  that,  before  Annie 
M.  Steuerwald  obtained  judgment  on  her  second  mortgage,  the 
property  had  been  sold  under  the  judgment  foreclosing  the  prior 
mortgage  of  the  Bushwick  Savings  Bank,  and  a  surplus  had  been 
realized  which  stood  in  place  of  the  land,  so  far  as  the  lien  of  her 
second  mortgage  was  concerned. 

The  lien  of  this  Steuerwald  mortgage,  principal  and  interest,  has 
been  duly  recognized  in  the  order  of  its  priority,  in  the  surplus- 
money  proceedings  ;  but  the  referee  and  the  court  at  Special  Term 
have  declined  to  allow  to  Annie  M.  Steuerwald,  as  a  part  of  such 
lien,  the  costs  awarded  to  her  in  the  County  Court,  by  the  judgment 
in  her  suit  to  foreclose  that  mortgage.  *'  The  costs  and  allowances 
in  the  Steuerwald  action,"  says  the  learned  judge  below,  "  were  not 
a  lien  against  the  laud,  nor  are  the  same  a  lien  against  the  surplus 
money's." 

We  entertain  a  diflferent  opinion.  We  think  that  the  costs  of  the 
foreclosure  suit  in  the  County  Court  are  to  be  regarded,  under  the 
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circumstances,  as  such  a  natural  and  necessary  incident  to  the  mort- 
gage lien  itself,  and  to  the  enforcement  thereof,  as  to  constitute 
them,  when  fixed  and  awarded,  a  part  of  the  amount  secured  by  tlie 
Hen  ;  or,  in  other  words,  that  the  mortgage  is  a  lien  upon  tlie  land, 
or  upon  tlie  surplus  moneys  which  represent  the  land,  not  only  for 
the  principal  sum  secured  by  the  mortgage,  together  with  interest  at 
the  stipulated  rate,  but  also  for  any  costs  that  maybe  allowed  to  the 
mortgagee  in  a  suit  to  foreclose  the  mortgage,  even  though  the  judg- 
ment in  that  suit  may  not  be  obtained  until  after  a  sale  under  a 
prior  mortgage. 

It  has  been  held  that  an  action  is  maintainable  to  foreclose  a  junior 
mortgage,  notwithstanding  that  a  judgment  of  foreclosure  has 
already  been  rendered  in  an  action  upon  a  prior  mortgage.  {Baahe 
V.  Pxircell^  6  Hun,  518.)  If  a  sale  is  made  under  the  first  decree, 
the  court  may  control  the  proceedings  in  the  suit  on  the  second 
mortgage,  "  so  far  as  to  restrict  the  rights  of  the  plaintiff  to  a  par- 
ticipation in  any  surplus  which  may  result  upon  such  sale ;  or,  if  no 
surplus  result,  to  take  their  judgment  upon  the  bond  given  by  the 
mortgagor,  as  described  in  the  complaint."  It  seems  quite  proper  to 
allow  the  suit  upon  the  junior  mortgage  to  proceed  to  judgment, 
notwithstanding  that  there  has  been  a  sale  under  the  first  decree, 
with  a  resulting  surplus,  in  order  to  establish  the  interest  of  the 
junior  mortgagee  in  such  surplus,  where  his  right  to  share  in  it  is 
denied  by  a  plea  of  usury  interposed  in  his  action.  The  allowance 
of  costs  in  that  case  rests  in  the  discretion  of  the  court,  and  if  costs 
are  awarded  tliey  are  directed  by  the  decree  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  premises.  For  the  purposes  of 
the  judgment  foreclosing  the  second  mortgage,  the  surplus  occupies 
the  place  of  the  land,  and  the  costs  are  to  be  taken  out  of  those 
proceeds  with  the  amount  due  on  the  mortgage. 

In  the  case  of  Crocker  v.  Lewis  (144  N.  Y.  140)  it  was  held  that 
surplus  moneys  were  not  chargeable  with  a  judgment  for  costs 
awarded  to  one  of  the  claimants,  in  a  suit  against  the  mortgagor  to 
restrain  liiin  from  erecting  apartment  houses  upon  the  land,  although 
the  notice  of  lis  pendens  in  that  suit  was  filed  before  the  execution 
of  the  mortgage,  the  foreclosure  of  which  gave  rise  to  the  surplus. 
This  wa«  on  the  ground,  however,  that  the  judgment  in  question, 
although  it  gave  the  claimant  certain  rights  or  easements  in  the 
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property,  did  not  charge  the  costs  upon  the  land,  but  merely  gave 
the  claimant  a  judgment  for  them  against  the  mortgagor  personally. 
As  already  pointed  out,  the  ordinary  decree  in  foreclosure  always 
does  charge  the  costs  upon  the  mortgaged  premises,  as  did  the 
decree  in  the  appellant's  suit  in  the  County  Court  suit,  here  under 
consideration. 

The  order  appealed  from  should  be  modified  so  as  to  establish  the 
appellant's  lien  for  her  costs. 

All  concurred. 

Order  modified  by  directing  that  the  costs  recovered  by  the 
appellant  in  the  judgment  of  foreclosure  hi  the  County  Court  be 
paid  out  of  the  surplus  money  as  part  of  her  mortgage  lien,  with  ten 
dollars  costs  and  disbursements  to  appellant. 


Leopold  Pfeffer,  as  Administrator,  etc.,  of  George  B.  Pfeffer, 
Deceased,  Appellant,  v.  Josepu  Stein  and  William  II.  Gesswein, 
Respondents. 

Negligence  —  voluntary  exposure  to  danger  —  subsequent  admissions  of  a  foreman  fiot 
in  t/ie  course  of  his  euiployrnent — failure  to  object  to  incompetent  evidence  —  viola- 
tion of  tJie  Factory  Act. 

On  the  trial  of  an  action  brought  to  recover  damages  resulting  from  the  death  of  the 
pLaintiff's  intestate,  who  was  employed  to  sort  corks  in  a  bicycle  factory  and 
was  injured  by  being  caught  in  shafting  on  which  he  had  volunteered  to  shift 
a  belt  w^hich  he  had  reached  by  mounting  upon  a  ladder,  the  foreman  of  the 
bicycle  factory  was  asked  whether  he  had  not  told  the  mother  of  the  deceased 
*'  that  he  would  not  have  told  the  boy  to  go  up  the  ladder  if  he  had  thought 
he  would  be  hurt,"  which  he  denied.  Subsequently  the  mother  and  two  other 
witnesses  testified  that  he  did  make  the  statement.  There  w^as  no  other  testi- 
mony which  tended  to  show  that  the  foreman  gave  any  direction  to  the  boy 
to  shift  the  belt. 

Held,  that  the  testimony  of  the  mother,  as  an  impeachment  of  the  denial  of  the 
foreman,  was  incompetent; 

That  as  the  declaration  was  not  made  within  the  scope  of  the  foreman's  employ- 
ment by  the  defendants,  the  proprietors  of  the  factory,  it  was  not  competent 
evidence  of  the  principal  fact  alleged  to  have  been  stated  by  the  foreman; 

That  the  fact  that  no  objection  was  made  to  the  proof  did  not  make  it  effective 
to  create  a  liability  on  the  part  of  the  defendants; 

That  if  it  should  be  assumed  that  the  deceased  had  been  employed  in  violation  of 
the  Factory  Act  the  result  would  not  be  different. 
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Appeal  by  the  plaintiff,  Leopold  Pf effer,  as  administrator,  etc.,  of 
George  B.  Pfeffer,  deceased,  from  a  judgment  of  the  Suprenie  Court 
in  favor  of  the  defendants,  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  28th  day  of  January,  1897,  upon  the  dis- 
missal of  the  complaint  by  direction  of  the  court  after  a  trial  before 
the  court  and  a  jury. 

Alexander  Y.  Scott,  for  the  appellant. 

Horace  Graves,  for  the  respondents. 

Hatch,  J. : 

By  this  action  damages  were  sought  to  be  recovered  on  account 
of  the  claimed  negligence  of  tlie  defendants  in  permitting  and  direct- 
ing the  employment  of  the  deceased  in  a  hazardous  undertaking. 
The  court  heard  the  whole  of  the  evidence  of  both  parties,  and,  at 
the  close  of  all  the  proof,  directed  the  verdict.  It  appears  from  the 
undisputed  facts  that  the  deceased  was  employed  in  and  about  the 
defendants'  factory,  in  sorting  corks  used  upon  bicycle  handles. 
This  was  a  harmless  employment,  under  which  the  deceased  incurred 
no  danger  whatever,  nor  did  it  bring  him  in  close  proximity-  to  or  in 
contact  with  any  machinery  used  in  and  about  the  factory  which 
was  dangerous  to  either  life  or  limb.  While  so  employed  the 
deceased  seems  to  have  procured  a  ladder,  placed  it  underneath  a 
revolving  shaft  to  shift  a  belt  running  upon  the  shaft,  and  in  80 
doing  he  was  caught  in  the  shaft  and  wound  around  it,  receiving 
injuries  from  which  he  subsequently  died.  The  case  is  destitute  of 
any  i)roof  showing  that  he  made  the  attempt  to  shift  the  belt  by 
virtue  of  any  direction  given  to  him  by  the  foreman  of  the  estal>- 
lishment,  or  by  any  other  adult  person  employed  therein.  So  far  as 
ai)pears,  such  act  was  attempted  without  the  knowledge  of  the 
defendants  or  their  foreman,  and  was  purely  a  voluntary  act  upn 
the  part  of  the  deceased.  There  is  evidence  tending  to  establiftli 
that  the  attempt  was  made  by  reason  of  a  difference  between  the 
deceased  and  the  other  boys,  with  whom  he  was  employed,  as  to 
whether  the  deceased  had  the  ability  to  shift  the  belt ;  and  it  isqnite 
probable  that  he  made  the  attempt  which  cost  liim  his  life  in  order 
to  demonstrate  to  his  companions  that  he  was  able  to  do  it.  Tlie 
case,  therefore,  was  destitute  of  proof  tending  to  establish  that  the 
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defendants  were  in  anywise  responsible  for  the  act  which  produced 
the  injury,  and,  therefore,  there  was  no  negligence  upon  their  part. 

The  appellant,  however,  relies  upon  certain  admissions  claimed  to 
have  been  made  by  the  foreman  of  the  defendants,  after  the  acci- 
dent, and  subsequent  to  the  death  of  the  deceased.  The  foreman 
liad  been  asked,  during  the  course  of  the  trial,  if  he  did  not  tell  the 
mother  of  the  deceased  "  that  he  would  not  have  told  the  boy  to  go 
up  the  ladder  if  he  had  thought  he  would  be  hurt,"  and  the  fore- 
man answered  in  the  negative.  Subsequently  the  mother  was  called 
as  a  witness,  and  testified  that  after  the  funeral  the  foreman  called 
at  her  house  and  stated  to  her  "  that  if  he  thought  the  boy  would 
have  been  hurt  he  would  not  have  told  him  to  go  up  the  ladder." 
The  mother  was  corroborated  as  to  this  statement  by  two' other  per- 
sons who  were  called  as  witnesses  for  the  plaintiff. 

This  testimony  was  incompetent  for  any  purpose.  As  before 
observed,  there  was  no  evidence  which  tended  to  establish  that  the 
foreman  gave  any  direction  to  the  boy  to  shift  the  belt ;  conse- 
quently, any  interrogati<m  in  respect  of  any  declaration  which  he 
made  subsequent  to  the  transaction  was  immaterial  and  irrelevant, 
and  under  well-settled  rules  testimony  in  impeachment  of  such  state- 
ments was  inadmissible.  This  testimony  was,  therefore,  incomj)e- 
tent  by  way  of  impeachment.  {Fiirst  v.  Second  Avenue  li.  R,  Co,^ 
72  X.  Y.  5J:2.)  It  was  also  incompetent  and  ineffectual  as  testi- 
mony in  establishment  of  the  principal  fact.  The  declaration  was 
not  made  in  the  scope  of  any  duty  or  employment  of  the  foreman 
by  the  defendants ;  and  he  had  no  authority,  incidental  or  other- 
wise, to  make  his  declarations  binding  upon  the  defendants.  The 
testimony  was,  therefore,  inadmissible  for  this  purpose.  {First 
Xat.  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278 ;  Sherman  v.  D., 
L,  ib  ir.  7?.  R,  Co.,  106  id.  542.)  No  objection  was  interposed  to 
this  testimony,  but  this  fact  does  not  avail  to  establish  liability  on 
the  part  of  the  defendants.     {Delaney  v.  Hilton,  18  J.  &  S.  341.) 

If  we  assume  that  the  employment  was  in  violation  of  the 
Factory  Act,  it  does  not  have  the  effect  of  changing  the  result. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 
App.  Div.— Vol.  XXYI.         68 
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Mary  McK.  Enbight,  Respondent,  v.    The   Brooklyn   Heights 
Railroad  Company,  Appellant. 

Negligence — application  by  the  defendant  to  take  tJve  testimony  of  the  attending 
physician  of  the  plaintiff —  the  court  will  not  anticipate  a  possible  condition  on  the 
trial  which  would  make  it  competent  —  testimony  of  tlie  plaintiff's  physician  as  to 
her  declarations  concerning  t^ve  circumstances  of  the  accident. 

Upon  an  application  made  by  the  defendant,  in  an  action  brought  to  recover 
damages  for  personal  injuries,  to  take  the  testimony  of  the  plaintiff's  attend- 
ing physician  as  to  what  took  place  at  a  consultation  between  him  and  another 
physician  relative  to  the  condition  of  the  plaintiff  and  as  to  her  statements  in 
regard  to  the  circumstances  under  which  the  injury  was  received,  the  court  will 
not  anticipate  a  condition  of  the  evidence  on  the  trial  which  will  make  the  physi- 
cian's testimony  competent,  especially  where  the  plaintiff  stipulates  not  to  call 
as  a  witness  on  the  trial  the  physician  with  whom  the  party  sought  to  be 
examined  had  the  consultation. 

Quare,  whether  the  incompetency  of  the  attending  physician  to  testify  to  the 
statements  made  by  the  plaintiff  to  him  at  the  time  that  he  was  attending  her, 
does  not  extend  to  statements  concerning  the  manner  in  which  the  injury  was 
received. 

Appeal  by  the  defendant,  The  Brooklyn  Heights  Railroad  Com- 
pany, from  an  order  of  tlie  Supreme  Court,  made  at  the  Kings 
County  Special  Term  and  entered  in  the  office  of  tlie  clerk  of  the 
county  of  Kings  on  the  24th  day  of  February,  1898,  denying  the 
defendant's  motion  for  the  issue  of  a  commission  to  take  the  testi- 
mony of  Dr.  Peter  A.  E.  Boetzkes  in  the  above-entitled  action. 

John  L,  Wells,  for  the  appellant. 

Alhridye  C,  Smithy  for  the  respondent. 

Per  Curiam  : 

This  is  an  application  to  take  the  testimony  of  Dr.  Peter  A.  E. 
Boetzkes,  a  physician,  upon  commission.  The  action  is  to  recover 
damages  for  injuries  claimed  to  have  been  sustained  through  the 
negligence  of  the  defendant.  Boetzkes  was  the  attending  physician 
of  the  plaintiff,  and  the  affidavit  states  that  the  defendant  desires 
the  physician's  testimony  in  respect  of  what  took  place  between  him- 
self and  Dr.  McNaughton  at  the  time  of  the  consultation  between 
them  respecting  the  condition  of  the  plaintiff ;  also  in  respect  to 
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certain  statements  made  by  the  plaintiflf  to  this  physician  concern- 
ing the  circumstances  under  which  the  injury  was  received  and  tlie 
number  of  times  the  physician  attended  her.  It  cannot  be  very 
material  as  to  the  number  of  times  the  physician  attended  tlie  plain- 
tiff, as  it  is  not  a  subject-matter  of  much  dispute.  It  is  quite  clear 
that  the  physician  may  not  testify  to  the  statements  made  by  the 
plaintiff  to  him  at  the  time  he  was  treating  her.  It  is  also  quite 
doubtful  if  this  does  not  embrace  statements  concerning  how  the 
injury  was  received. 

The  court  below  denied  the  application  on  the  ground  of  the 
physician's  incompetency  to  testify,  and  we  agree  with  it  that  the 
court  may  not  anticipate  a  condition  which  would  make  his  testi- 
mony competent. 

Upon  the  oral  argument  defendant's  counsel  limited  his  range  of 
inquiry  to  what  transpired  at  the  consultation,  and  respecting  the 
plaintiff's  prior  condition,  claiming  that  he  was  entitled  to  this 
much  in  view  of  the  fact  that  Dr.  McNaughton  would  be  called, 
and  thereby  open  the  door  so  as  to  make  the  witness  competent  ta 
testify.  The  plaintiff's  counsel,  in  answer  to  this,  stipulates  that  he 
will  not  call  Dr.  McNaughton  with  reference  to  the  only  consulta- 
tion he  had  with  the  witness  proposed  to  be  examined.  It  would, 
therefore,  seem  as  if  the  case  was  not  sufficient  to  call  for  the  issu- 
ing of  a  commission  to  take  his  testimony. 

The  order  should,  therefore,  be  affirmed,  but,  in  view  of  the 
stipulation,  without  costs. 

All  concurred. 

Order  affirmed,  without  costs,  upon  plaintiff's  filing  the  stipula- 
tion mentioned  in  memorandum  per  curiam. 


Thomas  Devoy  and  Peter  T.  Devoy,  Appellants,  v.  New  York 
Oct  Flower  Company,  Respondent. 

Breach  of  contract — failure  to  pay  as  agreed  —  excvae  must  be  shown  therefor. 

Where  a  dealer  in  flowers  has  not,  during  a  period  of  five  weeks,  paid,  in  accoixi- 
ance  with  the  terms  of  his  contract,  for  flowers  delivered  to  him.  in  any  one  of 
such  weeks,  but  has  in  each  case  been  several  days  behindhand  in  his  payments^ 
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nnd  when  payment  has  been  demanded  has  refused  to  make  it,  it  is  improper, 
in  an  action  brought  against  such  dealer  by  the  vendor  of  the  flowers,  to  recover 
damages  as  for  a  breach  of  the  contract  by  the  dealer,  in  the  absence  of  some 
good  excuse  furnished  by  him  for  such  defaults  on  his  part,  to  dismiss  the 
complaint. 
It  seems,  that,  if  excuse  be  given,  a  question  of  fact  is  presented. 

Appeal  by  the  plaintiffs,  Thomas  Devoy  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Dutchess  on  the  4th  day 
of  May,  1897,  upon  an  order  made  at  the  Dutchess  Trial  Term  dis- 
missing the  complaint. 

The  action  was  brought  to  recover  damages  for  |he  breach  by  the 
defendant  of  a  contract  whereby  the  plaintiffs  agreed  to  consign  to 
the  defendant  for  sale  the  products  of  their  greenhouses  for  the 
term  of  one  year,  and  also  to  recover  a  sum  deposited  with  the 
defendant  as  security  for  the  plaintiffs'  performance  of  the  contract. 

Franlc  B.  Lown^  for  the  appellants. 

Alfred  A,  Gardner  [  William  J,  Kelly  with  him  on  the  brief], 
for  the  respondent. 

CULLEN,  J. : 

I  think  the  evidence  on  the  part  of  the  plaintiffs  was  sufficient, 
in  the  absence  of  explanation  by  the  defendant,  to  require  tlie 
submission  of  the  case  to  the  jury.  The  contract  obligated  the 
defendant  to  pay  to  the  plaintiffs,  at  the  end  of  each  week,  the 
amount  due  for  the  flowers  consigned  by  them  during  the  week  pre- 
vious. The  defendant  did  not  comply  with  this  provision  in  the 
case  of  any  week's  sale  during  the  period  of  live  weeks  for  which 
the  contract  was  performed,  but  was  always  several  days  behindhand 
in  its  payments.  In  Wharton  <&  Co,  v.  Winch  (140  N".  Y.  287)  it  is 
said :  "  It  is  undoubtedly  true  that  the  defendant's  failure  to  pay 
the  installment  was  such  a  breach  of  the  contract  as  absolved  the 
plaintiff  from  all  obligation  to  farther  perform,  on  his  part,  while 
the  default  continued.  Nor  was  he  bound  to  grant  the  defendant 
any  indulgence,  and  wait  for  any  period  of  time,  in  order  to  enable 
him  to  make  good  his  broken  promise.  In  that  sense  punctual  pay- 
ment was  a  condition  precedent.  The  obligation  of  the  plaintiff  to 
proceed  under  the  contract  depended  upon  it.     If  it  was  not  ful- 
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filled,  one  of  two  courses  was  open  to  the  plaintiflf.  He  might  at 
once  rescind  the  contract  and  refuse  to  go  on."  (See,  also,  Moore 
V.  Taylor^  42  Hun,  45.)  We  do  not  mean  to  say  that  every  default 
or  delay  in  payment,  resulting  from  inadvertence,  inability  to  make 
up  accounts  or  some  cause  of  that  character,  would  relieve  the 
plaintiffs  from  the  obligation  of  their  contmct.  "  The  right  of  a 
party  to  enforce  a  contract  will  not  be  forfeited  or  lost  by  reason  of 
technical,  inadvertent  or  unimportant  omissions  or  defects.  *  *  * 
There  must  be  no  willful  or  intentional  departure,  and  the  defects, 
of  performance  must  not  pervade  the  whole,  or  be  so  essential  as 
substantially  to  defeat  the  object  which  the  parties  intended  to  accom- 
plish. Whether,  in  any  case,  such  defects  or  omissions  are  substan- 
tial, or  merely  unimportant  mistakes  that  have  been  or  may  be  cor- 
rected, is  generally  a  question  of  fact."  {MiUer  v.  Benjamin^  60 
N.  Y.  St.  Repr.  295.) 

On  the  occasion  when  the  plaintiffs  terminated  the  contract,  they 
demanded  the  payment  then  due  them.  This  was  refused.  It  was 
incumbent  on  the  defendant  to  show  an  excuse  for  such  refusal,  and 
the  sniBciency  of  the  excuse  was  for  the  jury. 

I  am  also  of  opinion  that  the  evidence  as  to  the  grade  and  price 
allowed  for  the  plaintiffs'  flowers  was  sufficient,  in  the  absence  of 
explanation,  to  warrant  the  inference  that  the  plaintiffs  had  not  been 
fairly  treated,  or  the  contract  carried  out  by  the  defendant.  I  can 
see  that  an  explanation  might  be  made  by  the  defendant  so  clear  as 
to  justify  the  court  in  disposing  of  this  issue,  but,  in  the  absence  of 
explanation,  the  question  was  for  the  jury. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 
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The  People  of  the  State  of  New  York  ex  rel.  The  Cittzens^ 
Electric  Illuminating  Company  of  Brooklyn,  Appellant,  v, 
Barzillai  G.  Neff  and  Others,  Constituting  the  Board  of  Asses- 
sors of  the  Citj  of  Brooklyn,  Respondents. 

Taxation  of  a  corporation  —  a  deduction  of  ten  per  cent  of  its  capital  stock  depends 
on  its  surplus  equalling  that  sum — failure  to  prave  tlie  source  of  a  surplus  —  an 
objection  ?iot  taken  before  the  assessors  is  not  adailaUe  at  Special  Term. 

Under  the  Tax  Law  (Laws  of  1896,  chap.  908,  §§  12,  81)  a  corporation  is  entitled 
to  a  deduction  of  ten  per  cent  of  the  amount  of  its  capital  stock  only  when  its 
surplus  profits  or  reserve  fund,  as  returned  for  taxation,  equal  ten  per  cent 
of  its  capital  stock. 

Assuming  that  a  corporation  is  not  concluded  by  a  statement,  made  in  its  return 
to  city  assessors,  that  it  has  no  surplus  profits  or  reserve  fund,  still  it  is  not 
entitled  to  a  deduction  upon  the  ground  that  its  surplus  exceeds  ten  per  cent 
of  its  capital  stock,  where  it  appears  that  the  alleged  surplus  may  have  resulted 
from  an  enhancement  of  the  value  of  it.s  franchise,  which  is  exempt  from  taxa- 
tion. If  such  surplus  proceeds  from  savings  or  accumulations  from  its  busi- 
ness, that  fact  should  be  affirmatively  shown  by  it. 

An  objection  that  a  corporation  was  assessed  in  the  wrong  ward,  which  was  not 
taken  before  the  assessors,  is  properly  disregarded  by  the  Special  Term  upon 
the  hearing  under  a  writ  of  certiorari  issued  to  review  the  assessment. 

Appeal  by  the  relator,  The  Citizens'  Electric  Illuminating  Com- 
pany of  Brooklyn,  from  a  final  order  of  the  Supreme  Court,  made 
at  the  Kings  County  Special  Term,  bearing  date  the  19th  day  of 
January,  1898,  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Kings,  reducing  the  assessment  of  the  capital  stock  of  relator, 
made  on  a  return  to  a  writ  of  certiorari  issued  to  the  board  of  asses- 
sors of  the  city  of  Brooklyn. 

Frank  Harvey  Field  {Edward  M.  Shepard  with  him  on  the 
brief],  for  the  appellant. 

Almet  F,  Jenks^  for  the  respondents. 

CULLEN,  J. : 

The  return  of  the  relator  to  the  assessors  showed  that  it  had 
physical,  tangible  assets  amounting  to  $381,217.31 ;  that  the  value 
of  its  franchise  was  $750,000,  its  indebtedness  $183,178.91,  and 
that  the  assessed  valuation  of  its  real  estate  was  $146,701.  If  we 
deduct  from  the  amount  of  the  tanojible  assets  the  amount  of  the 
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relator's  indebtedness,  and  the  assessed  value  of  its  realty,  the 
balance  is  $51,337.40,  to  which  siira  the  assessment  was  reduced  by 
the  court  at  Special  Term. 

The  first  contention  of  the  relator  is  that  the  Special  Term  should 
have  reduced  the  assessment  on  its  capital  stock  by  the  further  sum 
ol  §50.000,  that  sum  being  ten  per  cent  of  the  amount  of  that  stock. 
I  think  it  too  clear  for  substantial  controversy  that  in  the  assessment 
of  corporations  they  are  entitled  to  no  general  deduction  of  ten 
per  cent  of  their  capital  stock,  but  that  that  percentage  is  only 
to  be  deducted  from  the  surplus  profits  or  reserve  fund  when 
such  surplus  is  returned  for  taxation.  If  any  doubt  on  this 
question  could  arise  under  section  12  of  the  Tax  Law  (Laws  of 
1896,  chap.  908)  (which  I  deny)  it  is  entirely  removed  by 
section  31.  That  section  provides  that  in  the  first  column  there 
shall  be  entered  in  the  assessment  rolls  under  the  name  of  the  cor- 
poration, "  the  amount  of  it«  capital  stock  paid  in  and  secured  to 
be  paid  in ;  the  amount  paid  by  it  for  real  property  then  owned  by 
it  wherever  situated ;  the  amount  of  all  surplus  profits  or  reserve 
funds  exceeding  ten  per  centum  of  their  capital,  after  deducting 
therefrom,"  etc.  The  proper  entry  in  this  column  is,  tlierefore,  the 
excess  of  the  amount  of  the  surplus  profits  above  ten  per  cent  of 
the  capital  if  such  excess  there  is ;  if  there  is  no  such  excess,  then 
the  entry  should  simply  be  "  none."  Where  the  surplus  profits 
exceed  ten  per  cent,  no  practical  harm  results  from  stating  this  sum 
in  the  ordinary  manner ;  that  is,  add  the  items  of  capital  stock  and 
surplus  profits,  and  from  such  amount  deduct  the  real  estate  and  ten 
per  cent  of  the  capital.  But  this  method  is  misleading ;  and,  when 
the  surplus  profits  are  less  than  ten  per  cent,  erroneous.  It  is  this 
method  of  computation  which  has  led  to  the  error  to  be  found  in 
the  opinion  in  the  case  of  The  People  ex  reL  Manhattan  liaihoay 
Co,  V.  BarJcer  (146  N.  Y.  304,  315),  for  in  that  computation  the 
deduction  of  ten  per  cent  of  capital  is  greater  than  the  amount  of 
the  surplus  with  which  the  company  is  charged.  I  use  the  term 
"  error "  with  the  greatest  respect  to  the  Court  of  Appeals,  for  I 
do  not  understand  the  question  before  us  to  have  been  considered  or 
passed  npon  by  that  court.  It  is  easy  to  see  how  the  error  occurred. 
The  assessors  made  the  computation  in  one  manner,  the  Court  of 
Appeals  followed  in  the  same  way. 
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The  relator  further  contends  that  the  statement  of  its  financial 
condition,  returned  to  the  board  of  assessors,  shows  that  it  has  a  sur- 
phis  exceeding  $50,000,  and,  therefore,  it  is  entitled  to  a  deduction 
for  that  amount.  In  that  return  the  relator  further  stated  that  it 
had  no  surplus  profits  or  reserve  fund.  Assuming  that  it  is  not  con- 
cluded by  that  declaration,  we  are  still  of  opinion  that  it  is  not  enti- 
tled to  the  deduction.  With  a  capital  stock  of  $500,000  it  has,  apart 
from  its  franchise,  assets  amounting  to  only  about  $200,000.  Not 
only,  therefore,  the  question  of  surplus  profits,  but  even  that  of 
impairm3nt  of  capital,  depends  on  the  value  to  be  given  to  the  fran- 
chise. Assuming  the  relator's  estimate  of  its  value  is  correct,  the  whole 
of  the  surplus  is  represented  by  the  franchise,  which  is  already 
exempt  from  taxation.  It  may  be  that,  so  far  from  any  profit  hav- 
ing accumulated  from  the  conduct  of  its  business,  the  whole  surplus 
has  arisen  from  the  enhancement  of  the  value  of  the  franchise.  If 
it  proceeded  from  savings  or  accumulations  from  the  business,  it  was 
the  duty  of  the  relator  to  have  affirmatively  established  that  fact. 

The  objection  that  the  relator  was  assessed  in  the  wrong  ward  was 
not  taken  before  the  board  of  assessors.  The  Special  Term  was 
right  in  disregarding  it. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Charles   O.  Brown,  Respondent,  v.  The  Travelers'  Life   and 
Accident  Insurance  Company,  Appellant. 

Expert  employed  to  investigate  in  reference  to  the  fall  of  a  building — he  may  charge 
fees  for  attending  a  coronefs  investigation. 

Where  the  employment  by  a  corporation,  insuring  contractors  against  lia- 
bility to  their  employees  and  others  arising  out  of  the  negligence  of  such  con- 
tractors, of  an  expert  to  investigate  the  cause  of  the  fall  of  a  building  in  the 
construction  of  which  the  contractors  were  employed,  has  been  proved,  the 
expert  is  entitled  to  be  compensated  by  the  corporation  for  attending  and  tes- 
tifying at  a  coroner's  investigation  of  the  matter,  and  for  an  investigation  as  to 
the  accident,  made  by  him  in  order  to  qualify  himself  as  an  expert  witness. 
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Appeal  by  the  defendant,  The  Travelei's'  Life  and  Accident 
Insnrance  Company,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Kings  on  the  3d  day  of  December,  1S97,  upon  the  verdict  of  a 
jury  for  $85L25,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  16th  day  of  December,  1897,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

Walter  Carroll  Low^  for  the  appellant. 

Edward  M,  Grouty  for  the  respondent. 

Woodward,  J. : 

Charles  O.  Brown,  the  plaintiff,  brought  this  action  to  recover 
the  sum  of  8T50  for  services  alleged  to  have  been  rendered  the 
defendant  at  the  request  of  its  attorney,  Frank  V.  Johnson,  in 
investigating  the  causes  which  led  to  the  collapse  of  the  Ireland 
building,  and  in  attendance  and  giving  expert  testimony  at  the 
coroner's  investigation  of  the  accident.  The  Travelers'  Life  and 
Accident  Insurance  Company,  the  defendant,  issued  its  policy  of 
insurance,  undertaking  to  protect  the  firm  of  J.  B.  &  J.  M.  Cornell, 
which  furnished  the  structural  iron  for  the  Ireland  building,  against 
liability  for  accidents  growing  out  of  the  neglect  of  the  firm,  either 
to  employees  or  persons  not  connected  with  the  work,  reserving  the 
right  to  appear  and  defend  in  any  actions  arising  under  the  policy. 
On  the  occasion  of  the  accident  Messrs.  Cornell  notified  the  insur- 
ance company,  and  the  New  York  manager  of  the  company  called  up 
by  telephone  its  attorney,  Mr.  Johnson,  and  called  his  attention  to  the 
fact  of  such  notification,  giving  no  special  instructions  in  the  matter. 
Mr.  Johnson,  at  the  suggestion  of  Mr.  Cornell,  one  of  the  insured, 
employed  the  plaintiff  to  investigate  as  to  the  cause  of  the  accident 
and  to  make  a  report. 

It  is  claimed  on  the  part  of  tlie  defendant  that  this  employment 
was  in  behalf  of  the  Cornells,  who  were  likely  to  be  called  upon  to 
answer  criminally,  but  upon  the  trial  the  court  stated  that  this  was  a 
question  of  fact  for  the  jury  to  determine,  and  we  see  no  reason  for 
disturbing  the  ruling  or  the  finding  of  the  jury. 

It  is  urged  also  that  in  any  event  the  amount  of  the  charges  for  the 
App.  Div.— Vol.  XXVI.         69 


Digitized  by  VjOOQIC 


546   BROWN  v.  TRAVELERS'  LIFE  &  ACG.  INS.  CO. 

Second  Department,  March  Term,  1898.  [Vol.  86. 

services  of  the  plaintiff  in  attendance  at  the  coroner's  investigation 
and  in  giving  expert  testimony  should  be  deducted  from  the  ver- 
dict on  tlie  grounds  that  the  service  was  exclusively  for  the  benefit 
of  the  Cornells  in  defense  of  the  criminal  prosecution  to  which  they 
might  be  liable  and  not  within  the  scope  of  the  policy  issued  by  the 
defendant,  and,  therefore,  not  within  the  province  of  the  attorney 
of  the  company  to  employ  the  plaintiff  for  this  purpose.  It  appears, 
however,  in  the  evidence  upon  the  trial  that  the  plaintiff  attended 
the  coroner's  investigation  for  the  purpose  of  informing  himself  as 
to  the  facts  which  it  might  be  necessary  to  controvert  in  future  liti- 
gations, and  that  he  visited  the  building  from  time  to  time  where 
the  accident  occurred  in  order  to  inform  himself  as  to  the  facts  in 
respect  to  which  the  witnesses  testified.  All  of  these  things  were 
proper  and  necessary  in  qualifying  himself  for  the  work  which  he 
was  expected  to  do  as  an  expert  witness,  and  we  see  no  reason  why 
the  defendant,  having  employed  him,  should. not  pay  him  for  all 
work  which  he  may  have  performed  in  perfecting  himself  in  the 
details  of  the  accident. 

The  fact  that  the  coroner's  verdict  did  not  affect  the  rights  of  the 
defendant  as  the  insurer  of  the  Cornells  for  civil  damages  has  no 
bearing  upon  the  case;  this  plaintiff  was  there  for  the  purpose  of 
learning  the  points  on  which  it  was  necessary  for  him  to  be  specially' 
prepared,  and  it  was  a  legitimate  part  of  his  labors  in  making  an 
investigation  of  the  causes  which  led  up  to  the  accident.  The 
charge  of  the  trial  court  in  respect  to  this  question  substantisdly 
complied  with  the  request  of  the  defendant's  attorney,  and  there 
was  no  error  of  which  the  defendant  could  fairly  complain. 

The  questions  involved  were  questions  of  fact  fairly  within  the 
province  of  the  jury,  and  the  verdict  is  in  accordance  with  the 
evidence. 

The  judgment  and  order  appealed  from  are  affirmed. 

All  concurred,  except  Cullen,  J.,  not  sitting. 
Judgment  and  order  aflirmed,  with  costs. 


Digitized  by  VjOOQIC 


MATTER  OF  NEWTON.  547 


App.  Div.]  Second  Department,  March  Term,  1898. 


In  the  Matter  of  the  Petition  of  John  Newton,  as  Commissioner  of 
Public  Works,  to  Acquire  Lands  under  Chapter  490  of  the  Laws 
of  1883,  for  a  Storage  Reservoir  in  the  Town  of  South  East,  New 
York,  known  as  "  Double  Reservoir  I." 

The  Mercantile  Trust  Company,  Appellant ;  Delia  Sherwqod, 

Respondent. 

Moneifs  paid  into  court  by  New  York  dty  in  condemnation  proceeding* — they  are 
mtX^eet  to  the  control  of  the  court,  and  it  may  change  the  custodian  to  the  end 
that  the  life  tenant  may  receive  a  higher  rate  of  interest  —  notice  of  the  proposed 
change  must  be  given  to  the  remainderman. 

Moneys  deposited  by  the  city  of  New  York,  pursuant  to  the  act  relative  to  a  new 
aqueduct  (Laws  of  1888,  chap.  490,  §  17),  in  a  trust  company  designated  by 
the  court,  accompanied  by  instructions  that  the  interest  be  paid  to  a  described 
person  for  life,  and  that  after  her  death  the  principal  be  distributed,  under  the 
order  of  the  court,  to  the  persons  legally  entitled  to  receive  it,  are  thereafter 
in  the  custody  of  the  court,  and  it,  in  the  interest  of  the  life  tenant,  may  direct 
them  to  be  transferred  to  a  county  treasurer  who  will  secure  for  their  use  a 
higher  rate  of  interest  than  the  trust  company  allows,  but  this  will  not  be  done 
unless  the  remaindermen  are  given  notice  of  the  application. 

Appeal  by  The  Mercantile  Tnist  Company  from  an  order  of  the 
Supreme  Court,  made  at  the  Westchester  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Westchester  on  the  5th 
day  of  January,  1898,  granting  the  petition  of  Delia  Sherwood  for 
an  order  directing  The  Mercantile  Trust  Company  to  pay  to  the 
county  treasurer  of  Putnam  county  certain  funds  on  trust  in  said 
trust  company. 

William  Cowper  Prime.,  for  the  appellant. 

Frederic  S.  Bamum^  for  the  respondent. 

Woodward,  J. : 

The  Legislature  of  this  State  in  June,  1883,  enacted  chapter  490 
of  the  Laws  of  1883,  entitled  "  An  act  to  provide  new  reservoirs, 
dams  and  a  new  aqueduct,  with  the  appurtenances  thereto,  for  the 
purpose  of  supplying  the  city  of  New  York  with  an  increased  sup- 
ply of  pure  and  wholesome  water."  Section  17  of  this  act,  so  far 
as  it  is  necessary  for  the  purposes  of  this  discussion,  reads  as  follows  : 
**  Whenever  the  owner  or  owners,  pereon  or  persons,  interested  in 
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any  real  estate  taken  or  affected  in  such  proceedings,  or  in  whose 
favor  any  such  sum  or  sums  or  compensation  shall  be  so  reported, 
shall  be  under  the  age  of  twenty-one  years,  of  unsound  mind,  or 
absent  from  the  State  of  New  York,  and  also  in  all  cases  where  the 
name  or  names  of  the  owner  or  owners,  person  or  persons,  interested 
in  any  such  real  estate  sliall  not  be  set  forth  or  mentioned  in  the  said 
report,  or  where  the  said  owner  or  owners,  person  or  persons,  being 
named  therein  cannot  upon  diligent  inquiry  be  found,  or  where  there 
are  adverse  or  conflicting  claims  to  the  money  awarded  as  compensa- 
tion, it  shall  be  lawful  for  the  said  mayor,  aldermen  and  commonalty 
to  pay  the  sum  or  sums  mentioned  in  the  said  report,  payable,  or  that 
would  be  coming  to  such  owner  or  owners,  person  or  persons,  respec- 
tively, with  interest  aforesaid  into  such  trust  company  as  the  court  may, 
in  the  order  of  confirmation,  direct,  to  the  credit  of  such  owner  or 
owners,  person  or  persons,  and  such  payment  shall  be  as  valid  and 
effectual,  in  all  respects,  as  if  made  to  the  said  owner  or  owners,  per- 
son or  persons,  interested  therein,  respectively,  themselves,  accord- 
ing to  their  just  rights." 

Under  the  provisions  of  this  statute  the  court,  in  January,  1891, 
ordered  that  a  certain  sum  of  money  known  as  "  Parcel  70  "  should 
be  deposited  with  the  Mercantile  Trust  Company,  the  interest  on 
which  should  be  paid  to  Delia  Sherwood  during  her  natural  life- 
time, and,  at  her  death,  to  be  distributed,  on  the  further  order  of 
the  court,  among  the  pei'sons  legally  entitled  to  receive  the  same. 
On  a  petition  to  a  Special  Term  of  the  Supreme  Court,  in  which  it 
was  alleged  that  the  county  treasurer  of  Putnam  county  would  pay 
a  higher  rate  of  interest  than  the  Mercantile  Trust  Company,  it  was 
ordered  that  the  trust  company  pay  over  the  funds  in  parcel  70  to 
the  treasurer  of  Putnam  county,  who  was  ordered  to  pay  the  interest 
to  the  petitioner,  Delia  Sherwood,  and  to  distribute  the  fund,  at  her 
death,  as  directed  in  the  original  order  of  the  court.  The  MercautQe 
Trust  Company  appeals  from  this  order,  and  urges  that,  under  the  pro- 
visions of  section  17  of  chapter  490  of  the  Laws  of  1883,  the  court  has 
no  power  to  direct  this  fund  to  be  paid  to  any  other  than  a  trust  com- 
pany. The  object  of  the  statute  was  not  to  interfere  with  the 
general  power  of  the  court  to  superintend  funds  within  its  legitimate 
control,  but  to  provide  a  place  of  deposit  which  should  meet  the 
requirements  of  the  Constitution  by  enabling  the  city  to  make  corn- 
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pensation  for  lands  taken  in  carrying  out  the  objects  of  tlie  law.  It 
made  it  lawful  for  the  city  to  pay  the  money  into  the  custody  of 
such  trust  companies  as  the  court  should  designate,  but  it  did  not 
deprive  the  court  of  its  right  to  protect  such  funds  against  an 
unreasonable  reduction  of  interest,  or  prevent  its  exercising  control 
of  the  money  for  the  protection  of  those  who  are  to  come  into  pos- 
session at  the  close  of  the  life  estate  in  the  property  taken.  The 
court  has  the  right,  and  it  is  its  duty,  to  see  that  the  life  estate  of 
Delia  Sherwood  in  the  property  taken  is  not  made  practically 
valueless;  that  the  property  is  not  taken  from  her  without  just 
compensation,  through  the  operation  of  the  trust  company  in  lower- 
ing its  rate  of  interest,  when  this  can  be  done  with  safety  to  those 
who  are  to  come  into  subsequent  possession.  Whenever  it  appears 
to  the  court  that  the  fund  is  not  realizing  that  rate  of  income  which 
it  is  reasonable  to  expect,  and  when  there  is  an  opportunity  to  place 
it  where  it  will  become  more  productive,  without  infringing  upon 
the  rights  of  others,  it  is  dearly  within  the  power  of  the  court  to 
order  the  transfer  of  the  fund.  The  city  having  paid  in  the  money 
to  a  trust  company,  designated  by  the  court,  its  responsibility  ends, 
and  the  fund  comes  under  the  general  guardianship  of  the  court  for 
the  benefit  of  those  who  shall  be  the  lawful  heirs  at  the  time  of  the 
death  of  Delia  Sherwood,  who  had  the  life  estate  in  the  property 
from  which  this  fund,  known  as  parcel  70,  was  realized,  the  avails 
of  which  belong  to  her  during  her  lifetime.  And  were  these  the 
only  considerations  involved,  we  should  affirm  the  order  appealed 
from. 

We  think,  however,  that,  before  the  fund  shall  be  reinvested  under 
the  order  of  the  court,  the  persons  entitled  to  the  remainder  after 
the  termination  of  the  life  estate  are  entitled  to  notice  of  the 
application  so  to  do,  and  we  are  of  the  opinion  that  the  Mercantile 
Trust  Company,  being  the  present  custodian  of  the  fund,  has  sufficient 
standing  in  court  to  appear  and  request  that  tliis  be  done. 

The  order  of  the  Special  Term  is  reversed,  without  costs,  with 
leave  to  renew  the  motion  upon  notice  as  heretofore  indicated. 

All  concurred. 

Order  reversed,  without  costs,  and  with  leave  to  renew  the 
motion  upon  notice  as  indicated  in  the  opinion. 
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B.  Edmund  HAUFr,  Respondent,  v,  Paul  K.  Ames,  Appellant, 
Impleaded  with  Edward  J.  Ga vegan. 

Action  for  faUe  repreientationa —  a  defendant  admitting  the  fraud  cannot  irUerpoH 

a  counterclaim. 

The  complaint  in  aa  action  alleged  that  the  defendant  by  false  statements  induced 
the  plaintiff  to  invest  money  in  the  stock  and  bonds  of  a  foreign  corporation  to 
his  damage.  The  answer  admitted  that  the  statements  made  were  false,  and 
attempted  to  interpose  a  defense  in  the  nature  of  a  counterclaim,  to  which  the 
plaintiff  demurred. 

Held,  that  the  plaintiff's  cause- of  action  being  in  tort  a  counterclaim  could  not  be 
interposed  to  the  complaint,  and  that  the  demurrer  should  be  sustained. 

Appeal  by  the  defendant,  Paul  K.  Ames,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  15th  day  of 
October,  1897,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  Kings  County  Special  Term,  sustaining  the  plaintiff's  demurrer 
to  a  counterclaim  set  up  in  the  answer  of  the  defendant,  Paul  K. 
Ames. 

SavTbuel  R.  Taylor^  for  the  appellant. 

E,  F.  Bullard^  for  the  respondent. 

Woodward,  J. : 

The  plaintiff  alleges  as  a  cause  of  action  that  the  defendant  made 
to  him  certain  specific  statements  in  reference  to  the  affairs  of  the 
Columbian  Pharmacal  Company,  a  foreign  corporation  doing  busi- 
ness in  the  State  of  Connecticut,  for  the  purpose  of  inducing  this 
plaintiff  to  invest  his  money  in  the  stock  and  bonds  of  the  said  com- 
pany ;  that,  relying  upon  these  statements  and  believing  them  to  be 
true,  the  plaintiff  did  purchase  five  of  the  bonds  of  the  said  com- 
pany, together  with  fifty  shares  of  the  stock,  paying  therefor  $3,000 
in  cash,  and  agreeing  to  pay  $625  on  the  1st  day  of  March,  1894, 
and  $1,000  on  the  first  day  of  June  following ;  that  these  statements 
were  false,  and  tliat  the  defendant  knew  them  to  be  false  at  the  time 
they  were  made,  and  that  the  plaintiff,  by  reason  of  such  investments, 
made  in  the  belief  tliat  the  statements  were  true,  has  suffered  dam- 
ages to  the  extent  of  $3,000,  for  which  amount  he  demands  judgment. 
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The  defendant,  answering,  admits  that  the  statements  made  were 
false,  and  attempts  to  put  in  a  defense  in  the  nature  of  a  counter- 
claim, to  which  the  plaintifE  demurred,  and  from  the  order  of  the 
court  directing  an  interlocutory  judgment  and  sustaining  the 
demurrer,  appeal  comes  to  this  court.  So  much  of  the  order  of 
the  court  as  is  necessary  for  the  purposes  of  this  discussion  reads  as 
follows : 

"  Ordered  and  adjudged,  that  said  demurrer  be  and  is  hereby  sus- 
tained, and  an  interlocutory  judgment  is  directed  to  be  entered  in 
favor  of  the  plaintiff  determining  that  said  counterclaim  is  not  of 
the  character  specified  in  section  501  of  the  Code  of  Civil  Proced- 
ure, and  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action." 

The  defendant  urges  that  the  action  is  not  one  in  tort,  and  that 
the  counterclaim  comes  within  the  rule  laid  down  in  Carpenter  v. 
Manhattan  Life  Ins.  Co,  (93  N.  Y.  552),  where  Judge  Earl,  deliv- 
ering the  opinion  of  the  court,  says :  '*  The  counterclaim  must  have 
such  a  relation  to  and  connection  witli  the  subject  of  the  action  that 
it  will  be  just  and  equitable  that  the  controversy  between  the  parties 
as  to  the  matters  alleged  in  the  complaint  and  in  the  counterclaim 
should  be  settled  in  one  action  by  one  litigation." 

How  can  a  defendant,  admitting  the  false  statements  constituting 
the  basis  of  fraud,  contend  that  there  is  any  controversy  in  which  it 
would  be  "just  and  equitable"  that  the  "^natters  alleged  in  the 
complaint  and  in  the  counterclaim  "  should  be  settled  in  one  action? 

This  defendant  cannot  come  into  court  admitting  the  fraud  and 
undertake  to  interpose  a  counterclaim  ;  no  act  that  the  plaintiff  may 
liave  committed  subsequently,  and  no  cause  of  action  which  the 
defendant  may  have  against  the  plaintiff,  can  be  admitted  as  an  offset 
to  the  false  statements,  resulting  in  a  fraud  upon  the  plaintiff,  and 
which  constitutes  his  cause  of  action.  The  case  of  Byjhle  v.  ^Vood 
(24  X.  Y.  607),  on  which  the  defendant  relies  for  authority  that  this 
action  is  not  an  action  sounding  in  tort,  fails  to  sustain  this  theory. 
The  court  held  in  this  case  that  "  The  facts,  as  found  by  the 
referees,  are  that,  by  false  representations  and  the  alteration  of  bills 
and  vouchers,  the  defendant  himself  received  from  Marvine  large 
sums  of  money  to  which  he  was  not  entitled ;  and  they  have  found 
that  the  plaintiffs  are  entitled  to  recover,  not  for  any  fraud,  but  for 
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the  money  which  the  defendant  had  so  received,  and  which,  being  bo 
received,  he  liad  no  riglit  to  retain.  This  state  of  facts  does  not 
necessarily  require  an  action  to  be  brought  for  the  tort,  even  if  it 
allows  one  to  be  so  brought." 

In  discussing  the  question  of  whether  an  action  for  a  tort  could  be 
assigned,  the  court  in  the  same  case  say :  "  The  authorities  cited  by 
the  defense  in  support  of  this  position  (Addington  v.  AlUn^  7 
Wend.  9 ;  Zuhrvikie  v.  Smithy  3  Kern.  333)  go  far  to  answer  the 
position ;  since  they  show  just  what  that  action  is,  and  that  it  is  not 
for  false  and  fraudulent  representations  by  which  the  defendant 
himself  obtained  money  or  property,  but  for  such  representations, 
as  to  the  credit  and  responsibility  of  a  third  person,  as  induced  the 
plaintiffs  in  those  suits  to  sell  property  on  credit  to  such  third  per- 
son, and  thereby  the  plaintiffs  were  injured,  though  neither  the 
defendant  nor  his  property  was  benefited.  So  far  as  the  defend- 
ant's act  and  the  defendant  himself  were  concerned  it  was  a  mere 
naked  tort." 

That  is  the  situation  of  this  defendant ;  he  is  charged  in  the  com- 
plaint with  having  induced  the  plaintiff,  by  false  and  misleading 
statements  of  the  condition  of  the  Columbian  Pharmacal  Company, 
to  invest  his  money  in  the  stock  and  bonds  of  the  said  company,  and 
these  false  statements  as  to  the  condition  of  the  company  constitute 
the  only  cause  of  action  of  the  plaintiff  as  against  this  defendant,  and 
there  can  be  no  question  that  it  is  an  action  sounding  in  tort.  As  was 
said  in  the  case  of  People  v.  Dennison  (84  N.  Y.  272),  "it  was  conse- 
quently an  action  in  which  a  counterclaim  founded  on  contract  could 
not  properly  have  been  allowed.  {Smith  v.  Ilall^  67  N.  Y.  48 ;  Code, 
§  150  ;  Paulson  v.  Richards,  22  Barb.  143.)  The  claim  of  the  defend- 
ants was  a  cause  of  action,  not  arising  out  of  the  transaction  set  forth  in 
the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action.  The  subject  of  the  action  was  a  fraud 
alleged  to  have  been  committed  by  the  defendants  upon  the  plaintiff, 
the  allegation  being  that  the  defendants  fraudulently  obtained  money 
from  the  State  by  means  of  false  representations,  false  vouchers  and 
collusion  with  State  officers.  The  counterclaim  was  that  the  State 
was  indebted  to  the  defendants  on  contract  for  work  and  materials 
which  had  not  been  paid  for.  The  circumstance  that  the  work  in 
respect  to  which  the  fraudulent  representations  charged  were  alleged 
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to  have  been  made  was  the  same  for  which  the  defendants  claimed  that 
an  indebtedness  existed  in  their  favor,  does  not  bring  the  case  within 
section  150  of  the  Code.  The  subject  of  this  action,  which  was  the 
fraud,  was  wholly  distinct  from  the  claim  set  up  by  the  defendants 
for  money  due  on  the  contract  for  the  work.  Nor  has  section  150 
been  regarded  as  conferring  the  right  to  set  up  a  counterclaim 
founded  on  contract,  in  an  action  of  tort." 

It  being  apparent,  tlierefore,  that  the  defendant  could  not  inter- 
pose a  counterclaim  in  this  action,  it  is  not  necessary  to  go  into  the 
consideration  of  the  question  of  whether  or  not  the  allegations  of 
the  defendant  are  sufficient  to  constitute  a  cause  of  action. 

The  order  of  the  court  below,  sustaining  the  demurrer  and  direct- 
ing an  interlocutory  judgment,  is  affirmed. 

All  concurred. 

Interlocutory  judgment  affirmed,  with  costs. 


Henry  C.  Griffin,  as  Trustee  for  the  Benefit  of  the  Bonds  Secured 
by  a  Mortgage  or  Deed  of  Trust,  Executed  by  the  Trustees  of 
Solomon's  Lodge  No.  196,  Free  and  Accepted  Masons,  Respond- 
ent, V.  Louis  Baust,  Kespondent,  and  Others,  Defendants; 
Thomas  G.  Price,  Purchaser,  Appellant. 

Marketable  title  — encroachment  of  a  building  on  anotJier  lot  — effect  of  a  subsequent 
ownership  of  both  lots  by  the  same  person  —  notice  of  the  appointment  of  a  new 
trtistee  of  a  mortgage  —  authority  of  an  agent  to  execute  a  lease  for  more  than  a 
year —  it  must  be  in  writing. 

One  Bird,  a  member  and  one  of  the  trustees  of  a  Masonic  lodge,  was  employed 
by  it  as  superintendent  and  architect  to  erect  a  building  on  a  lot  belonging  to 
the  lodge  on  which  the  lodge  had  previously  executed  a  mortgage  to  a 
trustee  to  secure  certain  bonds,  and  while  so  acting  Bird  established  the 
south  line  of  said  building,  he  himself  being  the  owner  of  the  lot  which  abut- 
ted upon  the  lodge  lot  on  the  south.  A  question  having  arisen  as  to  whether 
the  building  encroached  upon  Bird's  lot,  he  conveyed  to  the  lodge  a  strip  of  land 
southerly  of  and  adjoining  the  building,  one  foot  wide.  Thereafter  the  lodge 
conveyed  to  Bird  the  entire  premises,  including  the  one  foot  conveyed  to  it  by 
Bird,  and  subsequently  Bird  conveyed  the  same  premises  to  one  Baust,  subject 
to  the  payment  of  the  bonds  and  mortgage  which  Baust  assumed. 
App.  Div.— Vol.  XXVI.         70 
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Held,  that  Bird  and  those  who  claimed  under  him  were  estopped  from  subse- 
quently alleging  that  the  wall  encroached  on  the  adjoining  lot,  as  the  encroach- 
ment ceased  at  the  moment  when  he  became  the  owner  of  both  lots,  and  any 
conveyance  of  the  adjoining  lot  subsequently  made  by  him  would  be  charge- 
able with  the  servitude  of  the  encroaching  wall ; 

That  the  Supreme  Court  had  power  on  the  death  of  the  trustee  of  the  mortgage 
to  appoint  a  successor,  and  that  the  fact  that  the  holder  or  holders  (who  were 
anknowu)  of  one  twenty -first  part  of  the  bonds  had  not  joined  in  or  ratified 
such  appointment,  did  not  deprive  the  court  of  jurisdiction  to  make  it; 

That  a  title  acquired  at  a  sale  of  the  premises  under  a  foreclosure  of  such  mort- 
gage, at  which  suflicient  money  had  been  realized  to  pay  all  the  bonds,  was  not 
aflfected  by  the  fact  that  the  substituted  trustee  had  been  so  appointed. 

A  lease  under  seal  for  more  than  a  year  executed  by  agents,  not  authorized  in  writ- 
ing by  the  lessor  to  execute  it  on  his  behalf,  is  void  under  the  Real  Property 
Law  (Laws  of  1896,  chap.  547,  §  234),  and  is  not  entitled  to  be  recorded. 

Appeal  by  Thomas  G.  Price,  a  purchaser  at  a  foreclosure  sale, 
from  an  order  of  tlie  Supreme  Court,  made  at  the  Dutchess  County 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Westchester  on  the  19tli  day  of  January,  1898,  requiring  him  to 
accept  the  title  to  premises  sold  under  foreclosure  in  the  action,  and 
to  complete  his  purchase. 

John  IL  Rogan^  for  the  purchaser,  appellant. 

Joseph  W.  Middlehrook,  for  the  plaintiff,  respondent. 

Greene  cfe  Johnson^  for  Louis  Baust,  defendant,  respondent. 

Goodrich,  P.  J. : 

The  premises  in  question  were  sold  to  the  appellant  Price  by  a 
referee,  under  a  judgment  of  foreclosure  and  sale,  for  the  sum  of 
$23,250,  and  tlie  deposit  of  ten  per  cent  was  made  with  the  referee. 
The  purchaser  refuses  to  accept  the  referee's  deed  on  the  following 
grounds : 

"(a)  That  the  building  upon  the  premises,  purchased  by  him 
herein,  encroaches  upon  the  adjoining  premises  on  the  southerly 
side,  and  also  on  the  northerly  side,  whereby  the  value  of  the  prem- 
ises sold  is  materially  and  largely  diminished,  and  the  record  owner 
of  said  adjoining  premises  claims  that  the  foundation  of  the  south- 
erly wall  of  said  building  encroaches  upon  his  land  to  a  consider- 
able extent  beyond  the  encroach  of  said  wall,  and  he  notified  the 
purchaser  that  he  intended  to  commence  an  action  to  compel  the 
removal  of  said  wall  and  foundation  at  once. 
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"  (J)  That  the  appointment  of  Henry  C.  Griffin  as  trustee,  under 
the  mortgaged  {sic)  foreclosed  in  the  above-entitled  action,  is  invalid. 
"  ic)  That  there  is  an  outstanding  lease  of  the  premises  sold  made 
to  Isaac  H.  Lubin,  dated  September  29th,  1896,  and  recorded  in  the 
office  of  the  register  of  the  county  of  Westchester,  in  liber  1460  of 
conveyances,  page  140,  for  the  term  of  three  years  from  October 
1st,  1896,  with  the  privilege  of  a  renewal  for  three  years." 

Prior  to  January  12,  1885,  the  defendant  James  Bird  conveyed 
to  Solomon's  Lodge  No.  196,  Free  and  Accepted  Masons,  the  prem- 
ises at  Tarrytown,  described  in  the  mortgage,  complaint  and  judg- 
ment, fronting  forty  feet  on  Orchard  street  and  thirty-five  feet  on 
Cottage  Place,  and  bounded  on  the  north  by  Central  avenue  and  on 
the  south  by  lands  of  Bird,  who,  at  that  time,  owned  the  premises 
adjacent  on  the  south,  more  than  eighty  feet  in  width.  At  the 
date  named  the  lodge  executed  a  mortgage  for  $21,000  on  the  prem- 
ises, conditioned  for  the  payment  of  210  bonds,  each  of  the  par 
value  of  $100.  D.  O.  Bradley  was  the  trustee  named  therein,  and 
continued  to  be  trustee  until  his  death  in  February,  1895.  A  peti- 
tion was  presented  to  the  Supreme  Court  in  Westchester  county  for 
the  substitution  of  a  trustee  in  his  place,  and  the  plaintiff  Griffin 
was  appointed  by  order  of  the  court,  made  on  November  14,  1896. 
As  to  the  first  objection,  of  encroachment,  it  appears  that  after 
the  cbnveyance  to  the  lodge  the  latter  erected  upon  the  premises 
a  large  building  which  encroached  on  the  land  of  Bird,  adjoining  it  on 
the  southerly  side,  from  five-eighths  of  an  inch  to  one  inch. 

In  the  affidavit  of  the  defendant  Bird,  used  on  the  motion,  he 
stated  that  at  the  time  of  the  execution  of  the  mortgage  he  was  a 
member  and  one  of  the  trustees  of  the  lodge,  and  was  employed  by 
it,  as  superintendent  and  architect,  to  erect  the  building,  and  that  he 
acted  in  that  capacity,  and  that  he,  "  being  the  owner  of  the  adja- 
cent premises  (on  the  south),  first  established  the  south  line  of  said 
building."  At  that  time  he  was  still  the  owner  of  the  land  south  of 
the  building,  and  some  question,  apparently,  having  arisen  about  the 
encroachment  of  the  wall  upon  his  adjacent  lot,  he  conveyed  to  the 
lodge  a  strip  of  land  southerly  and  adjacent  to  the  building,  one  foot 
in  width. 

At  a  later  period,  and  in  December,  1894,  the  lodge  conveyed  to 
Bird  the  entire  premises,  including  the  premises  described  in  the 
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mortgage  and  the  additional  foot  of  land,  subject  to  the  payment  of 
the  bonds  and  mortgage,  above  referred  to.  In  July,  1896,  Bird 
conveyed  the  same  premises  to  the  defendant  Baust,  subject  to  the 
payment  of  the  bonds  and  mortgages,  which  Banst,  in  the  deed, 
agreed  to  assume  and  pay.  Thus  it  appears  that,  since  the  execu- 
tion of  the  mortgage,  the  lodge.  Bird  and  Baust  have,  each  in  turn, 
and  respectively  at  the  same  time,  owned  the  forty  feet,  one  inch, 
included  in  the  mortgage,  and  the  adjacent  strip  of  one  foot,  so  that 
the  encroachment,  if  any  existed,  ceased  on  the  instant  of  the  com- 
mon ownership  of  the  two  parcels  by  each  of  the  three  parties  named. 

In  the  case  of  Katz  v.  Kaiser  (154  X.  Y.  294)  the  doctrine  is 
laid  down  that  if  the  owner  of  a  lot  on  which  there  is  a  building 
whose  wall  encroaches  upon  the  adjoining  land  acquires  title  to  the 
adjacent  lot,  the  encroachment  ceases  eo  instanti  ;  even  if  he  subse- 
quently severs  the  title  to  the  lots,  the  adjoining  lot  is  charged  with 
the  servitude  of  the  wall,  and  the  title  to  the  dominant  lot  is  not 
open  to  the  objection  that  it  encroaches  upon  the  adjoining  lot. 

In  addition  to  this,  it  will  be  observed  that  Bird  established  the 
division  line  between  the  southerly  boundary  of  the  premises  con- 
veyed to  the  lodge,  at  the  time  he  was  the  owner  of  the  premises 
adjacent  on  the  south,  and  erected  the  wall  in  question.  It  is  clear 
that  this  action  on  his  part,  taken  in  connection  with  the  subsequent 
conveyances,  would  estop  him  to  deny  the  proper  location  of  the 
wall,  even  without  any  such  long  continuance  of  the  location  as  the 
authorities  hold  to  be  binding  between  the  owners  of  adjacent  lots. 

The  second  part  of  the  first  objection  is  that  the  eaves  of  the 
building  on  the  north  side  overhung  a  strip  of  land  between  such 
wall  and  Central  avenue,  but  the  record  shows  that  this  strip  was 
voluntarily  thrown  into  the  street  by  the  owner ;  that  the  Tillage 
has  merely  an  easement,  and  that  the  official  engineer  and  surveyor 
of  the  village  has  testified  that  the  building,  in  this  respect,  does 
not  violate  any  ordinance  of  the  village.  This  objection  is  not 
specifically  argued  in  the  appellant's  brief. 

The  second  objection,  to  the  substitution  of  the  plaintiflE  as  trus- 
tee in  place  of  Bradley,  rests  upon  the  contention  that  due  notice  of 
application  for  his  substitution  was  not  given  to  the  holders  of  all 
the  bonds  secured  by  the  mortgage.  Chapter  185  of  the  Laws  of 
1882  provides  that  "  Upon  the  death  of  a  surviving  trustee  of  an 
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express  trust,  the  trust  estate  shall  not  descend  to  his  next  of  kin  or 
personal  representatives,  but  the  trust,  if  unexecuted,  shall  vest  in 
the  Supreme  Court,  with  all  the  powers  and  duties  of  the  original 
trustee,  and  shall  be  executed  by  some  person  appointed  for  that 
purpose  under  tlie  direction  of  the  court.  But  no  person  shall  be 
appointed  to  execute  said  trust  until  the  beneiiciary  thereof  shall 
have  been  brought  into  court  by  such  notice,  and  in  such  manner  as 
the  court  may  direct." 

In  JV^ew  York  Secu7nty  Co,  v.  Saratoga  Gas  Co,  (88  Ilun,  569, 
584)  a  question  arose  as  to  the  appointment  by  the  court  of  a  new 
trustee  of  a  mortgage  in  place  of  the  one  named  in  the  mortgage, 
where  the  original  trustee  had  become  insolvent.  The  court  held 
that  "  The  plaintiff  is  properly  acting  as  trustee  of  the  gas  com- 
pany. The  Court  of  Chancery  had  jurisdiction  of  trusts  and  trus- 
tees, and  had  power,  independent  of  any  statute,  to  remove  a  trustee 
on  good  cause  shown,  and  to  appoint  another  in  his  place.  The 
Supreme  Court  has  succeeded  to  the  jurisdiction  and  power  of  the 
Court  of  Chancery,  and  it  seems  to  me  unnecessary  to  cite  authori- 
ties to  prove  its  jurisdiction  and  power  to  appoint  one  trustee  in  the 
place  and  stead  of  another.  The  original  trustee  under  the  mort- 
gage becoming  insolvent,  the  Supreme  Court  had  jurisdiction  to 
appoint  a  successor  trustee  ;  its  order  making  such  appointment  was, 
therefore,  not  a  void  order,  but  may  have  been,  under  the  circum- 
stances, irregular."  But,  under  my  views  of  the  rules  to  be  adopted 
on  tliis  appeal,  it  is  not  necessary  to  consider  this  question.  The 
court  had  jurisdiction  to  make  the  order  and  to  recjuire  such  notice 
as  it  deemed  expedient,  and  it  must  be  presumed  that  sufficient 
notice  was  given. 

The  petition  for  the  substitution  was  presented  or  joined  in  by 
the  holders  of  $12,000  of  the  bonds,  and  has  since  been  ratified  by 
all  the  bondholders,  except  the  owners  of  $1,000,  whose  whereabouts 
cannot  be  discovered,  so  that  the  only  question  is  whether  the  fail- 
ure to  notify  the  holders  of  ten  bonds  constitutes  a  valid  objection 
to  the  appointment  of  the  trustee.  It  is  not  necessarj'  to  inquire 
whether  the  appointment  of  Griffin,  as  trustee,  can  be  attacked  col- 
laterally. The  only  persons  who  could  attack  were  the  holders  of 
the  ten  bonds,  the  lodge,  and  Bird  and  Baust.  All  of  these,  except 
the  bondholdei-s,  were  parties   defendant  in  the  foreclosure   suit. 
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The  complaint  alleged  the  due  appointment  of  Griffin  as  trustee. 
None  of  these  parties  defended,  and  as  to  them  the  judgment 
becomes  f^es  judicata  as  to  the  due  appointment  of  Griffin  as  trus- 
tee, so  that  none  of  these  parties  can  raise  the  question  of  defective 
appointment. 

The  price  to  be  paid  for  the  property  is  sufficient  to  pay  the 
bonds,  interest  and  costs.  When  the  purchaser  has  completed  the 
sale  and  paid  the  money  into  court,  it  will  be  sufficient  time  for 
the  court,  at  Special  Term,  to  provide  security  for  such  bondholders; 
as,  for  instance,  by  having  the  amount  of  the  bonds  deposited  with 
the  treasurer  of  Westchester  county,  or  some  other  suitable  deposi- 
tary.    This  question,  however,  does  not  arise  on  this  appeal. 

The  third  objection  relates  to  a  lease  to  one  Lubin,  for  the  term 
of  three  years,  of  a  part  of  the  mortgaged  premises,  dated  Septem- 
ber 29,  1895,  and  recorded  May  29,  1897.  The  lessors  named  in 
this  lease  were  "  Free  and  Murray,  as  agents  for  Louis  Baust,"  and 
it  was  signed  "  Free  &  Murray,  Agts.  (Seal.)  "  Tlie  acknowledg- 
ment reads,  "  before  me  personally  came  Free  &  Murray,  agents  for 
Louis  Baust  and  Isaac  II.  Lubin,  to  me  known,  and  known  to  me  to 
be  the  individual  described  in,  and  who  executed  the  foregoing 
instrument,  and  who  severally  acknowledged  that  they  executed  the 
same,  and  the  said  Free  &  Murray  duly  acknowledged  that  they 
executed  the  foregoing  lease  as  the  agents  of  said  Louis  Baust." 

The  Real  Property  Law  (5  R.  S.  [9th  ed.]  3588  [1896,  chap. 
547J,  §  224)  provides  that  "  a  contract  for  the  leasing  for  a  longer 
period  than  one  year,  *  *  *  of  any  real  property  or  an  interest 
therein,  is  void,  unless  the  contract  or  some  note  or  memorandum 
thereof  expressing  the  consideration  is  in  writing,  subscribed  by  the 
lessor    *     *     *     or  by  his  lawfully  authorized  agent." 

It  appears  that  Free  &  Murray  had  no  written  authority  to 
make  this  lease.  There  was,  under  these  circumstances,  no  statutory 
authority  for  the  recording  of  the  lease.  Besides  this,  Baust  was  a 
party  to  the  foreclosure  suit,  and  is  estopped  by  the  judgment. 

The  objections  raised  by  the  purchaser  were  not  valid,  and  the 
order  must  be  affirmed,  with  costs. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbureements. 
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Sarah  E.   House,  Appellant,  v,  Erie  Railroad  Company, 

Respondent. 

Negligence — a  woman  injured  at  a  railroad  crossing — proof  which  requires  the  svh' 
mission  to  the  jui*y  of  the  question  of  contributory  negligence. 

In  an  actioD  brought  against  a  railroad  company  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  at  a  railroad  crossing  on  a  village  street  where 
gates,  which  had  been  in  use  for  a  long  time,  were  frozen  and  out  of  order,  the 
plaintiff  testified:  "Before  I  got  to  the  track  I  looked  up  the  track  and  down 
around  the  curve.  That  was  before  I  got  to  the  track.  I  should  think  I  was 
then  five  or  ten  feet  from  the  track.  I  did  not  see  any  train  coming  in  either 
direction.  I  did  not  hear  any  bell  or  whistle  blown.  I  did  not  see  any  flag- 
man. *  ♦  *  Then,  after  I  started  on,  my  attention  was  directed  straight 
ahead,  and  the  last  I  remember  I  was  struck  by  this  engine.  »  *  «  I  had 
known  these  gates  there  at  the  crossing  for  years.  *  «  ♦  I  know  what  it 
means  when  the  gates  are  up.  I  understand  that  that  is  a  signal  for  me  to 
cross  if  I  80  desire.  When  they  are  down  I  understand  that  that  is  the  signal 
for  me  to  stay  back.  This  day  that  I  was  struck  there  was  no  flagman  upon 
the  crossing.  *  *  *  Before  I  crossed  that  crossing  that  day  I  listened  for 
bell  or  whistle.    I  didn't  hear  any  bell  rung  or  whistle  blown." 

Held,  that  the  trial  court  erred  in  directing  a  verdict  in  favor  of  the  defendant. 

Appeal  by  the  plaintiff,  Sarah  E.  House,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Orange  on  the  29th  day  of  June,  1897, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  before  the  court  and  a  jury. 

Williain  Vanaiinee^  for  the  appellant. 

Henry  Bacon^  for  the  respondent. 

Goodrich,  P.  J. : 

The  action  was  brought  to  recover  damages  for  injuries  sustained 
by  the  plaintiff  on  December  16,  1895,  by  being  struck  by  an  engine 
drawing  a  train,  while  she  was  attempting  to  cross  defendant's  tracks 
at  Main  street  in  the  village  of  Goshen.  At  the  close  of  the  plain- 
tiff's case  the  complaint  was  dismissed  upon  three  grounds:  That 
there  was  no  ne^igence  proven  on  the  part  of  the  defendant  or  its 
employees;  that  the  evidence  shows  contributory  negligence  on  the 
part  of  the  plaintiff  in  going  to  the  track  at  the  time  and  place 
where  she  did ;  and  that  there  was  no  evidence  which  would  justify 
the  jury  in  finding  that  the  plaintiff  was  not  guilty  of  contributory 
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negligence.     The  plaintiff  asked  leave  to  go  the  jury  on  several 
questions  of  fact,  a  statement  of  which  is  not  now  essential. 

The  dismissal  of  the  complaint  was  error,  unless  from  the  evidence 
the  court  was  justified  in  holding,  as  matter  of  law,  that  the  plain- 
tiff was  guilty  of  contributory  negligence. 

The  trend  of  judicial  authority  in  this  State,  except  where  the 
proof  of  misconduct  is  clear  and  decisive,  requires  the  court,  in 
cases  of  this  character,  to  submit  to  the  jury  the  question  of  con- 
tributory negligence,  as  matter  of  fact,  instead  of  deciding  it  as 
matter  of  law. 

In  the  case  of  Ernst  v.  Hudson  River  Railroad  Co.  (35  N.  T. 
9,  36,  38)  the  court,  Portkr,  J.,  writing  the  opinion,  said : 

"  It  is  not  true  that  a  traveler  on  a  public  thoroughfare  is  guilty 
of  culpable  negligence,  as  matter  of  law,  if  he  does  not  stop  to  listen, 
or  look  up  and  down  the  track  before  he  goes  over  a  crossing.  The 
proposition  is  in  direct  conflict  with  repeated  adjudications  in  this 
and  in  other  courts.  Whether  such  an  omission  is  culpable  depends 
upon  the  facts  and  circumstances  of  each  particular  case.  *  *  * 
The  question  whether  the  plaintiff  was  free  from  negligence,  in  ordi- 
naiy  cases  of  this  description,  is  one  of  fact  to  be  determined  by  the 
jury,  under  appropriate  instructions  and  subject  to  tlie  revisory 
power  of  the  courts.  Occasional  instances  occur  where  the  proof 
of  misconduct  is  so  clear  and  decisive  that  the  judges  are  bound  to 
pass  on  tlie  question  of  negligence  as  matter  of  law." 

In  the  case  of  Olushi/ig  v.  Shaiy  (96  N.  Y.  676)  the  court 
said :  "  The  evidence  showed  that  no  bell  was  rung  or  whistle 
blown,  and  that  the  gate  was  raised,  and  thus  the  carelessness 
of  the  defendant  was  established.  But  the  claim  of  the  defendant 
is  that  the  plaintiff  should  have  been  nonsuited  on  account  of  his 
own  carelessness,  and  this  claim  he  bases  upon  these  facts :  That, 
at  the  place  where  the  plaintiff  looked,  about  thirty  feet  from  the 
railroad  track,  his  view  w^as  somewhat  obstructed,  and  that  he  did 
not  look  again  while  passing  the  thirty  feet,  although  during  that 
space  his  view  was  unobstructed,  and  he  could  have  seen  the  train 
if  he  had  looked.  We  think  the  case  as  to  plaintiff's  negligence 
was  properly  submitted  to  the  jury.  He  looked  both  ways,  and 
whetlier,  under  all  the  circumstances,  he  should  have  looked  again, 
or  continued  to  look,  was  for  the  jury  to  determine.     The  raising  of 
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the  gate  was  a  substantial  assurance  to  him  of  safety,  just  as  signili- 
cant  as  if  the  gatenmn  had  beckoned  to  him  or  invited  him  to  come 
on,  and  that  any  prudent  man  would  not  be  influenced  by  it  is 
against  all  human  experience.  The  conduct  of  tlie  gatemen  cannot 
be  ignored  in  passing  upon  plaintiiFs  conduct,  and  it  was  properly  to 
be  considered  by  the  jury  with  all  the  other  circumstances  of  the  case." 

It  is  not  necessary  to  refer  to  other  authorities  upon  this  proposi- 
tion. Nor  is  it  needful  to  cite  authorities  in  support  of  the  proposi- 
tion that,  upon  the  review  of  a  judgment  based  upon  a  nonsuit,  all 
the  testimony  is  to  be  construed  in  that  light  which  is  most  favor- 
able to  the  plaintiflF. 

There  was  evidence  in  this  case  tending  to  show  the  following 
facts :  The  plaintiff,  a  woman  sixty  years  of  age,  in  full  health  and 
familiar  with  the  scene  of  the  accident,  came  in  a  wagon  from  her 
home  in  the  village  of  Florida,  about  six  miles  from  the  place  of 
the  accident,  and  drove  across  the  defendant's  tracks.  After  tying 
her  horses,  she  recrossed  the  track  for  the  purpose  of  shopping  at  a 
store  on  the  westerly  side  of  the  track,  and  then  walked  toward  the 
railroad  crossing  again.  She  testified  as  follows :  "  Before  I  got  to 
the  track  I  looked  up  the  track  and  down  around  the  curve.  That 
was  before  I  got  to  the  track.  I  should  think  I  was  then  five  or  ten 
feet  from  the  track.  I  did  not  see  any  train  coming  in  either  direc- 
tion. I  did  not  hear  any  bell  or  whistle  blown.  I  did  not  see  any 
flagman.  *  *  *  Then,  after  I  started  on,  my  attention  was 
directed  straight  ahead,  and  the  last  I  remember  I  was  struck  by 
this  engine.  *  *  *  I  had  known  these  gates  there  at  the  cross- 
ing for  years.  *  *  *  I  know  what  it  means  when  the  gates  are 
up.  I  understand  that  that  is  a  signal  for  me  to  cross  if  I  so  desire. 
When  they  are  down  I  understand  that  tliat  is  the  signal  for  me  to 
stay  back.  This  day  that  I  was  struck  there  was  no  flagman  upon 
tiie  crossing.  *  *  *  Before  I  crossed  that  crossing  that  day  I 
listened  for  bell  or  whistle.  I  didn't  hear  any  bell  rung  or  whistle 
blown." 

There  was  other  evidence  as  to  the  flagman,  both  as  to  his  pres- 
ence and  his  acts,  but  on  this  appeal  we  must  hold  that  the  testi- 
mony presented  by  the  plaintiff  furnished  some  evidence  of  his' 
absence  or  inattention  to  his  duty. 
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Main  street  is  a  well-traveled  public  highway  in  the  village  of 
Goshen.  At  the  intersection  of  the  railroad  there  were  gates  which 
have  been  in  use  for  a  long  time,  but  which,  at  the  time  of  the  acci- 
dent, were  out  of  order.  The  weather  was  quite  cold  and  had  been 
for  several  days.  The  defendant  contends,  as  shown  by  the  cross- 
examination  of  one  of  the  plaintiflPs  witnesses,  that  the  gates  were 
frozen  and  out  of  order  and  had  been  so  for  four  or  five  days.  It 
does  not  appear  exactly  how  long  this  condition  had  existed  nor  how 
the  gates  could  be  frozen  for  a  long  period,  but  at  the  time  of  the 
accident  the  gates  were  raised.  A  flagman  was  in  the  vicinity,  but 
there  is  evidence  tending  to  show  either  that  he  was  not  at  his  post, 
or  that,  if  at  his  post,  he  had  his  flag  rolled  up  and  under  his  arm ; 
and  there  is  no  evidence  that  he  warned  the  plaintiff  of  the  proxim- 
ity of  the  train.  It  is  a  fair  construction  of  the  evidence  that  the 
gates  had  been  in  use  for  a  period  of  time  which  justified  the  plain- 
tiff, accustomed  to  travel  upon  the  highway,  in  assuming  that  when 
lifted  they  were  an  assurance  that  no  train  was  about  to  cross  the 
highway.  It  is  evident  that  the  defendant  held  the  same  view 
when  it  stationed  a  flagman  at  the  point  in  question.  The  learned 
counsel  for  the  company,  in  speaking  of  the  fact  that  the  gates  were 
lifted  and  frozen  so  as  to  be  incapable  of  lowering,  says  in  his  brief: 
"  It  was  for  this  reason  that  the  flagman  was  upon  thecrossing." 

Many  cases  may  be  found  which  arose  under  the  Railroad  Law  as 
it  existed  prior  to  the  recent  revision,  when  the  engineer  of  a  rail- 
road train  was  by  statute  comi)elled  to  whistle  eighty  rods  from  a 
highway  which  he  was  about  to  cross.  The  case  of  Ernst  v.  Hud- 
son R,  R,  R,  Co.  {svpra)  was  decided  when  this  provision  in  the  Rail- 
road Law  was  in  force.  This  statute  has  been  repealed,  and  so  far 
the  decision  has  no  application  to  this  case.  The  court  in  that  case 
decided  that  the  crossing  of  a  highway  by  a  railroad  train  without 
the  whistle  was  a  breach  of  duty,  that  the  omission  of  customary 
signals  was  an  assurance  by  the  company  that  no  engine  was 
approaching  within  eighty  rods  of  the  crossing,  and  that  a  person 
might  rely  upon  sudi  assurance  without  the  imputation  to  a  wron<r- 
doer  of  a  breach  of  duty,  and  that  when  the  usual  warning  is  with- 
lield  the  wayfarer  has  a  right  to  assume  that  the  crossing  is  safe ; 
that  a  person  traveling  the  highway  is  bound  only  to  exercise  ordi- 
nary care,  and  when  ho  is  injured  by  the  negligence  of  a  railroad 
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company  it  is  no  defense  that,  notwithstanding  the  omission  of  the 
lawful  signals,  he  might  by  greater  vigilance  have  discovered  the 
approach  of  the  train. 

Beisiegel  v.  New  York  Central  Railroad  (34  N.  Y.  622,  633) 
was  another  cavse  of  failure  to  sound  a  whistle,  but  in  the  concurring 
opinion,  Porter,  J.,  said : 

"  Upon  this  state  of  facts,  it  is  obvious  that  the  gross  negligence 
of  the  defendant's  agents  was  the  sole  cause  of  the  injury.  The 
omission  of  the  customary  signals  was  an  assurance  by  the  company 
to  tlie  plaintiff  that  no  engine  was  approaching  within  a  quarter  of 
a  mile  on  either  side  of  the  crossing.  On  this  lie  was  entitled  to 
rely,  and  to  the  defendant  he  owed  no  duty  of  further  inquiry. 
He  was  not  bound  to  be  on  the  lookout  for  danger  when  assured  by 
the  company  that  the  crossing  was  safe." 

A  later  case  {Palmer  v.  N:  Y.  C.  cfe  77!  R.  R.  R,  Co.,  112  N. 
Y.  234)  affirms  this  doctrine,  in  these  words :  "  The  duty  of  the 
company  was  imperative,  and  it  is  obvious  that  an  open  gate  was  a 
direct  and  explicit  assurance  to  the  traveler  that  neither  train  nor 
engine  was  rendering  the  way  dangerous — that  none  was  passing. 
A  closed  gate  was  an  obstruction  preventing  access  to  the  road ;  an 
open  gate  was  equally  positive  in  the  implication  to  be  derived  from 
it  that  the  way  was  safe.  Nothing  less  could  be  implied  and  no 
other  conclusion  could  be  drawn  from  that  circumstance." 

It  makes  no  difference  that  there  is  no  proof  in  this  case  that  the 
company. was  by  any  municipal  regulation  required  to  maintain 
gates  at  the  crossing  on  Main  street,  as  it  had  actually  maintained 
them  there  for  a  considerable  period,  a  fact  of  which  the  plaintiff 
was  aware  and  upon  which  she  had  a  right  to  rely  and  to  assume 
that  the  open  gates  indicated  that  no  train  or  engine  was  about  to 
cross  the  highway.  The  issue  was,  therefore,  whether  she  had  exer- 
cised ordinary  care  in  crossing  the  track. 

Under  the  authorities  cited,  a  question  of  fact  was  raised  and  not 
a  mere  question  of  law,  and  the  refusal  of  the  court  to  submit  the 
question  to  the  jury,  as  requested  by  the  plaintiff's  counsel,  was  error 
for  which  the  judgment  must  be  reversed. 

All  concurred,  except  Barteeft,  J.,  who  concurred  in  the  result. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event 
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s  The  People  of  the  State  of  New  York,  Appellant,  v.  Conrad 

Stock,  Respondent. 

Liquor  Tax  Law — an  offender  against  iUprovidons  cannot  be  sentenced  to  an  impris- 
onment of  one  day  for  each  dollar  of  t/ie  fine  unpaid  —  discharge  under  a  writ  of 
liobeas  corpus. 

The  provisions  of  sections  484  and  718  of  the  Code  of  Criminal  Procedure,  pro- 
viding that  a  judgment  which  imposes  a  fine  may  also  direct  that  the  crimiaal 
be  imprisoned  until  the  fine  be  paid,  for  a  term  not  to  exceed  one  day  for 
each  dollar  of  the  fine,  are  not  applicable  to  a  conviction  under  the  Liquor  Tax 
Law  (Laws  of  1896,  chap.  112,  §  84)  which  makes  a  sale  of  liquor  by  one  not 
having  a  liquor  tax  certificate  a  misdemeanor,  punishable  by  fine  and  impriaon- 
ment,  but  contains  no  specific  authority  to  sentence  the  criminal  to  imprison- 
ment for  non-payment  of  the  fine,  the  latter  statute  being  designed  to  cover 
the  whole  subject,  both  prescribing  the  punishment  and  the  manner  in  which 
the  fine  shall  be  collected. 

Where  in  such  a  case  a  sentence  of  imprisonment  has  been  imposed  for  the  non- 
payment of  the  fine,  the  prisoner  may  be  released  under  a  writ  of  habeas 
corpus. 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  Kew  York, 
from  an  order  of  the  Supreme  Court,  entered  in  the  office  of  the 
clerk  of  the  county  of  Dutchess  on  the  18th  day  of  December,  1897, 
directing  the  sheriff  of  the  county  of  Dutchess  to  discharge  the 
defendant  from  his  custody. 

George  Wood,  for  the  appellant. 

Charles  A,  Hopkins,  for  the  respondent. 

Goodrich,  P.  J. : 

The  defendant.  Stock,  was  convicted  in  the  Ooitnty  Court  of 
Dutcliess  county  on  December  13,  1897,  under  section  34  of  the 
Liquor  Tax  Law  (Laws  of  1896,  chap.  112),  of  selling  liquor  without 
having  obtained  a  liquor  tax  certificate,  and  was  sentenced  to  pay  a 
Hne  of  $300,  and  in  default  of  payment,  to  stand  committed  to  the 
county  jail  for  a  term  not  to  exceed  one  day  for  eacli  dollar  of  the 
fine.  On  December  eighteenth  he  was  discharged  under  a  writ  of 
habeas  corpus,  the  order  being  based  upon  the  theory  that  the  stat- 
ute did  not  authorize  imprisonment  for  non-payment  of  the  fine. 
Two  questions  arise :  First,  the  jurisdiction  of  the  County  Court  to 
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impose  the  sentence  of  imprisonment,  and,  second^  the  right  of  the 
court  to  review  it  upon  a  writ  of  liabeas  corpus. 

Section  34  of  the  Liquor  Tax  Law  (5  R.  S.  [9th  ed.]  3492) 
provides  as  follows : 

"§34.  Penalties  for  violations  of  this  act. —  1.  Any  corporation, 
association,  copartnership  or  person  trafficking  in  liquoi's  who  shall 
neglect  or  refuse  to  make  application  for  a  liquor  tax  certificate  or 
give  the  bond,  or  pay  the  tax  imposed  as  required  by  this  act,  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
punished  by  a  fine  of  not  less  than  two  hundred  nor  more  than  two 
thousand  dollars,  provided  such  line  shall  equal  at  least  twice  the 
amount  of  the  tax  for  one  year,  imposed  by  this  act  upon  the  kind 
of  traffic  in  liquors  carried  on,  where  carried  on,  and  may  also  be 
imprisoned  in  a  county  jail  or  a  penitentiary  for  the  term  of  not 
more  than  one  year." 

Tlfis  section  provides  for  the  infliction  of  a  fine  of  not  less  than 
$200,  and,  in  addition,  imprisonment  in  the  county  jail  for  not  less 
than  one  year.  It  does  not  provide  for  a  commituient  to  the  county 
jail  for  a  term  not  to  exceed  one  day  for  each  dollar  of  the  fine,  but 
it  is  claimed  that  as  the  Liquor  Law  declares  the  act  a  misdemeanor, 
it  falls  within  the  provisions  of  sections  484  and  718  of  the  Code  of 
Criminal  Procedure,  which  read  : 

"  §  484.  Judgment  to  pay  fine  *  *  *  A  judgment  that  the 
defendant  pay  a  fine  may  also  direct  that  he  be  imprisoned  until  the 
fine  be  satisfied,  specifying  the  extent  of  the  imprisonment,  which 
cannot  exceed  one  day  for  every  one  dollar  of  the  fine." 

"§  718.  Judgment  of  itnjnnaonnient^  U7\til  fine  he  paid ;  extent 
of  imprisonment —  A  judgment  that  the  defendant  pay  a  fine  may 
also  direct  that  he  be  imprisoned  until  the  fine  be  satisfied,  specify- 
ing the  extent  of  the  imprisonment,  which  cannot  exceed  one  day 
for  every  one  dollar  of  the  fine." 

Tlie  question  arises  whether  sections  484  and  718  are  applicable 
to  the  imprisonment  mentioned  under  section  34  of  tlie  Liquor  Tax 
Law,  which  was  passed  subsequently  to  the  cited  sections  of  the  Code 
of  Criminal  Procedure. 

Section  36  of  the  Liquor  Tax  Law  (5  R.  S.  [9th  ed.]  3494)  pro- 
vides that  the  fine  must  be  docketed  as  d  judgment  tigainst  the  per- 
son convicted,  in  favor  of  the  State  Commissioner  of  Excise,  and  if 
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the  judgment  shall  not  be  paid  within  live  days  after  the  sentence, 
the  clerk  of  the  county  shall  issue  an  execution  against  the  property 
of  the  judgment  debtor,  and  that  the  levy  thereunder  shall  take 
precedence  of  any  and  all  liens,  mortgages,  conveyances  or  incum- 
brances, on  the  property  of  the  judgment  debtor,  subsequent  to  the 
docketing  of  the  judgment;  and  that  no  property  of  the  debtor 
shall  be  exempt  from  such  levy  and  sale,  and  that  where  the  debtor 
has  furnished  the  bond  authorized  by  section  18  of  the  act,  the 
amount  of  the  judgment  may  be  collected  from  the  sureties  on  such 
bond. 

The  learned  judge  at  Special  Term  held  that  the  imposition  of  a 
fine  merely  was  in  no  sense  a  criminal  punishment,  as  the  statute 
provided  that  the  debtor  might  be  punished  by  imprisonment  in 
addition  to  the  fine,  and  that  he  could  not  be  imprisoned  simply  for 
non-payment  of  the  fine.     I  think  this  view  is  correct. 

The  34th  section  of  the  Liquor  Tax  Law  provides  a  specific  pun- 
ishment for  the  offense  therein  defined,  and  the  County  Court  could 
resort  alone  to  it  and  section  36  for  the  punishment  and  power  to 
enforce  sentence.  It  contains  specific  directions  for  sentence  for  the 
offense  and  must  be  strictly  construed.  No  specific  authority  can  be 
found  in  its  provisions  for  imprisoning  the  defendant  for  non-pay- 
ment of  the  fine.  In  this  view  of  the  completeness  of  the  statute 
within  itself  and  of  all  matters  relating  to  offenses  thereunder,  I  am 
further  confirmed  by  its  provision  providing  for  the  giving  of  a 
bond  by  each  applicant  for  a  tax  certificate.  It  is  true  that  the 
offense  for  which  the  petitioner  was  convicted  was  that  he  neither 
applied  for  nor  obtained  the  certificate ;  but  I  refer  to  the  bond 
simply  for  the  purpose  of  illustrating  the  reach  of  the  statute. 

Still  further  confirmation  of  this  view  is  found  in  Matter  of  N. 
Y.  Iristituticnx  (121  N.  Y.  234,  239),  where  the  court  held  "that 
where  prior  laws  are  revised  and  consolidated  into  a  new  act,  such 
act  is  to  be  deemed  to  contain  the  entire  law  upon  the  subject,  and 
that  a  prior  provision  of  law  which  is  dropped,  is  to  be  regarded  as 
repealled.  In  Ellis  v.  Paige  (1  Pick.  43)  it  is  said :  '  It  is  a  well- 
settled  rule  that  when  any  statute  is  revised,  or  one  act  formed  from 
another,  some  parts  being  omitted,  tlie  parts  omitted  are  not  to  be 
revived  by  construction,  but  are  to  be  considered  as  annulled.  To 
hold  otherwise  would  be  to  impute  to  the  Legislature  gross  careless- 
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ness  or  ignorance,  which  is  altogether  inadmissible.'  In  Barileii  v. 
King  (12  Mass.  537)  it  was  held  that  a  subsequent  statute  revising 
the  whole  subject-matter  of  a  former  one,  and  evidently  intended 
as  a  substitute  for  it,  although  it  contains  no  express  words  to  that 
effect,  must,  upon  principles  of  law,  as  well  as  in  reason  and  common 
sense,  operate  to  repeal  the  former." 

There  is  authority  for  holding  that,  under  statutes  which  define 
certain  offenses  as  misdemeanors,  a  writ  of  levari  facias  may  be 
issued  to  enforce  the  payment  of.  a  fine,  but  these  cases  arose  under 
statutes  which  did  not  contain  any  specific  method  of  enforcing  the 
collection  of  the  fine. 

This  subject  was  before  the  court  in  the  case  of  People  ex  rel,  Gately^ 
V.  Sage  (13  App.  Div.  135),  where,  on  conviction  for  assault  in  the 
second  degree,  the  prisoner  was  sentenced  to  be  imprisoned  in  the  State 
prison  and  to  pay  a  fine  of  $730,  and,  in  default  of  payment  of  the 
fine,  that  he  be  further  imprisoned  in  said  State  prison  until  the  fine 
was  paid,  not  exceednig  730  days.  This  sentence  was  pronounced 
under  section  221  of  the  Penal  Code,  which  provides  that  the  crime 
shall  be  punishable  "  by  imprisonment  in  a  penitentiary  or  state 
prison  for  a  term  not  exceeding  five  years,  or  by  a  fine  of  not  more 
than  one  thousand  dollars,  or  both."  In  this  section  there  is  no 
special  provision  for  imprisonment  in  default  of  the  payment  of  the 
fine,  but  this  is  supplemented  by  section  48-1,  above  cited,  and  this 
court  (p.  137)  said  :  "  If  the  judgment  cannot  direct  that  the  defend- 
ant stand  committed,  after  the  expiration  of  five  years,  till  the  fine 
be  paid,  the  provision  that  he  may  both  be  imprisoned  for  five  j'oars 
and  fined  $1,000  is  rendered  nugatory." 

In  the  case  at  bar,  however,  there  is  a  special  provision  for  the 
enforcement  of  the  fine,  and  this  differentiates  it  from  the  Sage  case. 

Turning  now  to  the  opinion  in  Colon  v.  LisJc  (13  x\pp.  Div.  195, 
204;  affd.,  153  X.  Y.  188),  referred  to  in  People  v.  So.ge  (supra), 
this  court  held  that,  by  the  common  law,  the  writ  of  levari  facias 
to  enforce  the  payment  of  a  fine,  was  issuable  by  the  common  law 
on  the  ground  that  "  it  was  an  attribute  of  sovereignty  authorizing 
the  levy  for  a  debt  due  to  the  crown  by  the  united  process  against 
the  body,  the  lands  and  goods  of  the  defendant."  This  action  was 
brought  under  the  statute  forbidding  trespassing  on  oyster  beds 
(Chap.  974,  Laws  of  1895,  as  amended  by  chap.  383,  Laws  of  1896)» 
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Tlie  statute  declared  that  any  person  who  violated  its  pi-ovisions 
slioiild  be  guilty  of  a  misdemeanor.  There  was  in  this  statute  no 
provision  for  the  issuing  of  an  execution  to  enforce  tlie  payment  of 
the  fincj  although  the  vessel  and  proj>erty  used  in  the  commission  of 
the  offense  were  made  liable  to  seizure  and  sale.  As  the  statute 
declared  the  offense  a  misdemeanor,  recourse  must  be  liad  to  the  sec- 
tions of  the  Criminal  Code,  already  cited  (484  and  718),  and  to  sec- 
tion 15  of  the  Penal  Code,  which  reads :  "  A  person  convicted  of  a 
crime  declared  to  be  a  misdemeanor,  for  which  no  other  punishment 
is  specially  prescribed  by  this  Code,  or  by  any  other  statutory  pro- 
vision in  force  at  the  time  of  the  conviction  and  sentence,  is  punish- 
able by  imprisonment  in  a  penitentiary  or  county  jail  for  not  more 
tlian  one  year,  or  by  a  fine  of  not  more  than  five  hundred  dollars,  or 
by  both."'' 

The  case  at  bar  again  diffei-s  from  this  case  in  the  important  fact 
that  specific  provision  is  made  in  the  Liquor  Tax  Act  for  the  collec- 
tion of  t)io  fine.  The  personal  liberty  of  the  prisoner  being 
involved,  I  think  the  statute  must  be  strictly  construed,  and  that  it 
does  not  authorize  any  commitnient  of  a  prisoner  for  non-payment 
of  the  fine  imposed. 

SeconrJ,  I  have  no  doubt  that  the  question  involved  may  be  prop- 
erly adjudicated  upon  a  writ  of  habeas  corpus,  for  the  reason  that 
the  trial  court  had  no  jurisdiction  or  power,  under  the  Liquor  Tax 
Law,  to  impose  a  sentence  of  imprisonment  for  non-payment  of  the 
fine. 

In  the  case  of  People  ex  ret,  Tweed  v.  Liscomh  (60  N.  Y.  559) 
the  court  held  that  where  the  record  shows  that  the  judgment  is  not 
merely  erroneous,  but  is  such  as  could  not,  under  any  circumstances, 
or  upon  any  state  of  facts,  have  been  pronounced,  the  case  is  not 
within  the  exemption  of  the  Habeas  Corpus  Act,  excluding  from  its 
benefits  persons  committed  by  virtue  of  a  judgment  or  decree  of  a 
competent  tribunal,  or  if  it  appear  that  the  judgment  is  in  excess  of 
that  which  by  law  the  court  had  power  to  make,  it  is  void  for  the 
excess,  and  can  be  so  declared,  and  that  the  prisoner  was  entitled  to 
discharge  under  habeas  corpus. 

A  similar  doctrine  was  announced  by  the  Supreme  Court  of  the 
United  States  in  F^ parte  Lange  (85  U.  S.  1G3).  Li  that  case  the 
court  below  had  imposed  a  fine  and  imprisonment,  where  it  had 
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power  only  to  impose  a  line  or  imprisonment,  and  the  fine  had  been 
paid.  The  court  held  that  the  prisoner,  having  paid  the  fine,  was 
entitled  to  discjiarge  under  habeas  corpus,  and  that  the  judgment  of 
the  court  below,  that  is,  the  tine,  having  been  executed  so  as  to  be  a 
full  satisfaction  of  one  of  the  alternative  penalties  of  the  law,  the 
power  of  that  court  as  to  that  offense  was  at  an  end. 

In  the  present  proceeding  the  judgment  or  the  sentence  of  fine, 
as  shown  by  the  record,  was  pursued  to  its  end  by  the  entry  of  the 
judgment  against  the  defendant  therein  and  the  issuance  of  an 
execution  for  the  collection  thereof.  Under  these  circumstances, 
the  defendant  was  not  held  or  detained  by  virtue  of  the  judgment 
or  decree  of  any  competent  tribunal,  in  whicli  case  the  writ  of  habeas 
corpus  would  not  lie. 

Since  the  foregoing  was  written,  an  opinion  has  been  published 
in  the  case  of  People  ex  rel.  Bedell  v.  Kinney  (24  App.  Div.  309), 
where  a  party  was  imprisoned  under  a  similar  sentence,  and  a  writ 
of  habeas  corpus  was  issued  before  the  expiration  of  six  months' 
imprisonment.  The  Appellate  Division  of  the  fourth  department 
reversed  the  order  discharging  the  relator  from  imprisonment,  but 
only  on  the  ground  that  the  writ  was  issued  before  the  expiration 
of  term  of  imprisonment,  and  was,  therefore,  premature,  without 
referring  lo  the  question  herein  considered.  Mr.  Justice  Ward, 
however,  wrote  a  dissenting  opinion,  in  which  he  discussed  the  ques- 
tion involved  in  the  foregoing  opinion  and  arrived  at  a  conclusion 
similar  to  my  own. 

The  order  of  the  Special  Term  should  be  aflinned. 

All  concurred. 

Order  discharging  relator  afiirmed. 

App.  Div.— Vol.  XXVI.        72 
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James  H.  Moran,  as  Receiver,  Appellant,  v.  Sarah  C.  Abbott, 
Respondent,  Impleaded  witli  James  J.  Curry. 

Replevin  —  demand  necessary  in  case  of  a  chattel  sold  conditionally  —  w?ie7i  the 
removal  of  the  chattel  by  the  vendee  is  not  a  conversion — presumption  th/it  a 
mailed  letter  toas  received — a  denial  of  its  receipt  by  a  party  in  interest  presents  a 
question  for  the  jury. 

The  demand,  which  is  a  necessary  condition  to  the  maintenance  of  an  action  of 
replevin  against  a  vendee  who  is  in  lawful  possession  of  a  chattel  under  a  con- 
ditional contract  for  its  sale,  is  not  established  by  proof  of  a  mere  demand  for 
the  money  due;  it  must  be  accompanied  by  a  demand,  in  the  alternative,  for 
the  chattel  itself. 

Where,  in  such  an  action,  proof  is  made  that  the  attorney  for  the  vendor  duly 
mailed  a  sufficient  demand  to  the  vendee  at  her  proper  address,  her  denial  of  its 
receipt  does  not  overcome  the  presumption  that  she  received  the  letter  —  she 
being  a  party  in  interest,  her  denial  merely  raises  a  question  of  fact  for  decision 
by  the  Jury. 

When  the  removal  of  the  chattel  from  the  house  of  the  vendee  cannot  be  treated 
as  a  conversion  as  a  matter  of  law  and  thus  render  a  demand  unnecessary, 
considered. 

Appeal  by  the  plaintiflf,  James  H.  Moran,  as  receiver,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  Sarah  C. 
Abbott,  entered  in  the  office  of  the  clerk  of  the  county  of  Westchester 
on  the  10th  day  of  June,  1897,  upon  the  verdict  of  a  jury  rendered 
by  direction  of  the  court. 

The  plaintiff,  as  receiver  of  the  Mathushek  Piano  Manufacturing 
Company,  brought  an  action  in  replevin  to  recover  possession  from 
the  defendants  of  a  certain  piano  purchased  by  the  defendant,  Sarah 
C.  Abbott,  from  one  James  Pearce,  doing  business  under  the  name 
of  the  Pearce  Music  Company,  and  as  such  company  acting  as  the 
agent  of  the  Mathushek  Piano  Manufacturing  Company  at  the  time 
of  the  purchase  of  said  piano. 

William  A,  Abbott^  for  the  appellant. 

John  C,  Ila'rrigan^  for  the  respondent. 

Hatch,  J. : 

The  piano,  which  is  the  subject  of  this  action,  came  into  the  pos- 
session of  the  defendant  Abbott  by  virtue  of  a  lease  of  the  same, 
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coupled  with  a  conditional  agreement  of  sale.  By  the  terms  of  this 
agreement  Mrs.  Abbott  was  to  pay  for  the  use  of  the  piano  $7 
•B,  month,  and  when  she  had  paid  the  sum  of  $425  the  vendor 
was  to  transfer  title  by  bill  of  sale,  the  title  prior  to  payment  to 
remain  in  the  vendor.  The  plauitiflf  is  a  receiver  of  this  contract, 
and  of  all  rights  tberennder,  having  been  appointed  in  an  action 
brought  by  the  Mathushek  Piano  Manufacturing  Company  against 
James  Pearco,  who  was  Mrs.  Abbott's  vendor.  At  the  time  thia 
action  was  brought  there  was  due  upon  the  contract  about  $180, 
and  default  in  payment  had  been  made  by  Mrs.  Abbott.  When  the 
piano  was  delivered,  in  pursuance  of  the  contract,  Mrs.  Abbott  was 
unmarried  and  living  with  her  mother.  After  her  marriage  she 
remoTed  to  New  Jersey  and  the  piano  was  left  in  the  custody  of 
her  mother.  The  family  moved  after  the  delivery  of  the  piano, 
and  it  was.  then  removed  with  the  knowledge  of  the  vendor, 
although  no  written  consent  of  removal  was  given  by  the  vendor  as 
provided  in  the  contract.  The  piano  was  subsequently  removed 
from  the  house  of  the  mother  to  that  of  her  son,  the  defendant 
Curry,  and  was  replevined  from  the  latter's  possession.  The  only 
question  presented  by  the  record  relates  to  whether  a  demand  for  the 
sums  due  under  the  contract,  or  for  a  return  of  the  property,  was 
made  before  the  action  was  begun.  The  possession  of  the  defend- 
ant was  a  lawful  possession,  and  before  the  action  could  be  main- 
tained it  was  essential  that  a  demand  for  a  delivery  of  the  property 
should  have  been  made.  {Goodwin  v.  Wertheuiier^  99  N.  Y.  149.) 
The  court  ruled  that  no  such  demand  had  been  established  and 
directed  the  jury  to  find  a  verdict  for  the  defendant.  To  this  ruling 
the  plaintiff  excepted.  While  the  piano  was  in  the  possession  of 
the  mother  the  plaintiff  called  upon  her  and  informed  her  of  his 
appointment  as  receiver  and  requested  her  to  make  payment.  She 
had  been  authorized  by  Mrs.  Abbott  to  represent  her  in  connection 
with  the  contract,  consequently  a  good  demand  could  have  been 
made  upon  her.  No  such  demand  was  made  by  the  plaintiff 
at  this  time.  He  then  called  to  give  notice  of  his  title  and 
requested  payment,  and,  upon  Mrs.  Curry's  informing  him  that 
she  was  not  prepared  to  pay,  he  arranged  that  another  should  call 
subsequently  and  receive  it.  This  was  sufficient  to  constitute  a 
demand  for  payment,  but  he  made  no  demand  in  the  alternative 
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for  payment  or  delivery  of  the  property.  Sherry,  the  agent  of 
the  plaintiff,  testified  that  he  called  at  Mrs.  Curry's  thereafter 
several  times  to  obtain  the  money,  and  at  these  times  demanded 
payment.  But  at  no  titne  does  he  claim  that  he  demanded  a  return 
of  the  chattel.  Tins  testimony,  therefore,  fails  to  establish  such 
demand  as  the  law  requires.  The  subsequent  demands  by  Sherry 
were  denied  by  Mrs.  Curry,  and  if  the  demand  had  answered  the 
•requirement,  it  would  still  liave  left  a  question  of  fact  for  the  jury. 

The  plaintiff,  however,  relied  upon  a  written  demand  which  his 
attorney  testified  he  made  upon  Mrs.  Abbott.  This  demand  was  in 
the  form  of  a  letter  which  the  attorney  wrote  to  her,  and  sent  by 
mail  to  her  address  in  New  Jersey.  It  was  in  all  respects  sufficient 
in  form  to  constitute  a  good  demand.  Mrs.  Abbott  denied  having 
ever  received  it.  The  testimony  of  the  attorney  was  to  the  effect 
that  he  wrote  the  letter,  sealed  it  in  an  envelope,  deposited  it  in  the 
post  office  in  New  York,  directed  as  above  stated,  and  that  it  had 
never  been  returned  to  him.  It  is  undoubtedly  the  presumption 
that  a  letter,  properly  mailed  and  addressed  to  the  person  at  his  or 
her  place  of  residence,  was  received  by  such  pei*sou.  {Oregoyi 
Steamship  Co.  v.  Otis^  100  N.  Y.  4^6.)  The  learned  court  ruled, 
however,  that  the  positive  denial  of  Mrs.  Abbott  overcame  such  pre- 
sumption. In  this  ruling  we  think  the  court  was  in  error.  Mrs. 
Abbott  was  a  person  intei'ested  in  the  event  of  the  action,  and  it 
was  within  the  province  of  the  jury  to  reject  her  statement  entirely. 
Consequently  when  the  proof  upon  this  subject  was  all  in,  it  pre- 
sented a  question  of  fact  which  was  for  the  jury  to  determine,  and 
not  the  court.  {Kingsland  Land  Company  v.  Nevyman^  1  App. 
Div.  1.) 

The  removal  of  the  piano  from  the  mother's  house  to  the 
son's  cannot  be  treated  as  a  conversion  as  matter  of  law  so  as  to  dis- 
pense with  the  necessity  for  a  demand.  The  proof  shows,  as  we 
have  seen,  that  the  piano  had  been  removed  prior  to  the  last 
removal,  although  no  consent  was  obtained,  and  the  vendor,  with 
knowledge,  raised  no  objection  thereto.  The  jury  might  well  say, 
in  view  of  this  circumstance,  that  there  was  waiver  of  this  provision 
of  the  contract,  and  inter  consent  upon  the  part  of  the  vendee  that 
the  piano  might  be  remove<l  as  convenience  or  necessity  dictated. 
There  was  nothing  in   the  removal  which  indicated  an  intent  to 
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secrete  it  or  place  it  beyond  the  reach  of  tlie  vendor  or  his  successor 
in  interest.  The  occasion  for  the  removal  was,  or  the  jury  might 
have  so  found,  that  the  room  at  Mrs.  Curry's  was  too  small  to  con- 
veniently keep  it  there,  and  that  this  was  the  only  reason  why  it  waa 
removed. 

The  error  above  noted  seems  to  require  a  reversal  of  the  judg- 
ment and  the  granting  of  a  new  trial,  costs  to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 


YiCTOR  KoKOHL,  Appellant,  v.  Leibinger  &  Oehm  Brewing  Com- 
pany, a  Domestic  Corporation,  and  Others,  Respondents. 

Creditor's  suit — 4issignitient  made  by  a  corporation  after  a  fraudulent  transfer  of  it» 
property —  assignee  enjoined  from  disposing  of  property  —  authoHtyfor  bringing 
the  suit. 

A  judgment  creditor  of  a  corporation,  whose  execution  issued  upon  his  judg- 
ment has  been  returned  unsatisfied,  may  maintain  an  action  in  equity  to  set 
aside  an  assignment  for  creditors,  made  by  the  corporation  after  it  had,  with 
knowledge  of  its  insolvency,  already  fraudulently  disposed  of  a  considerable 
part  of  its  property  among  its  officers  and  attorneys,  and  to  secure  payment  of 
his  judgment  from  the  property  of  the  corporation  by  virtue  of  the  lien  created 
by  the  issuing  of  the  execution  and  the  institution  of  the  action. 

In  such  a  case  the  court  considered  that  an  injunction  should  be  granted  to  pre- 
vent the  assignee  of  the  corporation  from  disposing  of  the  proceeds  of  a  sale 
of  the  corporate  property,  to  the  extent  of  the  plain tiflf's  judgment,  until  the 
decision  of  the  creditor's  suit. 

The  right  to  maintain  such  a  suit  rests  wholly  upon  the  established  rules  of  courts 
of  equity,  and  not  upon  the  provisions  of  article  1  of  title  4  of  chapter  lo  of  the 
Code  of  Civil  Procedure. 

Appeal  by  the  plaintiff,  Victor  Koechl,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on  the 
10th  day  of  February,  1898,  denying  the  plaintiff's  motion  to  con- 
tinue an  in  junction  ^^/i^Z^;i^^  lite, 

Frederic  W,  Iliiirichs^  for  the  appellant, 

Moses  Weinman  [^Samuel  Untermyer  with  him  on  the  brief], 
for  the  respondents. 
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Hatch,  J. : 

The  defendant  Leibinger  &  Oehm  Brewing  Company  is  a  domes- 
tic corporation.  Heretofore,  and  on  the  19th  day  of  May,  1897,  it 
made  and  executed  a  general  assignment,  without  preferences,  for 
the  benefit  of  its  creditora,  and  the  assignee  therein  named  entered 
upon  tlie  discharge  of  his  trust.  Subsequent  to  his  qualifying  as 
assignee,  he  presented  a  petition  to  the  Supreme  Court  asking  leave 
to  sell  at  public  auction  the  whole  of  the  assigned  property.  An 
order  authorizing  him  so  to  do  was  made  by  the  court,  and  the  prop- 
erty was  sold  for  the  sum  of  $55,000.  The  plaintiff  is  a  judgment 
creditor  of  the  defendant  corporation,  and  he  seeks  by  this  action, 
begun  some  two  months  prior  to  the  sale,  to  have  the  said  assign- 
ment set  aside  as  having  been  made  in  fraud  of  the  rights  of  creditors, 
and  for  the  purpose  of  hindering,  delayuig  and  defrauding  such 
creditors  in  the  due  enforcement  and  collection  of  their  demands. 

The  action  is  at  issue  and  will  soon  be  reached  for  trial.  The 
injunction  asked  is  for  the  purpose  of  restraining  the  defendant 
assignee  from  distributing  the  whole  of  the  proceeds  of  the  sale 
during  the  pendency  of  the  action,  and  requires  him  to  keep  suffi- 
cient of  the  funds  in  his  hands  to  satisfy  the  plaintiff's  judgments  in  the 
event  that  he  succeeds  in  the  action,  and  establishes  his  right  to  have 
his  judgment  paid  and  satisfied  out  of  the  property  of  the  corpora- 
tion. The  amount  which  the  plaintiff  asks  that  the  assignee  retain 
for  this  purpose  is  the  sum  of  $12,500.  The  plaintiff's  judgments, 
independent  of  interest,  amount  to  the  sum  of  $9,471.53.  It  is  the 
claim  of  the  plaintiff  that  the  corporation  was,  at  the  time  of  the 
execution  of  the  assignment,  insolvent,  and  that  it  had  been  so 
insolvent  for  a  long  time  prior  thereto,  to  the  knowledge  of  its 
officers,  directors  and  attorneys ;  that  being  so  insolvent  its  officers, 
directors  and  attorneys  conceived  a  scheme  to  make  a  fraudulent 
disposition  of  a  portion  of  its  property  by  distributing  the  same 
among  its  officers  and  attorneys,  and,  after  such  distribution,  to  make 
and  execute  an  assignment  of  its  remaining  property  for  distribution 
among  its  creditors,  without  preference ;  that  in  pursuance  of  such 
fraudulent  purpose  it  delivered  to  its  secretary  bonds,  owned  by  it, 
and  secured  by  mortgage  upon  its  property,  in  the  sum  of  $4,000, 
and  to  its  attorneys  a  like  number  of  the  same  series  of  bonds,  of 
the  same  amount,  secured   by  the  same  mortgage.     Immediately 
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upon  the  transfer  and  delivery  of  these  bonds  it  executed  and 
delivered  the  assignment. 

The  plaintiff  further  claims  that  if  he  establish  such  facts  upon  a 
trial,  he  becomes  entitled  to  have  the  assignment  set  aside  as  fraudu- 
lent, and  to  have  the  amount  of  liis  judgments  satisfied  out  of  the 
property  of  the  corporation,  without  regard  to  the  rights  of  other 
creditors,  except  sucli  as  have  prior  specific  liens. 

We  shall,  therefore,  consider,  in  the  first  instance,  whether  the 
facts  upon  wliich  the  plaintiff  relies  establish  b.  prima  facie  case  of 
fraud ;  and,  if  so,  wiiether  the  legal  result  which  flows  therefrom 
entitles  the  plaintiff  to  the  preliminary  injunction  and  to  the  appli- 
cation of  the  property  in  satisfaction  of  his  judgments,  if  he  suc- 
ceed upon  a  trial  in  establishing  his  claim  as  averred  in  his  com- 
plaint. In  August,  1896,  tlie  plaintiff  loaned  to  the  corporation,  by 
an  exchange  of  checks,  $3,000.  The  plaintiff's  checks  were  paid, 
but  the  corporation's  checks  remained  unpaid,  and  plaintiff  was 
requested  by  Moesmer,  the  secretary,  and  Leibinger,  the  president, 
not  to  deposit  the  checks,  as  they  could  not  be  paid.  They  were 
never  paid,  and  now  constitute  the  basis  for  two  of  the  judgments 
averred  in  the  complaint.  In  October,  1896,  the  plaintiff  made  a 
further  loan  of  $6,000,  secured  by  the  promissory  notes  of  the  cor- 
poration, payable  upon  demand.  This  loan  was  made  to  tide  it  over 
a  difficulty,  and  at  the  time  when  it  was  made  the  plaintiff  talked 
with  the  president  and  one  of  the  directors  about  the  affairs  of  the 
company,  and  stated  to  them  that  the  company  was  probably  insol- 
vent, and  had  no  chance  of  recovering  itself.  There  is  no  denial  of 
any  of  these  statements  or  transactions  by  any  of  the  defendants. 
Moesmer,  the  secretary,  had  also  loaned  the  company  during  1896, 
as  he  says,  upwards  of  $6,000,  and  this  money  was  due  and  unpaid 
sometime  prior  to  the  assignment,  and  prior  to  the  transfer  of  the 
bonds  secured  by  the  second  mortgage.  This  evidence,  when 
coupled  with  the  fact  that  it  was  subsequently  found  necessary  to 
make  this  assignment,  and  that  the  whole  property  sold  for  only 
$55,000,  is  practically  conclusive  of  the  fact  that  the  corporation 
was  insolvent  for  nearly  a  year,  at  least,  prior  to  its  general  assign- 
ment. {Brown  v.  Montgomery^  20  N.  Y.  287 ;  Rosin  v.  Ammi- 
down,  15  Hun,  422 ;  Toof  v.  Martin,  13  Wall.  40.)  Leibinger 
and  Moesmer  were  respectively  president,  secretary  and  directors  in 
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the  corpomtion,  and  so  remained  at  the  time  of  the  transfer  of  the 
bonds  and  the  execution  of  the  assignment.  They  must,  therefore, 
liave  known  of  this  condition  of  the  corporation.  At  least,  upon 
the  papers  now  before  us,  it  api)ears  tliat  they  were  cognizant  of  the 
transactions  and  of  tlie  inability  of  the  corporation  to  pay  its  com- 
mercial paper.  In  the  absence  of  explanation  by  the  defendants, 
the  plain tiflE  became  entitled  to  have  tlie  court  find  that  the  corpo- 
ration w^as  insolvent  at  the  time  when  the  transactions  were  had. 

The  declaration  of  the  defendant  Moesmer  that  he  had  no  idea  that 
the  company  was  insolvent  when  the  bonds  were  delivered  to  him, 
in  the  absence  of  a  denial  upon  his  part  of  the  facts  above  adverted 
to,  is  entitled  to  no  consideration,  as  he  is  shown  to  have  had  knowl- 
edge of  the  transactions,  the  dishonor  of  the  corporation's  paper,  and 
its  inability  to  pay  its  debts.  The  papers  further  disclose  that  the 
property  of  the  corporation  was  incumbered  by  a  first  mortgage  for 
$35,000  or  $38,000.  In  the  spring  of  1897  the  corporation  con- 
cluded to  place  a  second  mortgage  upon  its  property,  and  by  reso- 
lution of  its  stockholders  authorized  the  board  of  directors  to  sell 
the  bonds,  "  to  maintain  and  extend  the  business  of  the  company  by 
securing  tax  certificates  for  customers,  and  in  such  other  manner  as 
they  may  consider  to  the  interest  of  the  company."  This  mortgage 
secured  bonds  to  the  amount  of  $50,000.  It  is  in  dispute  as  to  how 
many  of  these  bonds  had  been  issued  prior  to  the  execution  of  the 
assignment.  The  assignee  has  set  out  this  mortgage,  in  the  schedules, 
as  constituting  a  lien  for  $29,000,  and  in  his  petition  to  the  Supreme 
Court  for  leave  to  sell  the  property,  he  stated  that  this  mortgage 
was  a  lien  for  that  amount. 

It  is  the  claim  of  the  defendants  that  bonds  to  this  amount  were 
issued  sometime  prior  to  the  execution  of  the  assignment,  and  it 
is  claimed  by  the  plaintiff  that  $8,000  of  them  were  issued  on  or 
about  the  day  of  the  assignment,  and  he  avers  that  such  issuance 
was  a  i)art  of  the  fraudulent  scheme.  It  is  undisputed  that  upon 
the  books  of  the  corporation  there  appeared  an  entry  under  date 
of  ^lay  ^0,  1897,  the  day  after  the  assignment,  showing  that  Moes- 
mer surrendered  on  that  date  certain  past  due  notes  of  the  corpo- 
ration which  he  held,  and  that  he  received  therefor  four  of  the 
second  mortgage  bonds.  The  date  in  the  book  had  been  changed 
from  May  twentieth  to  May  first,  and  the  bookkeeper  stated  to  the 


Digitized  by  VjOOQIC 


KOECHL  V.  LEIBINGER  &  OEHM  BREWING  CO.     577 


App.  Div.  ]  Second  Department,  March  Term,  1898. 

attorney  for  the  plaintiff  that  the  change  was  made  by  Moesmer's  . 
direction  after  the  assignment  was  made.  There  is  no  denial  inter- 
posed by  Moesmer  of  the  date  originally  appearing  in  the  book, 
nor  of  his  direction  tothe  bookkeeper  to  make  the  change  ;  although 
he  makes  an  afBdavit,  it  contains  no  denial,  except  that  he  did  not 
receive  the  bonds  on  May  twentieth,  but  several  weeks  prior  thereto, 
upon  a  date  which  he  does  not  give.  No  denial  is  interposed  by 
the  bookkeeper  or  by  any  other  person  as  to  the  statement  made 
by  him.  In  addition  to  this,  Alfred  E.  Hinrichs  testified  that 
Moesmer  informed  him  in  an  interview  relating  to  the  mortgage, 
had  on  May  fourteenth,  five  days  before  the  assignment,  that  this 
mortgage  had  been  executed  about  three  weeks  before,  and  that 
only  $2^0,000  in  bonds  had  been  issued  thereunder.  Moesmer  makes 
no  denial  of  this  statement. 

Plaintiff  brought  his  action  upon  the  claims  upon  which  he 
recovered  judgments,  and  the  summons  was  served  upon  Moesmer 
May  14,  1897.  On  the  eighteenth,  Moesmer,  through  M.  Ilall- 
heimer,  his  attorney,  served  verified  answers  in  four  of  the  actions, 
containing  a  general  denial  and  averring  lack  of  consideration  for 
the  debt.  At  tliis  time,  as  we  have  seen,  Moesmer  knew  of  the 
checks,  and  had  long  before  requested  the  plaintiff  to  hold  them,  as 
they  could  not  be  paid  if  deposited.  He  had  but  a  few  days  before 
written  the  plaintiff's  attorney,  admitting  the  liability  of  the  defend- 
ant corporation  and  asking  for  further  time.  The  plaintiff  there- 
upon moved  the  causes  on  to  the  short  cause  calendar,  and  they 
were  set  for  trial  on  the  7th  day  of  June,  1897.  On  June  first 
Moesmer  withdrew  his  answers,  and  judgments  were  entered  by 
default.  There  is  no  denial  of  these  facts.  We  feel  justified  in 
observing  that  the  reckless  disregard  of  the  obligation  of  an  oath, 
evidenced  by  the  verification  of  these  answers,  so  far  discredits 
Moesmer  as  to  call  for  the  rejection  of  all  the  statements  contained 
in  his  affidavit,  as  being  unworthy  of  belief,  except  so  far  as  such 
statements  may  be  corroborated  by  unimpeached  testimony. 

The  papers  in  respect  of  the  transaction  with  Untermyer  disclose 
the  following :  The  minute  book  of  the  corporation  shows  that  the 
firm  of  which  Untermyer  is  a  member  was  under  a  general  retainer 
of  the  corporation  of  $500  per  annum.  Under  date  of  May  19,  • 
1897,  the  following  resolution  was  passed  by  the  board  of  directors, 
App.  Div.— Vol.  XXVI.        73 
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consisting  of  Leibinger,  Moesnier  and  one  Schmolz  :  "  Resolved ^ 
that  the  president  is  autliorized  to  pay  the  charges  of  counsel  in 
connection  with  the  assignment,  and  to  that  end  to  pledge,  hypoth- 
ecate or  dispose  of  such  securities  belonging  to  the  company  as  may 
be  necessary  for  that  purpose.''  In  connection  wdth  this  resolution 
appear  in  the  affidavit  certain  declarations  of  the  president  as  to  what 
securities  were  delivered  in  pursuance  of  this  resolution.  They  are 
declarations  made  after  the  assignment,  and  in  impeachment  of  it, 
and  may  not,  therefore,  be  considered.  We  do,  however,  so  far 
consider  this  matter  as  to  be  impressed  with  the  view  that  Leibinger 
may  be  called  as  a  witness  upon  the  trial  to  testify  as  to  the  princi- 
pal fact,  and  his  evidence  in  this  manner  become  available.  It  does 
not  appear  what  securities  were  delivered  under  this  resolution  ;  but 
it  does  appear  that  on  June  3,  1897,  Untermyer  stated  to  plaintiffs 
attorney  that  there  were  but  $20,000  worth  of  second  mortgage 
bonds  outstanding,  and  that  they  were  held  by  a  BuflFalo  creditor. 
This  statement  Untermyer  does  not  deny.  Untermyer  states  that 
he  had  special  charge  of  the  business  of  the  corporation,  and  had 
had  for  many  months,  and  negotiated  in  the  matter  of  procuring 
additional  capital,  for  which  his  firm  was  to  receive  $3,000,  and  be 
took  the  bonds  in  payment  at  seventy-five  cents  on  the  dollar. 

It  is  quite  evident  that  this  corporation  was  for  some  time  in  so 
precarious  a  state  that  it  would  seem  as  if  the  person  who  negotiated 
in  respect  of  its  financial  matters  and  had  charge  in  that  direction, 
must  have  obtained  some  knowledge  leading  him  at  least  to  think 
that  the  business  was  not  prosperous,  and  the  corporation  of  doubt- 
ful solvency.  Untermyer  appears,  from  his  own  affidavit,  to  have 
been  in  a  position  to  know,  and  the  court  could  find,  that  the  offi- 
cers and  attorneys  knew  that  the  corporation  was  in  embarrassed 
circumstances  for  a  considerable  time  before  the  assignment  was 
made.     In  other  words,  that  they  then  knew  the  facts  which  existed. 

AVe  come,  therefore,  to  the  law  applicable  to  the  case  as  we  view 
the  facts.  Section  48  of  the  Stock  Corporation  Law  (Laws  of  1890, 
chap.  564)  rendei*s  invalid  any  conveyance,  assignment  or  transfer 
of  the  property  of  a  corporation  by  any  officer,  director  or  stock- 
holder, with  intent  to  give  a  preference  to  any  particular  creditor 
over  other  creditors  of  the  corporation.  It  has  been  held  that  this 
statute  is  effective  in  preventing  a  transfer,  where  the  intent  was  to 
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give  a  preference.  {Milbank  v.  de  Eiesthal^  82  Hun,  537.)  It  is 
quite  evident  that  if  the  plaintiff  can  estabhsh  the  averments  of 
his  complaint,  the  court  would  be  authorized  to  find  upon  a  trial 
that  the  intent  to  prefer  existed  at  the  time  the  transfers  of  the 
bonds  were  made. 

It  is  claimed  by  the  defendant  that  this  action  cannot  be  main- 
tained and  a  preference  secured  over  other  creditors.  This  view 
proceeds  upon  the  theory  that,  by  the  provision  of  the  Code  of  Civil 
Procedure  (Art.  1,  tit.  4,  chap.  15),  no  such  action  is  authorized. 
This  may  be  conceded.  The  answer  is,  however,  that  this  is  not  an 
action  under  the  Code.  The  claim  here  presented  upon  the  part  of 
the  defendant  is  completely  answered  by  the  decision  in  Easton 
Nat  Baiik  v.  Bxiffdlo  Chmnical  Works  (48  Hun,  557,  561).  That 
action,  like  this,  was  to  remove  an  impediment  which  prevented 
plaintiff's  judgments  from  becoming  liens  ;  and  it  was  observed  by 
Mr.  Justice  Daniels,  after  showing  that  the  provisions  of  the  Code 
upon  which  the  defendants  rely  had  no  application,  that  the  action 
"  depends  wholly  upon  the  established  rules  of  courts  of  equity."  The 
plaintiff  in  that  action  was  defeated  for  the  reason  that  he  had  not 
issued  an  execution  upon  his  judgment  and  had  it  returned  unsatisfied, 
which  it  was  held  was  a  condition  precedent  for  the  maintenance  of 
the  action.  Here  the  executions  were  issued  and  returned  unsatis- 
fied. There  is  nothing  said  in  Home  Bank  v.  Brewster  tfe  Co.  (15 
App.  Div.  338)  which  conflicts  with  this  view.  Judge  Williams 
was  then  speaking  of  the  remedies  under  the  Code.  He  expressly 
says,  "  The  general  provisions  of  the  Code,  with  reference  to  judg- 
ment creditors'  actions,  do  not  apply  to  such  an  action."  This  said 
what  Judge  Daniels  had  before  said,  using  different  words  and  with 
more  of  amplification.  This  case  not  only  does  not  support  the  con- 
tention of  the  defendants,  but  it  is  a  distinct  authority  against 
them,  not  only  as  to  the  question  of  practice,  but  in  the  measure  of 
relief  to  which  plaintiff  will  become  entitled  if  he  succeed  in  his 
action,  and  that  relief  will  be  the  payment  of  his  judgments  from 
the  property  of  the  corporation  by  virtue  of  the  liens  created  by 
the  issuing  of  the  execution  and  the  institution  of  his  action.  In 
this  respect  the  case  is  in  harmony  with  rules  long  settled  and  uni- 
formly applied.  {Hammond  v.  Hudson  River  Iron  tfe  Machine 
Co,,  20  Barb.  378 ;  Pom.  Eq.  Juris.  §  1415 ;  Edmeston  v.  Lyde^  1 
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Paige,  637;  First  Nat,  Bank  v.  Shuler,  153  N.  Y.  163,  171.)  It 
is  not  necessary  that  the  assignee  should  participate  in  the  fraudu- 
lent intent ;  it  is  sufficient  if  the  intent  of  the  assignors  be  fraudu- 
lent. {Loos  V.  Wilkinson^  110  N.  Y.  195.)  Theiihngof  the  claim 
by  plaintiff  with  the  assignee  was  not  such  a  recognition  of  the 
assignment  as  operated  to  nullify  his  action.  He  had  the  right  to 
act  upon  the  defensive  and  protect  himself  at  every  point  without 
subjecting  himself  to  the  penalty  of  having  his  action  dismissed, 
unless  he  ratified  the  assignment  by  some  unequivocal  act.  The 
mere  attempt  to  protect  himself  as  an  alternative  resort  is  not  a  pro- 
ceeding under  the  assignment  in  such  a  sense  as  conclusively  recog- 
nizes its  validity.  It  is  true  that  the  assignment  is  valid  upon  its 
face,  but  this  is  no  answer  to  plaintiff's  claim,  if  the  prior  disposi- 
tion of  the  property  was  fraudulent ;  otherwise  it  would  be  an  easy 
matter  to  dispose  of  practically  all  of  the  property  of  a  corporation 
by  fraudulent  preference,  and  then  protect  such  acts  by  an  assign- 
ment valid  upon  its  face.  The  law  tolerates  no  instrument  which 
makes  a  shelter  for  fraud.  It  is  quite  true  that  courts  upon  appeal 
will  not  interfere  with  the  exercise  of  a  sound  discretion  by  the 
court  below,  either  in  refusing  or  in  granting  an  injunction  ;  but 
where  the  court  can  see  that  the  facts  warrant  the  injunction,  and  it 
is  not  clear  that  the  action  of  the  court  below  was  based  upon  a  full 
consideration  of  the  facts,  or  where  it  has  disposed  of  the  applica- 
tion upon  an  erroneous  view  of  the  law,  the  court  will  interfere  and 
correct  the  error.  In  the  present  case  either  view  may  have  obtained 
in  the  court  below.  And  as  the  assignee  may  distribute  the  whole 
of  tlie  proceeds  and  leave  nothing  to  answer  plaintiff's  judgment,  if 
he  succeed,  we  think  a  proper  case  was  presented  for  the  continu- 
ance of  the  injunction.  We  are  also  inclined  to  this  view  for  the 
reason  that  only  sufficient  of  the  funds  in  the  hands  of  the  assignee 
is  retained  to  meet  the  contingency  of  the  suit  which  can  be  speedily 
tried,  and  little  hardship  will  be  worked  upon  any  one. 

The  order  should  be  reversed,  and  the  motion  to  continue  the 
injunction  should  be  gj'anted. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  to  continue  injunction  granted,  with  ten  dollars  costs  to  abide 
the  event.     Motion  to  dismiss  appeal  denied,  without  costs. 
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James  L.  Reynolds,  Respondent,  v.  The  City  of  Mount  Vernon, 

Appellant. 

Salaried  health  officer  —  when  not  entitled  to  cJuirge  for  services  rendered  to  smallpox 

patients. 

The  health  officer  of  a  municipality,  whose  board  of  health  was  given  power  by 
statute  (Laws  of  1893,  chap.  182,  §§  220,  221)  to  prescribe  regulations  for  vac- 
cination; to  prevent  persons  infected  with  contagious  diseases  from  entering 
tlie  city;  to  provide  for  the  removal  to  a  hospital  or  pest  house  of  all  persons 
suffering  from,  or  who  had  been  exposed  to,  contagious  diseases,  and  to  pre- 
scribe the  duties  of  its  health  officer,  personally  attended  a  smallpox  patient 
although  authorized  by  the  board  of  health,  of  which  he  was  a  member,  to 
employ  a  special  physician  for  that  purpose,  and  also  attended  a  similar  patient 
of  whom  he  was  directed  by  the  board  to  take  charge. 

Ileld.  that  he  was  not  entitled  to  compensation,  in  excess  of  his  salary,  for  such 
services  on  the  ground  that  they  were  in  addition  to  his  official  duties  and  were 
extra  hazardous. 

That  such  duties  were  within  the  scope  of  the  duties  devolved  upon  him  by  his 
employment,  and  in  direct  relation  to  the  obligations  growing  out  of  the  posi- 
tion which  he  held.  * 

Appeal  by  the  defendant,  The  City  of  Mount  Vernon,  from  a 
judgment  of  the  County  Court  of  Westchester  county,  entered  in 
the  office  of  the  clerk  of  the  county  of  Westchester  on  the  13th  day 
of  September,  1897,  upon  the  verdict  of  a  jury  rendered  by  direction 
of  the  court,  and  also  from  an  order  entered  in  said  clerk's  office, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

WiirUwi  J.  Marshall^  for  the  appellant. 

Isaac  JT.  Mllls^  for  the  respondent. 

Hatch,  J. : 

The  purpose  of  this  action  is  to  recover  the  value  of  certain  medi- 
cal services,  claimed  by  the  plaintiflE  to  have  been  rendered  at  the 
instance  and  request  of  the  defendant,  in  pursuance  of  a  contract 
executed  by  it  through  its  board  of  health.  The  board  of  health  of 
the  defendant  which  made  the  contract  was  created  by  the  charter  of 
the  defendant  (Chap.  182,  Laws  of  1892),  section  220  of  which  pro- 
vides that  the  board  of  health  shall  consist  of  the  mayor,  supervisor 
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and  the  liealth  officer  of  the  city.  Such  board  of  health  is  given 
power  to  prescribe  regulations  for  vaccination,  and  the  prevention 
of  persons  infected  with  contagious  diseases  from  entering  the  city, 
and  further  to  provide  for  the  removal  to  a  hospital  or  pestliouse  of 
all  persons  suffering  from,  or  having  been  exposed  to,  any  contagious 
disease ;  to  take  charge  of,  inspect  and  regulate  the  rebuilding,  con- 
struction and  keeping  clean  all  constructions  or  works  affecting  the 
public  health,  and  generally  possessing  such  powers  as  are  conferred 
upon  such  boards.  By  section  222  of  said  act,  such  board  is  author- 
ized to  prescribe  the  powers  and  duties  of  tlie  health  office*-  in  all 
sanitary  matters,  so  far  as  the  same  shall  not  come  in  conflict  with 
such  officer's  powers  and  duties  as  prescribed  by  general  laws. 

In  March,  1894,  the  plaintiff  as  health  officer  reported  a  case  of 
smallpox  in  the  city,  and  thereupon  the  board  of  health  adopted  a 
resolution  that  "  the  health  officer  be  instructed  to  employ  a  special 
physician,  compensation  not  to  exceed  $20.00  per  day,  also  a 
nurse  and  two  special  officers,  all  to  be  quarantined,  and  to  take 
such  other  action  as  he  may  deem  necessary  to  isolate  the  dis- 
ease." Acting  under  this  resolfition  the  plaintiff  proceeded  to 
isolate  the  person  suffering  from  the  said  disease,  and  employed  a 
physician  as  directed  by  the  resolution.  This  physician  not  proving 
satisfactory,  the  health  officer  took  charge  of  the  case  in  person,  and 
made  thirty-five  visits  to  the  patient  at  the  place  of  isolation,  for 
which  he  charged  five  dollars  a  visit.  Prior  to  this  time,  and  on 
March  thirteenth,  he  attended  a  case  of  confluent  smallpox  at  No. 
12  Stevens  avenue,  for  which  he  charged  twenty  dollars.  In  July 
of  the  same  year  the  plaintiff  as  health  physician  reported  a  case  of 
smallpox,  and  also  stated  to  the  board  that  he  would  like  to  make 
what  money  there  was  in  it ;  and  thereupon  the  board  passed  a 
resolution  that  "the  health  officer  be  authorized  to  employ  two 
watchmen,  a  trained  nurse  at  $5  a  day,  and  attend  to  the  case 
himself."  In  this  case  he  charged  for  sixteen  visits  at  $10  a  visit, 
amounting  in  all  to  $100.  His  total  bill,  for  which  a  judgment 
has  been  directed,  amounts  to  $355  and  interest.  At  the  time  of 
the  adoption  of  these  resolutions  the  plaintiff  was  a  member  of 
the  board,  and  so  continued  during  the  period  of  his  attendance 
upon  the  cases.  He  did  not  vote  upon  the  resolutions,  but  they 
were  adopted  by  the  other  members  of  the  board.     At  this  time, 
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however,  he  was  paid  a  salary  of  $75  per  month,  which  had  been 
prior  thereto  fixed  by  the  board.  The  judgment  proceeds  upon  the 
ground  that  the  services  rendered  by  the  plaintiflE  were  additional  to 
the  duties  devolved  upon  him  as  health  officer,  and  being  of  an 
extra  hazardous  character,  entitled  him  to  extra  compensation  at  the 
rates  cliarged. 

The  statute  nnder  which  the  board  acted  does  not  specifically 
define  the  duties  of  a  health  officer,  but  the  nature  of  his  employ- 
ment and  the  purpose  of  the  creation  of  the  office  sufficiently  desig- 
nate tlie  cliaracter  of  the  duties  wdiich  he  is  to  perform ;  and  we 
think  that  such  duties  embraced  necessarily  the  character  of  service 
which  was  rendered  in  this  case.  And  while  the  board  of  health 
undoubtedly  had  power  to  authorize  the  employment  of  other 
physicians  and  create  a  legal  charge  therefor  against  the  city,  so 
long  as  the  statute  remained  in  force  under  which  it  acted,  yet  we 
do  not  think  that  the  officer  himself  could  exact  extra  compensation 
for  the  service  which  he  rendered,  upon  the  basis  that  such  service 
was  extra  hazardous.  There  was  no  employment  by  the  board  of 
health  of  the  health  officer  in  the  first  case ;  he  took  charge  of  that 
case  upon  his  own  motion.  So  far  as  the  second  resolution  was  con- 
cerned, by  its  very  terms  the  duty  of  attending  such  case  was 
devolved  upon  the  health  physician  by  the  specific  action  of  the 
board.  They  had  the  power  under  this  statute  to  exact  such 
service ;  and  the  plaintiff  became  bound  to  render  it  by  virtue  of 
his  general  employment,  and  could  not  exact  extra  compensation 
therefor.  The  case  in  this  respect  falls  within  the  principle  enunci- 
ated in  Cowan  v.  The  Mayor^  etc.^  of  New  York  (3  Hun, 
632);  People  ex  reL  Phoenix  v.  Supervisors  of  New  York 
(1  Ilill,  362).  The  fact,  if  such  it  be,  that  the  city  has,  prior 
to  this  time,  paid  to  another  health  officer  extra  compensation 
for  such  service,  does  not  have  the  effect  of  creating  a  valid 
claim  against  the  city  for  the  services  rendered  by  the  plain- 
tiff. Such  is  the  conclusion  of  the  court  in  the  ca&e  last  cited. 
Nothing  which  is  contained  in  MacDonald  v.  The  Mayor  (32 
Ilun,  89)  conflicts  with  tins  view.  In  that  case  tlie  service  which 
was  rendered  by  the  physician  was  in  no  sense  within  the  range 
of  the  duties  imposed  upon  him  by  his  employment.  On  the 
contrary,  the  services  rendered  therein  were  for  another  officer  in 
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another  department,  and  such  services  had  no  relation  whatever  to, 
nor  were  they  connected  with,  tlie  duties  devolved  upon  him  by  the 
position  wliich  he  held.  The  difference  between  the  two  cases  is 
quite  radical.  In  the  present  case  the  duties  of  the  plaintiff  were 
devolved  upon  him  by  his  employment,  and  had  immediate  and 
direct  relation  to  the  obligations  which  rested  upon  him  growing 
out  of  the  position  which  he  held. 

This  leads  us  to  the  conclusion  that  no  liability  rested  upon  the 
city  to  make  compensation  for  the  service. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event; 


The  People  of  the  State  of  New  York  ex  rel.  The  Long  Island 
Mutual  Fire  Insurance  Corporation,  Respondent  and  Appel- 
lant, V,  Louis  F.  Payn,  as  Superintendent  of  Insurance,  Appellant 
and  Respondent. 

Mutual  insurance  companies — under  what  pr&vision  of  the  Insurance  Law  (heir 
light  to  continue  business  is  to  he  determined  by  the  superintendent  —  examineni 

report. 

The  question  as  to  the  continuance  in  business  of  a  mutual  insurance  company  is 
to  be  determined  by  the  Superintendent  of  the  Insurance  Department  under 
section  43  of  the  Insurance  Law  (Laws  of  1892,  chap.  690).  Section  41  of 
that  act  docs  not  apply  at  all,  and  section  118  applies  only  in  part  to  a  mutual 
insurance  company. 

The  distinction,  in  this  regard,  between  companies  having  "capital  stock  "and 
mutual  insurance  companies  having  only  "  assets  or  capital,"  considered. 

It  seems,  that  a  mutual  insurance  company  should  not  be  allowed  to  continue  in 
business,  merely  because  it  has  some  surplus  of  assets  over  liabilities. 

The  duties  of  examiners  of  a  mutual  insurance  company  and  the  proper  con- 
tents of  the  report  to  be  made  by  them  to  the  Superintendent  of  Insurance, 
considered. 

Appeal  by  tlie  defendant,  Louis  F.  Payn,  as  Superintendent  of 
Insurance,  from  a  final  order  of  the  Supreme  Court,  made  at  the 
Suffolk  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
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county  of  Suffolk  on  the  4th  day  of  October,  1897,  confirming  the 
report  of  a  referee  and  directing  tliata  peremptory  mandamus  issue. 

Also,  an  appeal  by  the  relator,  The  Long  Island  Mutual  Fire 
Insurance  Corporation,  from  so  much  of  said  order  as  denies  the 
relator  credit  for  moneys  due  from  the  Mechanics'  Fire  and  Marine 
Lloyds  for  losses  and  for  premiums  paid  the  Mechanics'  Fire  and 
Marine  Lloyds  for  reinsurance. 

The  order  appealed  from  directed  that  a  writ  of  peremptory  man- 
damus issue,  commanding  the  above-named  defendant,  as  Superin- 
tendent of  Insurance  of  the  State  of  New  York,  to  amend  the 
report  of  the  examiners  appointed  by  him  to  examuie  into  the  con- 
dition of  the  above-named  relator,  by  crediting  on  said  report  the 
said  relator  with  assets  of  §79,400  of  capital  stock  notes,  without 
making  any  corresponding  charge  as  a  liability  against  said  company  ; 
also  to  amend  said  report  by  crediting  said  company  with  a  sum  of 
about  $4,800  for  furniture,  fixtures,  etc.,  in  the  office  of  said  com- 
pany, and  used  by  it  in  the  prosecution  of  its  business. 

«/.  Rider  Cady^  for  the  appellant. 

Walter  II,  Jaycax^  for  the  respondent. 

CULLEN,  J. : 

We  know  of  no  duty  imposed  by  law  upon  the  Superintendent  of 
Insurance  in  regard  to  the  subject-matter  of  this  application,  the 
performance  of  which  is  sought  to  be  enforced  by  the  writ  of  man- 
damus. Though  this  objection  may  have  been  waived  by  the  appel- 
lant in  the  proceedings  before  the  Special  Term,  we  understand  that 
he  urges  it  on  this  appeal ;  and  even  were  it  now  waived  we  should 
be  unwilling  to  give  effect  to  any  concession  of  the  parties  and  grant 
the  writ  of  this  court  against  a  public  officer  to  compel  him  to  do 
that  which  no  law  makes  it  incumbent  upon  him  to  do. 

In  my  opinion,  neither  the  position  taken  by  the  apj^ellant  nor  that 
maintained  by  the  respondent,  in  regard  to  the  statutory  provisions  as 
to  the  insolvency  of  mutual  fire  insurance  companies,  is  correct.  I 
think  that  section  41  of  the  Insurance  Law  (Laws  of  1892,  chap.  690) 
does  not  apply  to  the  case  of  a  mutual  insurance  company ;  neither 
does  section  118  in  its  entirety.  Otherwise,  as  substantially  conceded 
App.  Div.— A^ol.  XXYI.        74 
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by  the  learned  counsel  for  the  appellant  on  the  argument,  the  capital 
stock  of  every  mutual  company  would  be  impaired  instantly  upon 
its  01  ganization  and  before  it  had  lost  a  dollar  or  spent  a  dollar. 
Under  his  claim  the  cash  paid  in  and  stock  notes  would  constitute 
the  capital  stock  of  the  company ;  but,  as  such  notes  and  cash  are 
only  received  in  consideration  of  policies  of  insurance  issued  to  the 
makers  of  the  notes,  the  unearned  premiums  would  have  at  once  to 
be  charged  against  that  capital,  and  thus  the  capital  be  impaired  to 
the  extent  of  those  premiums.  I  think  the  case  of  the  relator  and 
of  all  mutual  corporations  is  covered  by  section  43.  The  difference 
in  the  language  of  these  two  sections  makes  this  apparent.  Section 
41  provides  for  a  case  where  it  appears  that  the  capital  stock  of  an 
insurance  company  is  impaired.  Section  43  provides  for  a  case 
where  the  assets  or  capital  of  a  mutual  insurance  company  is  insuf- 
ficient to  justify  its  continuance  in  business.  This  makes  the  dis- 
tinction between  a  company  having  "capital  stock"  and  a  company 
having  only  "assets  or  capital"  clear.  In  the  case  of  a  mutual 
insurance  company  there  can  be  no  impairment  of  the  capital  stock 
within  the  statute.  A  perfect  protection  for  the  public  is  provided. 
Whenever  the  superintendent  deems  the  assets  of  a  company  insuf- 
ficient to  justify  its  continuance  in  business,  the  Attorney-General 
can  proceed  against  the  corporation. 

The  report  of  the  examiners  in  the  main,  and  with  the  exception 
of  certain  small  items,  states  the  condition  of  the  relator  correctly. 
It  has  $20,214.17  cash  assets  and  $79,247.07  capital  stock  notes  with 
a  total  liability  of  $44,558.37.  To  the  amount  of  the  cash  assets 
should  probably  be  added  an  item  of  $4,879.85  for  furniture, 
stationery,  etc.,  and  it  may  be  another  item  of  $1,710,99  for 
amount  due  from  the  Fire  and  Marine  Lloyds.  But  the  examiners 
were  not  compelled  to  do  more  than  state  the  facts,  and  this  they 
have  done,  except  in  the  instances  indicated.  On  these  facts  the 
superintendent  is  to  proceed  and  determine  whether  the  assets  of 
the  corporation,  both  cash  and  notes,  over  and  above  its  liabilities, 
are  insutficient  to  justify  its  continuance  in  business.  This  is  the 
only  determination  to  be  made  by  the  superintendent.  There  is 
no  such  thing  as  impairment  of  capital  stock  in  the  case. 

But  I  by  no  means  wish  to  be  understood  as  holding  that  the 
relator  or  any  mutual  insurance  company  should  be  allowed  to  con- 
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tiniie  in  business  indefinitely,  merely  because  it  has  some  surplus 
of  assets  over  liabilities.  If  that  were  so,  with  a  net  dollar  to  its 
credit  it  might  assume  obligations  to  which,  if  the  business  proved 
unfavorable,  it  would  have  no  means  to  respond.  The  question  is 
one  for  the  superintendent  to  determine  when  the  net  assets  are  too 
small  to  justify  the  company  in  going  on. 

The  final  order  appealed  from  should  be  reversed  and  application 
dismissed,  but  without  costs. 

All  concurred. 

Final  order  reversed  and  application  for  mandamus  denied,  with- 
out costs. 


Harry  R.  Elliott  and  Albert  L.  Bouvon,  Appellants,  v,  Eugene 
Yan  Schaick,  Respondent. 

Decision  of  a  motion  to  direct  a  verdict  —  exception  t?iereto,  Tiow  taken^  when  the 
decision  is  reserved — power  of  refyiew  by  the  appellate  court. 

Where  the  decision  upon  a  request  made  at  the  trial  of  an  action  by  each  of  the 
parties  for  the  direction  of  a  verdict  in  favor  of  such  party  has,  by  consent, 
been  reserved,  if  the  unsuccessful  party  neither  flies,  under  sections  994  and 
1185  of  the  Code  of  Civil  Procedure,  a  notice  of  an  exception  to  the  decision 
of  the  court  within  ten  days  after  its  service  upon  him,  nor  appeals  from  the 
denial  of  a  motion  for  a  new  trial,  the  appellate  court  has  no  power  to  review 
the  correctness  of  the  decision  of  the  trial  court  in  its  direction  of  a  verdict, 
but  is  limited  to  a  consideration  of  the  exceptions  taken  on  the  trial. 

Appeal  by  the  plaintiflEs,  Harry  R.  ElHott  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  29th  day  of 
June,  1897,  upon  the  verdict  9f  a  jury  rendered  by  direction  of  the 
court. 

John  AndrewSy  «/;•.,  for  the  appellants. 

Van  Schaich  db  Norton^  for  tlie  respondent. 

Per  Curiam  : 

At  the  close  of  the  evidence  both  parties  requested  the  court  to 
direct  a  verdict.     By  consent,  the  decision  of  these  applications  was 
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reserved  ;  subsequently  the  court  directed  a  verdict  for  the  defend- 
ant. Under  the  practice  adopted,  no  exception  could  have  been 
taken  on  the  trial  to  the  ruling  of  the  court,  for  the  decision  was  not 
made  until  after  the  close  of  the  trial.  Provision  for  such  a  case  is 
made  in  sections  994  and  1185  of  the  Code  of  Civil  Procedure, 
which  authorize  the  unsuccessful  party  to  file  a  notice  of  exception 
within  ten  days  after  tlie  service  of  a  copy  of  the  decision  of  the 
court.  The  appellants  have  filed  no  exception  to  the  direction  of  a 
verdict  for  the  defendant.  A  motion  for  a  new  trial  was  made  and 
denied,  but  no  appeal  was  taken  from  the  order  made  on  that  appli- 
cation. We,  therefore,  have  no  power  to  review  the  correctness  of  the 
determination  of  the  trial  court  in  directing  a  verdict  for  the 
defendant,  but  are  limited  to  a  consideration  of  the  exceptions 
taken  on  the  trial.  {Ainley  v.  Manhattan  Railway  Co.,  47  Hun, 
206  ;  Dixon  v.  Dixon,  12  N.  Y.  St.  Repr.  605.)  The  exceptions 
taken  relate  solely  to  the  admission  of  evidence.  The  appellants  in 
their  brief  have  not  argued  them,  and  we  think  they  are  not  well 
taken. 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 


Daniel  McCarthy,  Respondent,  v,  George  Hiller,  Appellant. 

Estoppel  by  judgment  —  Jtaw  far  a  matter  must  have  been  passed  upon  to  preclude 
its  consideration  in  a  second  suit. 

The  failure  of  a  party  who  has  obtained  judgment  in  an  action,  brought  by  him 
to  set  aside  a  conveyance  of  real  property  alleged  to  have  been  obtained  from 
him  by  fraud,  to  ask  in  that  action  for  the  recovery  of  the  rents  collected  by 
the  defendant  while  in  the  wrongful  possession  of  the  property,  does  not,  in  the 
absence  of  proof  that  the  question  of  rentals  was  passed  upon  in  deciding 
such  action,  or  that  the  right  of  the  owner  to  such  rents  was  necessarily 
involved  in  the  determination  or  merged  in  the  judgment  therein,  estop  him 
from  maintaining  a  subsequent  action  against  the  defendant  for  such  rents. 

Appeal  by  the  defendant,  George  Hiller,  from  a  judgment  of 
the  County  Court  of  Kings  county  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  11th  day 
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of  July,  1897,  affirming  tlie  judgment  of  a  justice  of  the  peace, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the 
10th  day  of  July,  1897,  affirming  the  judgment  of  said  justice  .of 
the  peace. 

Louis  J.  Altkrug^  for  the  appellant. 

J.  Worden  Gedney^  for  the  respondent. 

Woodward,  J.  : 

In  the  year  1895  the  plaintiff  in  this  action  was  the  reputed  owner 
of  a  house  and  lot  on  Fulton  street,  in  the  city  of  Brooklyn,  and 
the  defendant  claimed  to  own  a  house  and  lot  at  Xo.  141  Osborne 
street,  in  the  same  city.  Both  of  these  pieces  of  property  were 
admitted  to  be  incumbered,  but  taking  values  into  consideration 
they  were  about  equal,  and  an  exchange  was  effected,  the  plaintiff 
delivering  a  warranty  deed,  with  full  covenants,  the  defendant  doing 
likewise,  and  both  parties  entered  into  possession.  Afterward  the 
plaintiff  discovered  that  there  were  certain  liens  upon  the  property 
deeded  by  the  defendant,  and  he  brought  an  action  in  the  Supreme 
Court  to  have  the  Fulton  street  property  restored  to  him,  on  the 
ground  that  the  transaction  was  fraudulent.  The  facts  were  estab- 
lished on  the  trial,  and  the  court  rendered  its  judgment,  directing 
that  the  deed  conveying  the  Fulton  street  property  should  be  can- 
celed of  record  as  fraudulent  and  void. 

Some  time  subsequent  to  the  securing  of  this  judgment,  the  plain- 
tiff began  the  action  now  under  consideration,  to  recover  the  sum  of 
§135  for  rentals  collected  by  the  defendant  during  the  time  that  he 
was  fraudulently  in  possession  of  the  Fulton  street  property.  The 
defendant  answering  admitted  the  facts  alleged  in  the  complaint, 
but  pleaded  as  a  defense  that  the  matter  having  been  previously 
before  a  court  of  competent  jurisdiction,  the  plaintiff  was  estopped 
from  bringuig  this  action  for  further  relief.  There  is,  therefore, 
but  one  question  to  be  determined,  and  that  is  whether  the  judg- 
ment in  the  action  brought  to  restore  the  plaintiff  to  his  rights  in 
the  Fulton  street  property,  is'  a  bar  to  an  action  for  rentals  collected 
by  the  defendant  while  in  the  fraudulent  possession  of  the  property 
of  the  plaintiff.  It  is  urged  in  behalf  of  the  defendant  that  the 
plaintiff  having  been  before  a  court  of  equity,  and  having  estab- 
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lislied  facts  which  would  have  justified  the  court  in  ordering  an 
accounting  for  the  rentals,  a  failure  to  ask  for  this  relief  is  a 
bar  to  the  present  action  ;  and  in  support  of  this  contention  the  lan- 
guage of  the  court  in  the  case  of  Griffi^i  v.  Long  Island  Railroad 
Company  (102  N.  Y.  449)  is  quoted  as  follows:  *'Tlie  rule  is  well 
settled  that  a  former  judgment  of  a  court  of  competent  jurisdic- 
tion is  final  and  conclusive  between  the  parties,  not  only  as  to  the 
matter  actually  determined,  but  as  to  every  other  matter  which  the 
parties  might  have  litigated  and  have  decided  as  incident  to,  or 
essentially  connected  with,  the  subject-matter  of  the  litigation  within 
the  purview  of  the  original  action,  either  as  matter  of  claim  or  of 
defense." 

This  language,  if  receiving  no  modification,  might  be  deemed  to 
be  conclusive,  and  this  court  would  be  most  reluctant  to  question 
the  authority  cited  ;  but  we  find  in  the  same  case,  and  in  the  suc- 
ceeding paragraph,  that  the  court  does  not  hold  to  this  sweeping 
language,  for  it  says  that,  "  To  ascertain  what  might  have  been 
determined  in  the  former  action,  it  is  proper  to  look,  beyond  what 
appears  on  the  face  of  the  judgment,  to  every  allegation  which,  hav- 
ing been  made  on  one  side  and  denied  on  the  other,  was  at  issue 
and  determined  in  the  course  of  the  proceedings.  {Clemens  v. 
Clemens,  37  N.  Y.  59.)" 

It  is  not  sufiicient  that  the  action  should  be  between  the  same  par- 
ties and  in  respect  to  the  same  property  ;  it  must  be  shown  that  the 
particular  cause  of  action  has  been  before  the  court,  and  that  it  was 
passed  upon  in  arriving  at  the  judgment  of  the  court.  Suppose 
for  instance,  that  the  defendant,  while  in  the  fraudulent  possession 
of  the  property,  had  maliciously  destroyed  the  plumbing  or  had 
removed  the  mantels  or  had  materially  deteriorated  the  value  of  the 
premises,  which  facts  were  unknown  at  the  time  of  the  pendency 
of  the  original  action,  would  it  be  maintained  that  a  previous  adjudi- 
cation of  a  conti'oversy,  in  respect  to  the  title,  had  disposed  of  an 
action  for  damages  ?  Obviously  the  mere  fact  that  an  action  has 
been  determined  between  the  parties  which  involved  the  same  prem- 
ises, is  not  a  bar  to  an  action  to  recover  money  which  came  into  tlie 
possession  of  the  defendant  by  reason  of  his  presumed  ownership  of 
the  property.  "  It  is  laid  down,"  say  the  court  in  the  case  of 
Clemens  v.  Clemens  (37  N.  Y.  73),  ''  as  well  settled,  that  the  estop- 
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pel  extends  beyond  what  appears  on  the  face  of  the  judgment  to 
every  allegation  which,  having  been  made  on  one  side  and  denied 
on  the  other,  was  at  issue  and  determined  in  the  course  of  the  pro- 
ceedings. (2  Smith's  Leading  Cases,  p.  787 ;  Outram  v.  Moreicoodj 
3  East,  346,  355 ;  Stewart  v.  Hughes,  7  Casey,  381.)" 

"  The  burden  of  proof,"  continue  the  court,  "  is,  of  course,  on 
those  who  rely  upon  the  estoppel,  and  they  must  show  that  the  mat- 
ter now  in  controversy  has  been  already  heard  and  determined. 
When,  however,  it  is  made  to  appear,  with  sufficient  clearness,  that 
a  transaction  has  undergone  a  judicial  investigation,  the  presump- 
tion will  be  irresistible  that  the  judgment  covered  the  whole,  so  far 
as  it  was  entire  and  indivisible,  and  cannot  be  overcome  except  by 
the  clearest  proof  that  no  evidence  was  given  as  to  that  fact  by  the 
plaintiff,  or  that  the  defendant  failed  to  take  advantage  of  a  defense 
that  might  have  been  available." 

The  principle  is  stated  with  even  greater  clearness  in  the  case  of 
Enibury  v.  Conner  (3  N.  Y.  511),  where  the  court  say:  "The  gen- 
eral rule  is  that  an  allegation  on  record,  upon  which  issue  has  been 
once  taken  and  found  and  a  judgment  has  been  rendered,  is,  between 
the  parties  taking  it  and  their  privies,  conclusive,  according  to  the 
finding  thereof,  so  as  to  estop  the  parties  respectively  from  again 
litigating  that  fact  once  so  tried  and  found,  whether  it  is  plead  in 
bar  or  given  in  evidence,  when  it  is  proper  to  be  given  in  evidence." 
In  the  more  recent  case  of  Pray  v.  Hegeman  (98  N.  Y.  358)  the 
court,  speaking  through  Judge  Andrews,  say  :  "  The  general  rule 
is  well  settled  that  the  estoppel  of  a  former  judgment  extends  to 
every  material  matter  within  the  issues  which  was  expressly  litigated 
and  determined,  and  also  to  those  matters  which,  although  not 
expressly  determined,  are  comprehended  and  involved  in  the  thing 
expressly  stated  and  decided,  whether  they  were  or  were  not  actu- 
ally litigated  or  considered.  It  is  not  necessary  to  the  conclusive- 
ness of  a  former  judgment  that  issue  should  have  been  taken  upon 
the  precise  point  controverted  in  the  second  action.  Whatever  is 
necessarily  implied  in  the  former  decision  is  for  the  purpose  of  the 
estoppel  deemed  to  have  been  actually  decided."  That  is,  all  col- 
lateral questions  necessarily  arising  in  the  litigation  are  deemed  to 
be  merged  in  and  determined  by  the  judgment  of  the  court ;  but 
this  does  not  apply  to  questions  which  were  not  before  the  court 
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and  which  are,  in  themselves,  sufficient  to  sustain  a  separate  cause 
of  action. 

The  same  doctrine  is  emphatically  asserted  in  the  case  of  Hopkins 
V.  Zee  (6  Wheat.  109),  and  Herman's  Law  of  Estoppel  (§  105) 
quotes  with  approval  the  language  of  another,  that  "  A  judgment 
estops  the  parties  only  as  to  the  grounds  covered  by  it  and  the  facts 
necessary  to  uphold  it.  Parties  are  not  allowed  to  prove  what  is 
inconsistent  with  its  rectitude  and  justice,  for  while  it  stands  unre- 
versed it  is  final  as  to  the  points  decided,  but  not  in  respect  to  mat- 
ters which  the  record  itself  shows  were  not  in  question." 

In  the  case  at  bar  the  defendant  relies  wholly  upon  the  record  of 
the  judgment  in  the  previous  litigation  ;  he  makes  no  eflEort  to  estab- 
lish the  fact  that  the  question  now  in  dispute  was  under  considera- 
tion, and  the  mere  incidental  mention  of  the  fact  that  the  defendant 
was  collecting  rentals,  made  in  the  pleadings,  is  not  sufficient  to  war- 
rant tlie  presumption  that  the  court  passed  upon  the  question  now 
in  issue  in  determining  the  previous  litigation,  or  that  the  right  of 
the  plaintiflp  to  recover  was  necessarily  involved  in  the  determina- 
tion or  merged  in  the  judgment. 

The  order  of  the  County  Court,  affirming  the  judgment,  is  affirmed. 

All  concurred. 

Judgment  affirmed,  with  costs. 


The  People  of  the  State  of  New  York  ex  rel.  Peter  Reidy, 
Relator,  v.  John  T.  Grady  and  Others,  Constituting  the  Board 
of  Police  Commissioners  of  Long  Island  City,  Respondents. 

Police  —  dismissal  of  a  poUcemun  for  misconduct  —  a  conviction  must  precede  it, 

A  police  board,  after  hearing  the  proofs  taken  under  charges  made  against  a 
member  of  the  force,  entertained  a  motion  to  dismiss  the  charges,  but  never 
decided  it,  and  thereafter,  without  finding  the  accused  guilty  of  the  offense 
charged,  passed  a  resoluticm  dismissing  him  from  the  poUce  force. 

Held,  that  the  right  to  dismiss  the  accused  depended  upon  his  being  found  guilty 
of  some  offense,  and  that  the  mere  passing  of  a  resolution  dismissing  him,  with- 
out finding  him  guilty,  was  without  effect. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
26th  day  of  June,  1897,  directed  to  John  T.  Grady  and  others, 
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constituting  the  board  of  police  commissioners  of  Long  Island  City, 
commanding  them  to  certify  and  return  to  the  office  of  the  clerk  of 
the  county  of  Queens  all  and  singular  their  proceedings  in  regard 
to  the  dismissal  of  the  relator  from  the  police  force  of  Long  Island 
City. 

George  A,  Gregg ^  for  the  relator. 
Almet  F.  Jenks^  for  the  respondents. 

Woodward,  J. : 

The  relator  was  appointed  a  policeman  of  the  city  of  Long  Island 
City  in  1883,  serving  continuously  up  to  the  19th  day  of  March, 
1897,  when  he  was  removed  from  office,  after  a  hearing  before  the 
police  commissioners  of  that  city  upon  two  charges.  These  charges 
were:  (1)  "Disobeying  of  orders  and  neglect  of  duty,"  and  (2) 
"  Conduct  unbecoming  an  officer,  and  making  false  returns." 

The  specifications  were  that  the  "  said  Patrolman  Peter  Keidy,  of 
the  second  precinct,  did,  on  or  about  the  4th  of  January,  1897,  at 
Long  Island  City,  neglect  or  refuse  to  serve  subpoenas  upon  Timothy 
Carney,  Mrs.  Carney  and  daughter,  or  any  of  them,  in  the  case  of 
The  People  against  John  Fossman,  although  he  had  been  personally 
ordered  and  directed  so  to  do  by  his  superior  officer.  Acting  Ser- 
geant Flanagan ; "  and  that  the  said  Reidy  had  made  "  a  false  and 
untrue  return  that  he  had  on  the  4th  of  January,  1897,  at  Long 
Island  City,  personally  served  subpoenas  in  the  case  of  The  People 
against  John  Fossman,  on  each  of  the  following  named  persons,  viz. : 
Timothy  Carney,  Mrs.  Carney  and  daughter,  by  showing  original 
subpoenas  to,  and  delivering  a  copy  thereof  to,  each  of  the  S8fid  per- 
sons personally.  Whereas,  in  truth  and  fact,  he  never  served  said 
subpoenas  on  any  one  of  the  said  persons.  That  by  reason  thereof, 
Charles  T.  Duffy,  justice  of  peace,  was  obliged  or  compelled  to 
adjourn  said  case,  owing  to  the  absence  of  the  said  persons  or 
witnesses." 

On  the  trial,  which  took  place  on  the  23d  day  of  January,  1897, 
all  of  the  police  commissioners  l^ieing  present,  there  was  no  evidence 
introduced  to  show  that  the  justice  of  the  peace,  or  his  court,  had 
been  in  any  wise  inconvenienced  by  the  alleged  conduct  of  the 
relator,  and  that  much  of  the  charge  is,  therefore,  entitled  to  no 
App.  Div.— Vol.  XXVI.        75 
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consideration.  It  was  clearly  established  upon  the  trial  that  the 
relator  did  serve  the  subpoena  upon  Mrs.  Carney  and  daughter,  and 
that  after  going  twice  to  the  house  of  Timothy  Carney,  and  failing 
to  Wild  him,  the  relator,  at  the  suggestion  of  Dennis  Carney,  a 
brother  of  Timothy  Carney,  left  the  subpoena  with  Dennis  Car- 
ney, the  latter  agreeing  to  serve  the  same,  as  he  afterward  did, 
upon  Timothy,  the  next  morning.  After  delivering  the  subpoena 
to  Dennis  Carney,  relator  met  Timothy  Carney  and  told  him  that 
he  had  a  subpoena  for  him,  but  that  it  was  then  in  the  hands  of  his 
brother  Dennis,  and  Timothy  replied  that  he  would  be  on  hand. 
The  relator,  relying  upon  the  promise  of  Dennis  to  serve  the  sub- 
poena, and  following  the  usual  custom,  made  out  the  formal  papers 
declaring  the  service  of  the  subpoenas  upon  all  tlie  parties  to  whom 
they  were  directed ;  and  it  appears  from  the  record  that  Timothy 
Carney  was  absent  from  court,  not  from  any  lack  of  regularity  in 
the  serving  of  the  subpoena,  but  because,  after  being  out  of  employ- 
ment for  some  time,  he  was  given  an  opportunity  to  work,  and  in  the 
contemplation  of  this  employment  he  forgot  to  obey  the  summons. 

At  the  close  of  the  case  the  relator,  through  his  attorney,  moved 
to  dismiss  the  charges  upon  various  grounds,  including  a  motion  to 
dismiss  the  charge  of  failure  to  serve  subpoenas  on  Mrs.  Carney  and 
daughter  on  the  uncontradicted  evidence  that  he  had  personally 
served  them,  and  the  decision  of  the  commissioners  was  reserved  until 
the  stenographer's  minutes  were  written  up ;  and  the  motion  was 
never  granted.  On  the  nineteenth  day  of  March  the  record  shows 
that  the  board  of  police  commissionere  held  a  meeting,  and  that  the 
following  resolution  was  adopted :  "  By  Commissioner  Jordan  — 
Resolved,  that  said  Patrolman  Peter  Reidy  be  and  he  is  forthwith 
dismissed  from  the  police  department  of  Long  Island  City,  its  service 
and  employ." 

It  does  not  appear  that  the  board  of  police  commissioners  ever 
passed  upon  the  motion  to  dismiss  that  portion  of  the  charges  whicli 
related  to  the  service  of  the  subpoena  upon  Mrs.  Carney  and  her 
daughter,  or  that  it  ever  found  hin^  guilty  of  this  or  any  other  part 
of  the  charges.  In  fact,  the  board  of  police  commissioners,  so  far 
as  the  record  shows,  does  not  seem  to  have  reached  any  determina- 
tion except  that  the  relator  should  be  dismissed  from  the  police 
department  of  Long  Island  City. 
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This  court  is  authorized,  by  section  2140  of  the  Code  of  Civil 
Procedure  (Snbd.  4),  to  determine  "whether  there  was  any  compe- 
tent proof  of  all  the  facts  necessary  to  be  proved  in  order  to  author- 
ize the  making  of  the  determination,"  and  we  are  of  the  opinion 
that  there  was  no  "  competent  proof  "  of  any  facts  which  justified 
the  board  of  police  commissioner  of  Long  Island  City  in  coming  to 
the  determination  which  was  reached  in  this  case,  without  first  deter- 
mining that  the  relator  was  guilty  of  some  of  the  material  oflEenses 
charged.  The  right  to  dismiss  from  the  police  service  depends  upon 
the  conviction  of  the  relator  of  some  offense ;  he  must  be  guilty  of 
some  infraction  of  the  rules  and  regulations  of  the  police  depart- 
ment, or  of  the  laws  of  the  State,  or  his  tenure  of  office  cannot  be 
disturbed ;  and  the  mere  passage  of  a  resolution  of  dismissal,  after 
a  hearing  upon  specific  charges,  without  finding  the  relator  guilty 
of  some  portion  of  the  charges,  is  of  no  more  effect  than  the  same 
action  would  be  without  such  hearing. 

It  is  apparent,  therefore,  that  there  could  have  been  no  legal  con- . 
viction  of  the  relator  of  any  offense  which  would  have  justified  his 
removal,  and  we  are  forced  to  conclude  that  the  action  of  the  board 
of  police  commissioners  of  Long  Island  City  was  contrary  to  law 
and  in  derogation  of  the  rights  of  the  relator,  and  the  determina- 
tion should  be  annulled  and  the  relator  restored  to  his  position  as 
patrolman. 

All  concurred. 

Determination  annulled  and  relator  reinstated,  with  fifty  dollars 
costs  and  disbursements. 


Charles  Lundbeck,  Appellant,  v.  The  City  of  Brooklyn, 
Respondent. 

Neffligenee — a  person  injured  by  falling,  at  night,  over  a  stump  in  a  city  street  — 
when  proof  of  similar  prior  accidents  is  competent. 

In  an  action  brought  against  a  municipal  corporation  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  in  consequence  of  his  falling,  at  night,  over 
the  stump  of  a  tree  which  projected  seven  or  eight  inches  above  the  surface  of 
the  ground  in  a  city  street,  the  court  excluded  the  testimony  of  witnesses  for 
the  plaintiff  that  other  persons  had  fallen  over  the  same  stump  before  the 
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accident,  and  in  its  charge  instructed  the  jury  that  the  plaintiff  could  not 
recover  unless  he  established  that  the  obstruction  was  one  which  was  likely  to 
prove  dangerous,  and  that  the  defendant  had  constructive  notice  of  its  existence. 
Held,  that  the  exclusion  was  erroneous,  as  the  evidence  excluded  bore  not  only 
upon  the  question  of  constructive  notice,  but  also  upon  the  character  of  the 
obstruction,  as  constituting  a  menace  to  the  safety  of  pedestrians. 

Appeal  by  the  plaintiff,  Charles  Lundbeek,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  oflBce 
of  the  clerk  of  the  county  of  Kings  on  the  10th  day  of  December, 
1896,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  6th  day  of  January,  1897,  denying  the 
plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

H,  KetteUy  for  the  appellant. 

Almet  F,  JenJcSj  for  the  respondent. 

Woodward,  J. : 

The  plaintiff  in  this  action  is  a  physician.  In  making  a  profes- 
sional call  at  1379  Bushwick  avenue,  in  the  city  of  Brooklyn,  on  the 
evening  of  October  28,  1894,  he  is  alleged  to  have  fallen  over  the 
stump  of  a  tree  which  stood  seven  or  eight  inches  above  the  surface 
of  the  ground,  and  to  have  sustained  permanent  injuries,  resulting 
in  traumatic  stricture  of  the  urethra.  On  the  trial  of  the  action  the 
plaintiff  offered  to  prove,  in  addition  to  the  facts  immediately  con- 
nected with  the  accident,  that  other  persons  had  fallen  at  the  same 
place,  and,  upon  objection  by  the  defendant,  such  evidence  was 
excluded.  The  single  question  is  presented,  whether  the  court  erred 
in  excluding  the  testimony  ;  if  it  did  not,  then  the  verdict  in  favor 
of  the  defendant  must  stand. 

The  record  of  the  trial,  in  so  far  as  it  is  material  to  this  question, 
is  as  follows :  The  wife  of  the  patient  was  asked  :  "  Had  yon 
observed  anybody  fall  over  that  stump  before  this  accident  ?  A. 
Yes,  sir.  Mr.  Van  Cott :  I  object,  and  move  to  strike  it  out.  The 
Court :  Yes,  I  exclude  it.     [Exception.]  " 

Thomas,  a  witness  for  the  plaintiff,  swore :  "  My  attention  was 
called,  as  I  was  passing,  to  a  child  that  had  fallen.  Mr.  Van  Cott : 
I  object  to  that,  and  move  to  strike  it  out.  *  *  *  The  Court : 
Strike  it  out     [Exception.]" 
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The  admissibility  of  this  kind  of  evidence  is  hardly  open  to  ques- 
tion ;  it  has  been  held  repeatedly  that  it  was  competent  for  the 
plaintiff  to  show,  in  an  action  for  damages  growing  out  of  the  neg- 
lect of  municipaUties,  that  similar  accidents  had  happened  at  the 
same  point  and  were  due  to  the  same  causes.  This  was  held  in  the 
case  of  Quinlan  v.  City  of  Utica  (11  Hun,  217);  affirmed  by  the 
Court  of  Appeals  (74  N.  Y.  603),  and  cited  with  approval  in  the  case 
of  District  of  Columbia  v.  Amies  (107  U.  S.  519),  and  this  court, 
in  the  case  of  Cohn  v.  Nexo  York  Central  &  Hudson  River  It,  R.  R. 
Co,  (6  App.  Div.  196),  recognized  the  same  doctrine  in  the  declara- 
tion that :  "  It  is  doubtless  competent  to  show  that  horses  or  persons 
frequently  caught  their  feet  at  a  crossing,  or  continually  slipped  on 
a  sidewalk,  to  show  that  the  crossing  or  sidewalk  was  in  a  dangerous 
condition.  *  *  *  In  the  cases  taken  as  examples,  evidence  of 
the  character  stated  would  constitute  evidence  of  the  defendant's 
negligence,  for  it  would  be  negligence  to  maintain  a  crossing  or 
sidewalk  in  such  condition  as  to  endanger  persons  passing  over  it." 

We  will  assume,  therefore,  that  it  was  proper,  in  the  case  at  bar, 
to  have  admitted  the  evidence  offered  in  behalf  of  the  plaintiff,  and 
pass  to  the  consideration  of  the  question  whether  or  not  it  was  error 
for  the  court,  under  the  particular  circumstances' of  this  case,  to 
refuse  to  admit  it.  It  is  urged  with  much  plausibility  on  the  part 
of  the  defendant  that  the  evidence  of  the  plaintiff  established  the 
fact  of  a  dangerous  obstruction  ;  that  if  the  stump  was  actually  in 
the  highway,  standing  six  to  eight  inches  above  the  surface  of  the 
street,  and  such  obstruction  remained  there  a  sufficient  length  of 
time  to  give  constructive  notice  of  the  fact,  a  condition  was  estab- 
lished "  from  which  the  jury  must  infer  that  a  person  stumbling 
against  it  in  the  dark  could  fall  and  injure  himself.  So  far  as  the 
dangerous  condition  was  concerned,  it  could  not  make  a  particle  of 
difference  to  the  jury  whether  some  one  else  had  fallen  over  it  or 
not,  for  it  is  patent  on  the  face  of  it  that  a  stump  standing  up  from 
the  sidewalk  from  6  to  8  inches  is  a  dangerous  obstruction 
upon  which  anybody  is  liable  to  stumble  at  night."  This  contention 
would  have  greater  weight  if  it  appeared  at  any  time  in  the  trial 
that  the  defendant  was  willing  to  concede  what  it  now  asserts  as  a 
self-evident  proposition.  The  burden  of  proving  all  of  the  material 
allegations  was  upon  the  plaintiff ;  it  was  necessary  for  him  to  estab- 
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lish  affirmatively  that  the  place  where  the  accident  occurred  was 
dangerous,  and  that  it  had  remained  in  that  condition  long  enough 
for  the  defendant  to  have  constructive  notice  of  the  fact ;  and  to  this 
end  he  was  clearly  entitled  to  show,  by  the  experience  and  the  obser- 
vations of  others,  that  this  stump  had  not  only  been  there,  but  that 
it  had  been  the  cause  of  other  people  stumbling.  The  fact  that  the 
jury  might  assume  or  infer  that  such  accidents  might  occur  from  a 
given  state  of  facts  is  no  evidence  that  they  would,  in  the  absence 
of  testimony,  arrive  at  such  a  conclusion. 

Had  the  court,  in  its  charge  to  the  jury,  instructed  them  that  the 
question  of  notice  was  not  in  the  case,  or  that  the  character  of  the 
obstruction  was  not  in  issue,  it  might  be  that  this  court  would  be 
justified  in  saying  that  the  finding  of  the  jury  would  not  have  been 
modified  or  clianged  by  the  refusal  of  the  court  to  admit  the  evi- 
dence oflFered ;  but  this  is  not  the  case.  The  court,  after  refusing 
this  evidence,  charged  the  jury  that,  "If  you  find  that  this  stump 
that  was  in  the  street  was  of  that  character  that  you  say,  that  in  the 
exercise  of  ordinary  prudence  and  attention  the  oflScials  of  the  city 
would  not  have  presumed  that  it  was  likely  to  produce  any  such 
result  as  this,  then  you  can  convict  the  city  of  no  neglect  of  duty  in 
leaving  it  there.  If,  on  the  other  hand,  considering  its  height  from 
the  ground  and  its  size,  you  are  able  to  say  that  it  was  an  obstruc- 
tion in  the  street  which,  in  the  exercise  of  ordinary  care,  the  city, 
under  its  duty  to  remove  obstructions,  should  have  removed,  why 
then  you  are  able  to  say  that  the  city  was  guilty  of  a  neglect  of  the 
duty  cast  upon  it  by  law  in  respect  to  this  plaintiff  and  all  the  rest 
of  us.  If  you  are  able  to  say  that,  in  the  exercise  of  ordinary  pru- 
dence, the  officials  of  the  city  having  the  streets  in  charge  should 
have  said  that  this  was  an  obstruction  over  which  people  were  likely 
to  trip  and  stumble,  and  hurt  themselves,  why  then  you  are  able  to 
say  that  the  city  did  not  use  care  in  keeping  the  street  reasonably 
safe  for  those  who  had  a  right  to  be  there."  Again,  the  court  said, 
"  I  can  only  say  to  you  that  there  are  many  ways  for  people  to  hurt 
themselves  in  the  streets  and  elsewhere  for  which  nobody  would  be 
liable.  I  can  only  say  to  you  it  is  not  for  every  little  defect  in  the 
sidewalk,  or  for  every  little  obstruction  that  the  city  would  be  liable, 
because,  as  you  look  around  in  the  streets  of  cities  and  in  highways, 
you  observe  that  such  things  do  exist.     Therefore,  the  question  with 
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the  jury,  calling  upon  their  best  judgment  and  experience  in  life,  is 
to  say  whether  tlie  particular  thing  brought  into  court  was  some- 
thing which  was  likely  to  produce  the  injury  which  is  complained 
of  here.     Unless  you  are  able  to  say  that,  the  city  is  exonerated." 

In  the  very  opening  sentence  the  court  say :  "  The  gravamen  or 
gist  of  this  action,  gentlemen,  is  an  allegation  by  the  plaintiff  that 
lie  was  injured  through  the  neglect  solely  of  the  city,  and  he  must 
make  that  out  in  order  to  recover.  It  is  not  enough  that  he  stumbled 
in  the  street,  or  stumbled  over  something  in  the  street,  to  enable 
him  to  recover  in  this  action.  He  may  not  recover  unless  what  hap- 
pened to  him  was  caused  by  the  neglect  of  the  city  in  some  particu- 
lar as  to  which  the  law  imposed  a  duty  upon  it." 

In  still  another  paragraph  the  court  charges :  "  But,  gentlemen, 
where  a  thing  exists  for  a  time  so  long  that  a  jury  is  able  to  say  that, 
in  the  exercise  of  due  care  and  attention  and  inspection  of  the  streets, 
the  city  should  have  known  of  it,  you  may  proceed  just  as  though  it 
did  in  fact  know  of  it.  If  it  had  existed  there  such  a  length  of  time 
that  you  are  able  to  say  that  the  city,  through  the  eyes  of  its 
employees  and  ofidcers,  should,  in  the  exercise  of  ordinary  carfe  and 
attention,  have  known  that  it  did  exist,  then  I  say  to  you  again  that 
you  may  then  proceed  just  as  though  somebody  had  gone  and  noti- 
fied them  that  it  was  there." 

In  view  of  this  charge,  emphasizing  to  the  jury  the  necessity  of 
the  plaintiff's  establishing  constructive  notice,  together  with  tfie 
character  of  the  obstruction,  it  was  clearly  error  for  the  court  to 
deny  the  plaintiff  the  right  to  introduce  evidence  showing  that  other 
people  had  stumbled  over  the  same  obstruction.  Evidence  of  this 
character  was  calculated  to  establish  the  length  of  time  this  obstruc- 
tion had  remained,  and  of  the  opportunity  which  had  been  afforded 
the  city  of  knowing  of  its  existence ;  it  was  equally  important  in 
establishing  the  character  of  the  obstruction,  and  the  probabilities 
of  its  operating  to  produce  the  result  which  is  alleged  to  have  been 
produced  in  the  case  at  bar ;  and  it  is  no  answer  to  this  proposition 
that  the  jury  might  have  inferred  this  from  the  evidence  already 
before  them. 

The  court  charged  that  the  plaintiff  must  establish  that  the  injury 
resulted  from  the  negligence  of  the  defendant ;  and  an  obstruction 
which  was  so  located  that  the  chances  of  stumbling  over  it  would  be 
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very  remote,  would  not  show  the  same  degree  of  negligence,  or  the 
same  want  of  care,  that  would  be  manifest  in  a  case  where  the 
obstruction  was  such  that  it  was  causing  frequent  accidents.  For 
instance,  had  this  stump  been  located  very  near  to  a  standing  tree, 
where  the  person  approaching  it  would  have  notice  of  the  greater 
obstruction,  it  might  remain  for  a  generation  without  constituting 
that  degree  of  neglect  which  would  entitle  the  plaintiff  to  recover, 
and  yet  he  might  have  suffered  the  same  accident  through  inex- 
cusable carelessness  on  his  own  part.  It  would  have  been  compe- 
tent for  the  defense  to  have  shown  such  a  condition  of  facts,  had 
they  existed,  and  it  was  equally  competent  for  the  plaintiflE  to  show 
that  the  stump  was  so  located  that  it  was  a  constant  menace  to  the 
safety  of  pedestrians,  and  to  this  end  it  was  proper  to  show  that 
others  had  stumbled  over  this  stump  while  in  substantially  the  same 
condition  as  that  which  existed  at  the  time  of  the  accident. 

The  order  appealed  from  is  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

AD  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 


Samuel    Rosenblatt,    Respondent,  v.   The    Brooklyn  Heights 
Railroad  Company,  Appellant. 

A  street  railroad  company  —  it  has  a  paramount  HgJU  to  that  part  of  a  street  in 
which  its  rails  are  laid,  betioeen  intersecting  streets. 

The  care  of  a  street  railroad  corporation  have  a  paramount  right  to  the  use  of 
that  portion  of  the  street  occupied  by  their  tracks  which  lies  between  inter- 
secting streets. 

Appeal  by  the  defendant,  Tlie  Brooklyn  Heights  Railroad  Com- 
pany, from  a  judgment  of  the  County  Court  of  Kings  county  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Kings  on  the  28th  day  of  October,  1897,  upon  the  verdict  of  a 
jury  for  $1,300;  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  27th  day  of  October,  1897,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 
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John  Z.  WeUsj  for  the  appellant. 

James  D.  BeU^  for  tlie  respondent. 

WooDWAKD,  J. : 

This  action  was  for  damages  for  personal  injuries  sustained  by  the 
plaintiff  in  a  collision  between  one  of  the  cars  of  the  defendant  com- 
pany and  a  wagon  of  which  the  plaintiff  was  the  driver.  It  appears 
from  the  evidence  that,  on  the  Jth  day  of  November,  1895,  the  plain- 
tiff was  engaged  in  delivering  certain  goods  to  tlie  customers  of  the 
Fleischmann  Yeast  Company,  in  the  city  of  Brooklyn,  and  while  on 
Harrison  avenue,  between  Wallabout  and  Gerry  streets,  he  undertook 
to  drive  across  the  street  in  front  of  an  approaching  car,  and  in  the 
collision  which  followed  he  was  thrown  from  his  wagon,  falling  in  such 
a  manner  that  his  horse  fell  upon  him,  causing  a  dislocation  of  the  hip 
and  other  injuries.  On  the  trial  of  the  cause  the  evidence  clearly 
established  tlie  facts  connected  with  the  accident,  though  there  was 
some  conflict  of  testimony  as  to  the  distance  of  the  car  and  the  rate  of 
speed  at  which  it  was  running  at  the  time  the  plaintiff  undertook  to 
cross ;  and  there  is  but  one  question  involved  in  the  appeal  which 
it  seems  necessary  to  consider. 

The  court,  in  charging  the  jury,  neglected  to  state  tlie  rights  of  the 
parties  in  the  highway,  or  rather  to  draw  distinctly  the  line  of  relative 
rights,  and  the  defendant  requested  the  court  to  charge  that  where 
the  accident  pccurred  (which  was  at  a  point  between  two  streets)  the 
defendant  had  a  paramount  right  to  the  use  of  the  street  where 
the  track  was  laid.  This  request  the  court  refused,  and  the  defend- 
ant duly  excepted.  In  this  we  are  clearly  of  opinion  that  the  court 
below  was  in  error.  Street  railroad  companies,  while  organized  for 
private  profit,  are  yet  instituted  for  the  convenience  of  the  public, 
and  it  is  necessary,  in  the  accomplishment  of  this  higher  object,  that 
the  cars  of  the  company  shall  be  operated  with  the  least  delay  and 
greatest  regularity  consistent  with  the  safety  of  the  community. 
Confined  by  the  necessity  of  their  construction  and  mechanical 
appliances  to  a  particular  part  of  the  highway,  public  policy 
demands,  and  the  law  sanctions  the  doctrine,  that  these  companies 
shall  be  given  the  paramount  right  to  that  portion  of  the  highways 
App.  Div.— Vol.  XXVI.        76 
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which  is  taken  up  by  their  tracks,  and  which  is  between  intersect- 
ing highways.  This  rule,  while  absolving  the  company  from  none 
of  the  obligations  to  use  that  caution  which  is  i-equired  in  guarding 
against  collisions,  is  necessary  to  the  discliarge  of  that  duty  which 
the  companjr  owes  to  the  community,  and  imposes  upon  the  indi- 
vidual the  duty  of  observing  a  greater  degree  of  caution  than  would 
be  necessary  if  the  superior  rights  of  the  public  did  not  intervene, 
requiring  the  operation  of  vehicles  propelled  by  mechanical  appli- 
ances, and  running  as  a  part  of  a  system  reaching  all  parts  of  a  great 
city,  and  affecting  business  interests  throughout  the  State. 

This  rule  ife  put  strongly  in  the  negative  in  the  case  of  Flechen- 
stein  V.  T/ie  Dry  Dock^  East  Broadway  cfe  Battery  R,  li.  Co.  (105 
N.  Y.  655),  where  the  court,  speaking  through  Earl,  J.,  say :  "  The 
trial  judge  did  not  err  in  charging  the  jury  that  the  defendant  did 
not  have  the  exclusive  right  to  the  use  of  its  tracks,  but  simply  the 
paramount  right.  Street  railways  have  the  lawful  right  to  put  their 
tracks  in  stieets  and  run  their  cars  thereon.  Tlieir  cars  are  con- 
lined  to  the  tracks,  and  cannot  turn  out  to  avoid  obstacles  thereon. 
Hence,  they  have  the  right  of  way  and  persons  lawfully  driving 
upon  the  same  tracks  must  not  recklessly,  carelessly  or  willfully 
obstruct  the  passage  of  their  cars.  But  such  pereons  are  not  abso- 
lutely bound  to  keep  off  or  get  off  from  the  tracks ;  they  must  fairly 
and  in  a  reasonable  maimer  respect  the  paramount  right  of  a  street 
railway ;  and  if  they  do  tliis,  and  without  any  fault  on  their  part 
they  are  injured  by  carelessness  or  fault  chargeable  to  the  railway, 
the  law  affords  them  a  remedy  by  action  for  damages." 

"  But,"  say  the  court,  in  tlie  case  of  McClain  v.  Brooklyn  City 
R,  R,  Co,  (116  N.  Y.  465),  "as  a  street  car  must  continue  on  the 
rails  of  its  track,  persons  otherwise  traveling  on  the  street  are 
required  to  use  care  to  keep  out  of  its  way,  yet  for  their  protection 
the  duty  rests  upon  the  driver  to  keep  his  horses  reasonably  Avithin 
his  control  upon  tlie  public  streets." 

The  same  doctrine  is  asserted  by  the  court  in  the  case  of  Fenton 
V.  The  Second  Avenue  R,  R,  Co.  (126  N,  Y.  625).  "Street  rail- 
way cars,"  say  the  court,  speaking  through  Judge  Earl,  "  have  a 
preference  in  the  streets  and  while  they  must  be  managed  with  care 
so  as  not  to  carelessly  injure  persons  in  the  street,  pedestrians  must^ 
nevertheless,  use  reasonable  care  to  keep  out  of  their  way." 
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This  case  is  distioguisliable  from  the  case  of  Huher  v.  Nasaau 
Electric  Railroad  Company  (22  App.  Div.  426),  where  the  plain- 
tiff was  crossing  the  defendant's  track  in  the  line  of  an  intersecting 
street,  it  being  held  that,  under  such  circumstances,  the  defendant's 
car  had  no  paramount  right  of  way. 

Tliis  being  the  law,  it  was  the  duty  of  the  trial  court  to  have  so 
stated  at  the  request  of  the  defendant,  and  because  this  request  was 
denied,  the  judgment  and  order  of  the  court  below  is  reversed  and 
a  new  trial  granted,  the  costs  to  abide  the  result  of  the  action. 

AH  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


George  II.  McLean,  Appellant,  v.  Helen  M.  H.  Sanford  and 
John  A.  Roosea^elt,  Executor  and  Trustee  under  the  Will 
of  Catharine  L.  Butler,  Deceased,  Elizabeth  Ten  Eyck 
Stuyvesant,  Annie  E.  Stuyvesant  and  William  C.  Hudson, 
Respondents. 

Meehanie^  liens  —  the  time  to  file  a  lien  is  not  extended  by  slight  repairs  ordered  and 
made  four  months  after  the  completion  of  the  original  contract — repairs  ordered  by 
a  tenant  who  is  to  be  made  an  alloioance  for  them  out  of  the  rent  —  they  are  made 
with  the  consent  of  the  owner. 

The  statutory  period  of  niDety  days  after  the  completion  of  a  contract,  within 
which  a  mechanic's  lien  must  be  filed,  cannot  be  extended  by  proof  that,  about 
four  months  after  the  work  had  been  done,  and  after  the  contractor  had  taken 
a  note  for  a  balance  due  for  such  work,  the  contractor  was  ordered  to  make  a 
very  slight  repair  which  was  not  made  in  continuance  of  the  original  contract. 

It  seems,  that  where  a  lease  stipulates  that  the  tenant  may  retain,  from  his  own 
rent  and  that  of  another  tenant  payable  to  him,  a  definite  amount  for  repairs 
and  renovations,  repairs  made  in  pursuance  thereof,  to  the  extent  in  cost  of 
the  limit  fixed,  are  made  with  the  consent  of  the  owner  within  the  meaning  of 
the  Mechanics'  Lien  Law  (Laws  of  1885,  chap.  342,  §  1,  as  amended  by  the 
Laws  of  1888,  chap.  316). 

Appeal  by  the  plaintiff,  George  H.  McLean,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  tlie  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  Dutchess  on  the  26th  day  of 
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December,  1895,  upon  the  decision  of  the  courc  rendered  after  a 
trial  before  the  court  without  a  jury  dismissing  the  complaint. 

This  action  was  brought  to  recover  the  amount  of  a  mechanic's 
lien  filed  by  the  plaintiff's  assignor  against  premises  belonging  to  the 
defendants  other  than  the  defendant  William  C.  Hudson. 

A.  M,  (&  G.  Card^  for  the  appellant. 

Milton  A.  Fowler^  icyc  the  respondents. 

Judgment  aflSrmed,  with  costs,  on  the  opinion  of  Mr.  Justice 
Barnard  at  Special  Term. 

All  concurred. 

The  following  is  the  opinion  of  Mr.  Justice  Barnard  : 

Barnard,  J. : 

William  C.  Hudson  took  a  lease  from  the  Stuyvesant  heirs  of  their 
place  in  Hyde  Park,  known  as  Edgewood,  for  the  term  of  three  years, 
from  the  1st  of  May,  1893.  The  tenant  was  to  pay  $1,100  a  year 
monthly  in  advance.  A  part  of  the  premises  was  rented  by  the 
heii*8  to  Mr.  Mund  for  agricultural  purposes  at  the  rent  of  $325, 
payable  June  1,  1893.  The  Mund  lease  began  to  run  the  1st  of 
April,  1893,  and  Hudson  was  to  be  entitled  to  the  rent  from  Mund. 
By  the  Stuyvesant  lease  to  Hudson  the  tenant  was  to  do  certain 
work  at  his  own  expense,  but  Hudson  was  empowered  to  do  certain 
otiier  work  termed  "  repairs  and  renovations  "  in  his  own  discretion, 
and  the  owner  was  to  allow  him  a  sum  not  exceeding  $500.  This 
sum  was  to  be  taken  from  the  Mund  rent  and  the  first  two  months  of 
the  Hudson  lease.  The  plaintiflF's  assignor  did  plumbing  work  and 
furnished  material  to  the  amount  of  $543.23  ;  all  this  work  was  com- 
pleted on  the  3d  of  June,  1893.  On  the  1st  of  June,  1893,  Hudson 
asked  him  for  the  bill  in  duplicate,  so  as  to  turn  in  one  of  the  copies 
to  the  owners.  On  the  6th  of  June,  1893,  the  plumber  took  a  note 
from  Hudson  at  three  months'  time  for  the  sum  of  $543.23.  When 
the  note  matured  $100  was  paid  on  it  by  Mr.  Hudson,  and  the  note 
renewed  for  another  three  months  for  the  balance.  Twenty  dollars 
has  been  paid  on  this  latter  note,  and  the  remainder  is  unpaid.  When 
the  first  note  was  given,  Mr.  Hudson  had  in  his  hands  $508.33,  made 
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up  of  the  Mund  rent  and  the  May  and  June  rent  in  advance  under 
the  lease  to  bim. 

There  can  be  no  reasonable  doubt  that  these  repairs  were  done 
with  the  consent  of  the  owner  under  chapter  342,  Laws  of  1885, 
as  amended  by  chapter  316,  Laws  of  1888.  {Burkhitt  v.  JlarpeVy 
79  N.  Y.  273 ;  Otis  v.  Dodd,  90  id.  336 ;  Cowen  v.  Paddock^  137 
id.  188.) 

Mr.  Hudson  was  not  a  contractor  within  the  meaning  of  the  lien 
act.  He  was  rather  the  agent  of  the  owner  to  make  such  repairs 
as  he  wished  to  make,  but  limited  as  agent  by  the  owner  to  the 
amount  of  $500.  There  was  no  privity  of  contract  between  the 
owner  and  the  claimant,  but  such  privity  is  not  called  for  by  the 
act  under  the  written  consent  of  the  owner. 

The  remaining  question  is  whether  the  lien  was  filed  in  time.  The 
lienor  had  ninety  days  in  which  to  file  the  lien  from  the  3d  of  June, 
1893.  On  the  29th  of  September,  1893,  Mr.  Hudson  requested  the 
lienor  to  put  the  furnace  in  order  for  the  winter.  This  was  an  old 
furnace,  and  needed  a  water  glass  of  the  value  of  twenty-five  cents, 
which,  with  tlie  labor,  amounted  to  one  dollar  and  fifteen  cents. 
This  need  was  not  anticipated  when  the  work  was  done  in  the 
spring,  and  was  not  in  continuation  of  any  work  done  upon  the 
furnace  then. 

Mr.  Doherty,  the  lienor,  knew  of  the  $500  limitation,  or  ought  to 
have  known  of  it.    {Sprack  v.  Mclioberts,  139  N.  Y.  193.) 

The  limitation  had  been  reached  before  the  small  charge  waft 
made  almost  four  months  thereafter,  and  after  the  preceding  account 
had  been  adjusted  and  settled,  and  Hudson's  note  taken  for  it. 

There  was,  therefore,  no  continuous  contract  by  which  the  prior 
account  can  for  the  purpose  of  filing  a  lien  be  deemed  as  continuous. 
{Dufy  V.  Baker,  17  Abb.  N.  C.  357.) 

For  the  reason,  therefore,  that  as  to  the  old  bill  the  lien  was  not 
filed  in  time,  and  as  to  the  September  item  it  was  not  furnished 
under  the  consent  of  the  owner,  the  complaint  should  be  dismissed^ 
with  costs. 
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Otto  Gerdau,  Respondent,  v.  Eberhard  Faber,  Appellant. 

Action  against  a  director  for  a  failure  to  file  an  annual  report  —  leave  to  eerte  an 
amended  an»v}er — merits  of  the  proposed  answer  not  considered — laches  in  mak- 
ing the  application. 

Upon  an  application  made  by  a  director  of  a  corporation  for  leave  to  serve  an 
amended  answer,  setting  up  the  Statute  of  Limitations  as  a  defense  to  an  action 
brought  against  him  because  of  the  failure  of  the  corporation  to  file  an  annual 
report,  the  court  will  not  pass  upon  the  merits  of  the  proposed  defense. 

Where  it  appears  that  the  board  of  directors  has  attempted  to  comply  with  the 
statute,  the  action  being  p'enal  in  its  nature,  the  court  will  not  be  strenuous  to 
deny  the  application  upon  the  ground  of  laches. 

Appeal  by  the  defendant,  Eberhard  Faber,  from  an  order  of  the 
Supreme  Court,  ma(Je  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  26th 
day  of  January,  1898,  denying  his  motion  for  leave  to  serve  an 
amended  answer. 

.Francis  Forbes^  for  the  appellant. 

Marshall  B.  Clarke^  for  the  respondent. 

Yan  Brunt,  P.  J. : 

This  action  was  brought  to  enforce  a  liability  for  the  indebtedness 
of  a  corporation  against  tlie  defendant  as  director,  because  of  the 
failure  of  the  corporation  to  tile  an  annual  report.  The  case  was  at 
issue  for  some  time,  and  a  motion  was  made  for  leave  to  serve  an 
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amended  answer,  setting  np  the  Statute  of  Limitations.  Tliis  motion 
was  resisted  upon  the  ground  of  laches^  and  also  because  such  statute 
would  be  no  defense. 

Upon  tliis  appeal  we  do  not  think  that  we  should  pass  upon  the 
question  of  the  merits  of  the  defense.  Whatever  question  there 
may  be  in  that  respect  should  be  raised  upon  the  trial,  so  that 
either  party  may  take  an  exception  and  be  able  to  review  the  action 
of  the  court  upon  appeal. 

As  to  the  question  of  laches^  it  does  not  seem  to  us  that  the  motion 
should  have  been  denied  upon  that  ground.  There  had  been  an 
attempt  upon  tlie  part  of  the  board  of  directors  to  comply  with  the 
statute.  The  defendant's  liability,  if  any,  arises  because  of  a  want 
of  compliance  with  the  formal  requirements  of  the  statute,  and 
although  the  defendant  may  not  have  made  his  motion  at  the  earliest 
opportunity,  still,  the  action  being  penal  in  its  nature,  if  he  has  any 
defense  he  ought  to  be  allowed  to  introduce  it. 

The  order  appealed  from  should  be  reversed,  with  costs,  and  the 
motion  granted  upon  payment  by  the  defendant  of  the  costs  of  the 
action  up  to  the  time  of  the  making  of  the  motion,  and  upon  his 
stipulating  to  allow  the  plaintiff  to  discontinue  the  action  without 
costs,  in  case  he  should  be  so  advised. 

Barrett,  Rumsey,  Ingraham  and  McLaughlin,  JJ.,  concurred. 

Order  reversed,  with  costs,  and  motion  granted  upon  payment  by 
defendant  of  the  costs  of  the  action  up  to  the  time  of  the  making  of 
the  motion,  and  upon  his  stipulating  to  allow  the  plaintiff  to  discon- 
tinue the  action  without  costs,  in  case  he  should  be  so  advised. 
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In  the  Matter  of  the  Application  of  The  Board  of  Rapid  Transit 
Railroad  Commissioners  of  the  City  of  New  York,  for  the 
Appointment  of  Three  Commissioners  to  Determine  whether  a 
Rapid  Transit  Railway  or  Railways,  for  the  Transportation  of 
Persons  and  Property,  as  Determined  by  said  Board,  ought  to  be 
Constructed  and  Operated. 

Bapid  IVaimt  Act  —  7'ight  of  tlie  court  to  impose  conditions  upon  confirming  the  report 
of  its  commissioners  —  conditions  of  the  bond  required. 

In  view  of  the  fact  that  the  Appellate  Division  has  an  absolute  right  to  refuse  to 
confirm  the  report  of  the  Supreme  Court  rapid  transit  commissioners  of  the 
city  of  New  York,  it  has  power  to  confirm  such  a  report  subject  to  certain 
conditions  imposed  by  it  as  to  the  security  to  be  required  of  the  contractor  for 
the  protection  of  the  city. 

The  former  determination  of  the  Appellate  Division,  that  the  contractor  be 
required  to  give  the  city  a  bond  for  $15,000,000,  it  was  considered  should  be 
reaffirmed  as  to  the  amount,  but  that  $14,000,000  of  the  bond  should  be  condi- 
tioned upon  construction  and  equipment,  and  that  $1,000,000  should  be  a  con- 
tinuing security  applicable  to  construction,  equipment,  rents,  maintenance  and 
operation. 

Inoraham,  J.,  dissented. 

Application  upon  the  part  of  the  Board  of  Rapid  Transit  Rail- 
road Commissioners  for  reargument  or  modification,  and  application 
upon  the  part  of  certain  property  owners  for  the  settlement  of  the 
order  upon  the  decision  of  the  Appellate  Division,  heretofore 
rendered. 

The  opinion  written  upon  such  decision  appears  in  23  Appellate 
Division,  472. 

Albert  B,  Boardinan  and  Edward  M,  Shepard^  for  the  Board  of 
Rapid  Transit  Railroad  Commissioners. 

George  Zabriakie  and  Cephas  Brainerd^  Jr,^  for  the  property 
owners. 

Van  Brunt,  P.  J. : 

It  is  claimed,  upon  the  part  of  the  Board  of  Rapid  Transit  Railroad 
Commissioners,  that  the  court  had  no  power  to  require  that  certain 
conditions  should  be  complied  with  prior  to  its  giving  its  consent  to 
the  construction  of  the  road  by  confirming  the  report  of  the  Supreme 
Court  commissioners. 
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As  the  court  has  the  authority  absolutely  to  refuse  to  confirm  that 
report  for  any  reasons  which  might  seem  to  it  to  justify  such  action, 
it  is  difficult  to  see  why  it  has  not  the  power  to  require  that  certain 
things  shall  be  done  which,  in  its  judgment,  are  a  necessary  prerequi- 
site to  its  confirmation  of  sucli  report.  It  was  the  exercise  of  pre- 
cisely this  power  by  the  common  council  and  the  General  Term  in 
188-1:,  when  consents  were  given  for  the  construction  of  the  Broad- 
way surface  railroad,  below  Fifteenth  street,  which  resulted  in  the 
present  receipt  by  the  city  of  a  sum  annually  exceeding  in  amount 
the  interest  (at  the  rate  at  which  the  city  borrows  money)  upon  three 
or  four  times  the  then  claimed  value  of  the  franchise ;  and  the  impo- 
sition upon  the  company  of  the  obligation  in  respect  to  repairing 
the  streets  and  keeping  the  same  free  from  snow  and  ice.  Prior  to 
the  confirmation  of  the  report  of  its  commissioners  in  that  case  the 
General  Term  exacted  the  execution  of  an  agreement  upon  the  part 
of  the  corporation  to  conform  to  these  requirements,  and,  after  the 
execution  of  such  agreement,  the  report  of  its  commissioners  w^as 
confirmed.  There  would  seem,  therefore,  to  be  no  doubt  in  regard 
to  the  power  of  the  court,  and  the  only  question  remaining  to  be 
considered  is  as  to  whether  there  should  be  any  modification  in  ref- 
erence to  the  amount  of  the  bond  required  by  the  original  decision. 

It  is  apparent,  upon  an  inspection  of  tlie  application  of  the  Board 
of  Rapid  Transit  Railroad  Commissioners,  that  the  security  pro- 
posed to  be  taken  by  them  is  clearly  inadequate  to  protect  the  city 
from  the  loss  of  a  large  part  of  the  money  it  might  advance  towards 
the  construction  of  the  road  in  the  event  of  the  failure  of  the  con- 
tractor to  complete  and  equip  the  same. 

It  is  suggested  by  the  board  that  the  deposit  by  the  contractor  of 
$1,000,000  in  cash  or  its  equivalent,  pursuant  to  the  statute  (which 
is  to  be  returned  to  the  contractor  upon  the  construction  and  equip- 
ment of  the  road)  ;  the  withholding  of  a  reasonable  percentage  of 
the  price  of  construction  to  be  paid  to  the  contractor  only  upon 
completion  and  equipment;  a  bond  or  several  bonds  to  secure  con- 
struction and  equipment  but  not  rental,  the  total  amount  of  such 
bonds  not  to  exceed  $7,500,000 ;  a  lien  upon  the  equipment  to  be 
furnished  by  the  contractor  pursuant  to  the  statute,  and,  lastly,  a 
bond  under  section  34  of  theRaj)id  Transit  Act  (Laws  of  1891,  chap. 
4,  as  amended  by  Laws  of  1895,  chap.  519)  in  an  amount  which, 
App.  Div.— Y(.L.  XXVL         77 
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with  the  cash  value  of  the  equipment  shall  be  equal  to  the  estimated 
rental  for  seven  years,  would  be  the  proper  security  to  be  given  by 
the  contractor  to  the  board. 

It  is  apparent  that  the  bond  last  mentioned,  upon  the  basis 
suggested,  would  be  a  mere  nominal  bond.  Assuming  that  the 
road  could  be  constructed  for  $30,000,000,  as  estimated  by  the  board, 
the  aggregate  rental  would  not  much  exceed  $7,000,000,  and  as  the 
cost  of  equipment  would  be  from  $7,500,000  to  $12,000,000,  there 
would  be  no  excess  of  rental  over  the  cost  of  equipment  to  make  up 
the  penalty  of  the  bond. 

In  respect  to  the  withholding  of  a  reasonable  percentage  of  the 
price  of  construction  until  completion  and  equipment,  we  are 
in  no  way  informed  as  to  what  the  commissioners  think  would  be 
such  reasonable  percentage  ;  and  it  will  be  apparent  upon  a  moment's 
reflection  that  such  a  system  of  security  is  the  most  onerous  to  the 
contractor  and  of  the  least  benefit  to  the  city,  that  can  well  be 
devised,'  because  it  is  requiring  the  contractor  to  put  up  security  in 
cash,  when,  by  the  giving  of  a  proper  bond,  he  might  attain  the 
same  object  by  credit.  In  respect  to  the  city,  the  security  would 
increase  in  proportion  as  the  work  progressed,  and  would  be  the 
greatest  when  it  would  be  least  needed,  namely,  when  the  con- 
struction and  equipment  were  completed ;  whereas,  the  city  needs 
the  greatest  protection  from  the  failure  of  the  contractor  to  carry 
out  his  contract  of  construction  in  its  earlier  stages. 

The  only  other  question  tliat  it  is  necessary  to  consider  is  as  to 
whether  the  amount  of  the  bond  required  by  the  Appellate  Division 
is  excessive.  I  think  that  it  will  be  seen,  when  we  consider  the  obli- 
gations of  the  contractor,  that  if  he,  after  entering  upon  the  work, 
abandons  the  contract,  $15,000,000  would  be  insufficient  to  put  the 
city  in  the  same  position  which  it  would  have  occupied  had  he  com- 
pleted the  contract.  The  cause  of  such  abandonment  will  only  be 
for  the  reason  that  the  cost  of  construction  is  much  greater  than  the 
contract  price  which  the  city  is  required  to  advance,  and  the  only 
way  in  which  the  city  can  receive  any  benefit  from  the  millions  of 
money  which  it  will  have  embarked  in  this  enterprise,  will  be  by 
the  completing  of  the  work  itself  —  which  will  necessarily  be  at  a 
cost  to  it  largely  exceeding  the  contract  price,  and  this  difference 
the  sureties  upon  the  bond  should  supply. 
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Furthermore,  tlie  only  money  wliich  the  contractor  is  to  put  into 
the  enterprise  at  his  own  risk  is  tliat  required  for  the  equipment  of 
the  work  after  construction,  upon  which  the  city  is  to  hold  a  lien  to 
secure  the  provisions  of  the  contract,  wliich  will  then  be  those  as  to 
rent,  maintenance  and  operation.  It  is  estimated  that  this  equip- 
ment will  cost  at  least  $8,000,000.  In  the  event  of  tiie  failure  of 
the  contractor,  and  of  the  city  being  compelled  to  complete  the  con- 
struction, this  equipment  will  also  have  to  be  furnished  by  the  city, 
and  the  amount  expended  therefor  will  be  chargeable  against  the 
bond.  It  is  thus  at  once  seen  that  the  indemnity  exacted  is  not  only 
not  excessive,  but  would  not  in  reality  save  the  city  from  loss  in 
case  of  the  failure  of  the  contractor  to  complete,  if  it  occurred  in 
the  early  stages  of  construction.  The  $7,000,000  of  the  bond 
remaining  after  providing  for  equipment,  would  undoubtedly  be 
more  than  swallowed  up  by  the  increased  cost  of  construction,  if  the 
city  were  compelled  to  complete. 

It  is  undoubtedly  true  that  the  city  will  be  largely  protected  as  to 
rents,  maintenance  and  operation  by  the  lien  which  is  given  to  it 
by  statute  upon  the  equipment  to  be  furnished  by  the  contractor. 
But  it  is  imperatively  necessary  that  it  should  have  adequate 
protection  by  way  of  security  in  the  matter  of  construction  and 
equipment. 

There  is  no  difficulty  in  the  giving  of  a  fcond  with  several  con- 
ditions and  limited  obligations.  We  are  of  opinion  that  the  con- 
ditions of  the  bond  should  provide  that  $14,000,000  of  the  bond 
should  be  conditioned  upon  construction  and  equipment,  and  that 
$1,000,000  should  be  a  continuing  security,  applicable  to  construc- 
tion, equipment,  rents,  maintenance  and  operation;  and  that  such 
bond  may  be  executed  by  two  or  several  persons  or  corporations, 
each  bound  for  at  least  $500,000  of  the  penalty,  and  justifying 
according  to  the  statute. 

We  do  not  see  how  any  adequate  protection  can  be  furnished  to 
the  city  without  the  execution  of  security  siich  as  above  required. 

RuMSEY  and  Patterson,  JJ.,  concurred ;  Ingraham,  J.,  dissented. 

Ingraham,  J.  (dissenting) : 

I  dissent,  upon  the  ground  that  the  report  should  not  be  confirmed. 

Application  denied,  conditions  of  stipulation  settled  as  stated  in 
opinion. 
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D.  BuoHNER  &  Co.,  Appellant,  v,  Edward  J.  H.  Tamsen,  as  SherifE 
of  the  City  and  County  of  New  York,  Kespondent. 

Louis  Ettunoer,  Indemnitor,  Respondent. 

Action  against  a  sheriff — executors  of  his  indemnitors  cannot  he  sybstituted  in  hi$ 
st€ad  —  the  statute  construed  in  analogy  to  the  common  law. 

The  provisions  of  section  1421  of  the  Code  of  Civil  Procedure,  permitting 
the  court,  upon  the  application  of  tlie  sheriff,  to  grant  an  order  substituting  his 
indemnitors  in  his  place  as  defendants  in  an  action  brought  against  him,  do  not 
justify  the  substitution  of  executors  of  the  estates  of  deceased  indemnitors  —  the 
statute,  being  in  derogation  of  the  common  law,  should,  when  susceptible  of 
two  interpretations,  be  construed  when  practicable  in  conformity  with  it. 

In  any  eveut  the  procedure  to  collect  a  judgment  from  an  estate  being  very 
different  from  that  obtaining  in  the  collection  of  judgments  against  individuals, 
the  substitution  of  the  executors  of  deceased  indemnitors  in  place  of  the  sheriff 
in  such  a  case  would  be  an  improper  exercise  of  power  by  the  court. 

Appeal  by  tlie  plaintiff,  D.  Buchner  &  Co.,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  8th 
day  of  February,  1898,  resettling  an  order  entered  in  said  clerk's 
office  on  the  10th  day  of  January,  1898,  which  granted  the  defend- 
ant's motion  to  substitute  in  his  place  one  indemnitor  and  the  execu- 
tors of  the  estates  of  two  deceased  indemnitors,  and  also  from  the 
refusal  of  the  court  to  resettle  the  said  order  of  January  10,  1898, 
in  the  form  proposed  by  the  plaintiff. 

Franklin  Bien^  for  the  appellant. 

Charles  Z.  Kingsley^  for  the  sheriff,  respondent. 

Albert  IF.  Ventno,  for  the  indemnitor,  respondent. 

Van  Brunt,  P.  J. : 

On  or  about  the  24:th  of  December,  1896,  in  an  action  in  the 
Supreme  Court  in  which  Martin  II.  Leiimaier  and  others  were 
plaintiffs  and  David  Buchner  was  defendant,  a  warrant  of  attach- 
ment against  the  property  of  said  Buchner  was  duly  issued  and 
directed  to  the  defendant  as  sheriff  of  the  city  and  county  of  New 
York.  By  virtue  of  such  attachment  the  defendant  levied  and 
attached  certain  goods  and  chattels.     The  plaintiffs  claimed  the  same, 
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and  thereupon  said  Lehniaier  caused  to  be  made  and  executed  an 
undertaking  to  indemnify  tlie  said  sheriff  for  the  detention  thereof 
by  Albert  Sichel,  Louis  Ettlinger  and  Julius  Ehrmau  as  sureties. 
This  action  was  subsequently  brought  against  the  sheriff  to  recover 
$60,000  damages  claimed  to  have  been  sustained  by  the  plaintiff  by 
reason  of  the  alleged  detention  of  the  property  levied  upon  as 
aforesaid.  The  sureties  Sichel  and  Ehrman  having  died,  the  only 
surviving  indemnitor  was  Louis  Ettlinger.  The  defendant,  the 
sheriflF,  in  December,  1897,  made  a  motion  to  substitute  the  surviv- 
ing indemnitor  and  the  executors  of  the  estates  of  the  two  deceased 
indemnitors,  which  motion  was  granted,  and  an  order  entered  there- 
upon. Subsequently  this  order  was  resettled,  and  from  the  resettled 
order  and  from  an  order  refusing  further  resettlement  this  appealis 
taken. 

It  seems  only  to  be  necessary  to  consider  one  proposition.  The 
statute  substituting  indemnitors  (Code  Civ.  Proc.  §  1421)  is  in 
derogation  of  the  common  law,  and  as  was  said  in  Hayes  v.  David- 
son (98  N.  Y.  22)  "If  the  terms  in  which  it  is  couched  are 
susceptible  of  two  interpretAtions,  that  one  ought  to  be  adopted 
which  conforms  most  nearly  to  the  rules  of  the  common  law 
and  encroaches  least  upon  the  individual  rights  affected  by  it." 
The  provision  is  that,  where  application  is  made  by  the  sheriff, 
the  court  shall  grant  an  order  substituting  the  indemnitors  as 
defendants  in  the  action  in  the  place  of  the  officer.  In  conse- 
quence of  the  death  of  the  two  indemnitors  this  it  is  impossible  to 
do.  The  executors  of  the  estates  of  the  deceased  indemnitors  were 
not  indemnitors.  The  liability  of  the  principal  falls  upon  them  as 
administrators  of  his  estate,  but  they  can  in  no  sense  be  called 
indemnitors.  The  mere  fact  of  their  having  been  mentioned  in  the 
bond  of  indemnity  gave  no  greater  scope  to  the  bond  than  if  it  had 
been  silent  in  that  respect.  The  indemnitor  binds  his  estate  by  the 
execution  of  the  bond ;  but  his  estate  does  not  thereby  become 
a  party  to  the  bond.  His  executors  did  not  become  indemnitors, 
because  they  did  not  execute  the  bond  and  could  not  have  bound  the 
estate  if  they  had  so  done.  It  seems  to  be  clear,  therefore,  that  the 
court  was  not  justified  in  substituting  the  liability  of  the  estates  of 
the  deceased  indemnitors  for  that  of  the  sheriff. 

Even  if  it  had  the  power  it  seems  to  us  that  it  would  have  been  au 
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improper  exercise  of  such  power  upon  the  part  of  the  court,  as  the 
procedure  to  collect  a  judgment  against  estates  is  very  different  from 
that  which  obtains  in  respect  to  judgments  against  individuals.  The 
language  used  in  Hayes  v.  Davidson  (supra)  is  again  apt :  "  The 
cases  must  be  rare  when  any  useful  purpose  can  be  served  by 
depriving  a  party  of  his  lawful  remedy  against  the  individual  who 
injured  him,  and  compelling  him  to  litigate  his  demands  with  persons 
who  were  not  apparently  participants  in  the  wrong  out  of  which  the 
action  arose,  and  as  to  whose  liabilities  and  their  extent  many 
embarrassing  questions  may  arise." 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse* 
ments,  and  motion  denied,  with  ten  dollars  costs. 

Barrett,  Rumsey,  Ingraham  and  McLaughlin,  JJ.,  concurred. 

Order  reversed,   with   ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


Herman  H.  Schwietertng  and  Louis  Wuester,  Respondents,  v. 
Justus  Rothschild  and  Jacob  Schwab,  Defendants ;  David  J. 
Lees,  Receiver,  etc.,  Appellant. 

BepUmn  —  requmtion  set  aside  where  the  affidavit  insufficiently  describes  the  property 

sought  to  he  replevied. 

An  affidavit,  upon  which  a  requisition  in  replevin  is  issued  to  a  sheriff,  which 
gives  no  description  of  the  property  sought  to  be  replevied  beyond  certain 
references  to  some  pieces  and  numbers  of  yards  and  other  unintelligible  num- 
bers, is  clearly  defective  under  section  1695  of  the  Code  of  Civil  Procedure 
and  the  requisition  should  be  set  aside. 

Appeal  by  the  defendant,  David  J.  Lees,  receiver,  etc,,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
2d  day  of  December,  1897,  denying  his  motion  to  vacate  and  set 
aside  a  requisition  in  replevin  on  the  ground  of  the  insufficiency  of 
the  affidavit  in  relation  to  the  description  of  the  property  sought  to 
be  replevined. 

Franklin  Bien^  for  the  appellant. 

No  appearance  for  the  respondent. 
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Van  Brunt,  P.  J. : 

The  affidavit  upon  which  the  requisition  was  issued  was  clearly 
defective.  Section  1695  of  the  Code  of  Civil  Procedure  requires 
that  the  affidavit  to  be  delivered  to  the  sheriff  must  particularly 
describe  the  chattel  to  be  replevied.  The  affidavit  does  not  describe 
the  property.  It  simply  refers  to  some  pieces  and  numbers  of  yards 
and  other  unintelligible  numbers.  There  is  nothing  whatever  to 
designate  the  property,  or  to  indicate  to  the  sheriff  what  property 
was  to  be  taken  under  the  writ.  It  is  necessary  that  this  provision 
should  be  complied  with  in  order  that  the  sheriff  sliould  be  informed 
by  the  papers  presented  to  him  as  to  the  particular  property  which 
he  is  called  upon  to  seize,  and  that  other  creditors  may  be  informed 
as  to  the  claims  sought  to  be  asserted  by  the  plaintiff  in  the  replevin 
action. 

We  think  that  the  affidavit  utterly  failed  to  comply  with  the  pro- 
visions of  the  Code  above  referred  to,  and  that  the  motion  to  set 
aside  the  requisition  should  have  been  granted. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  granted,  with  ten  dollars  costs. 

SuMSEY,  Ingraham  and  McLaughlin,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


Stella  A.  Marshall,  as  Sole  Executrix,  etc.,  of  Sarah  Drake, 
Otherwise  Called  Sarah  Merle,  Deceased,  Respondent,  v.  Alfred 
DE  Cordova,  Appellant,  Impleaded  with  Others. 

MisappropHation  of  trust  money  —  an  action  for  its  recovery  is  an  equitable  action  — 
the  misappropriation  only  need  be  proved  by  the  plaintiff —  defense  of  its  repay- 
ment or  of  a  release  rests  on  the  defendtmt  —  notice —  inquiry  required. 

An  action  brought  by  the  executrix  of  an  estate  to  recover  from  a  firm  of  stock' 
brokers  money  which  a  temporary  administrator  of  the  estate  previously 
appointed  had  lost  in  speculations  conducted  through  that  firm,  on  the  ground 
that  the  firm  had  knowledge  that  the  mont^y  so  used  was  trust  money,  is 
equitable  in  its  character  —  the  plaintiff  being  entitled  to  an  aocountirg  for 
such  money,  and,  if  profit  has  been  made,  to  such  profit,  and,  if  a  loss  has 
resulted,  to  the  sum  of  money  thus  misappropriated,  with  interest. 
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In  such  a  case,  whether  the  action  be  deemed  one  at  law  or  in  equity,  a  demand 
is  not  a  necessary  preliminary  to  its  maintenance.  The  plaintiff  in  the  action 
is  only  bound  to  establish  the  fact  that  the  trust  money  has  been  misappro- 
priated; and  a  defense  that  the  right  to  recover  it  has  been  lost  by  its  repay- 
ment, or  by  a  release  or  otherwise,  is  an  affirmative  defense  to  be  alleged  and 
proved  by  the  defendant. 

The  receipt  by  the  brokers  of  a  check  drawn  on  a  bank  by  a  customer  *'as 
trustee"  and  deposited  with  the  brokers  in  an  account  with  this  customer  "as 
trustee,"  and  proof  that  a  subterfuge  to  withdraw  the  money  from  the  category 
of  trust  funds  was  resorted  to  by  a  repayment  of  the  money  by  a  check  drawn 
by  the  brokers  to  the  trustee,  who  immediately  deposited  the  proceeds  of  such 
check  with  the  brokers,  were  considered  to  be  sufficient  evidence  of  notice  on 
their  part  of  the  trust  character  of  the  money;  and  an  inquiry  made,  after  the 
money  had  been  embarked  in  the  speculation,  by  a  member  of  the  firm,  of  the 
trustee  only,  was  held  to  be  an  insufficient  discharge  of  the  duty  of  investi- 
gation imposed  by  such  notice. 

Appeal  by  the  defendant,  Alfred  de  Cordova,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  6th  day  of  July, 
1897,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Special  Term. 

Thomas  G,  Shearman^  for  the  appellant. 

Samuel  Oreeribaum^  for  the  respondent. 

Van  Brunt,  P.  J. : 

This  action  was  brought  by  the  executrix  of  the  will  of  Sarah 
Drake,  or  Merle,  to  recover  $5,000  and  interest  which  it  was  claimed 
one  Robert  P.  Noah,  temporary  administrator  of  Mrs.  Drake's 
estate,  liad  misappropriated,  and  which  the  defendants  had  received 
with  notice  that  it  was  a  trust  fund  improperly  applied.  Noah  had 
been  appointed  temporary  administrator  of  the  above  estate  and  had 
received  some  $10,500  in  cash  which  he  had  deposited  in  bank.  Out 
of  this  money,  on  the  10th  of  October,  1881,  Noah,  in  his  name  as 
trustee,  opened  a  speculative  account  with  the  firm  of  Alfred  de 
Cordova  &  Co.,  who  were  stockbrokers  doing  business  in  the  city  of 
New  York.  Upon  that  day  he  deposited  with  said  lirm  a  check 
for  $5,000  drawn  by  him  as  trustee  upon  the  Merchants'  Exchange 
National  Bank  to  the  order  of  the  firm.  On  the  eleventh  of 
October  the  defendants  bought  for  account  of  Robert  P.  Noah, 
trustee,  500  shares  of  New  York  Elevated  Railroad  Company  stock 
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at  a  cost  of  $54,9(52.50,  and  on  the  seventeenth  or  eighteenth  of 
October  sold  the  same,  realizing  the  sum  of  ^55,437.50  ;  making  a 
profit  upon  the  account  of  $417.55,  after  deducting  interest  and 
commissions.  About  tiie  same  time  there  was  purchased  for  his 
account  500  shares  of  tlie  Denver  and  Rio  Grande  stock,  costing 
about  $43,000.  A  day  or  two  after  this  purchase  Mr.  de  Cordova 
asked  Mr.  Noah  for  some  explanation  in  respect  to  this  account ; 
and  he  testifies  that  Noah  told  him  that  "  the  money  was  his  own  ; 
that  he  wanted  to  make  some  trades  and  wanted  to  enter  it  as  trus- 
tee only  upon  one  ground  so  that  it  could  not  be  touched  in  any 
way  by  little  indebtednesses  that  he  owed  around."  It  further 
appears  that  upon  the  same  day  a  check  was  drawn  for  the  amount 
to  the  credit  of  Noah  as  trustee  by  the  defendants  upon  the  Rank 
of  the  State  of  New  York,  which  was  indorsed  by  Noah  as  trustee, 
and  according  to  his  own  testimony  he  did  not  get  the  money  upon 
the  check,  but  the  proceeds  were  placed  with  the  defendants  to  his 
individual  credit.  Noah's  speculation  in  the  Denver  and  Rio 
Grande  stock  subsequently  proved  disastrous,  and  he  was  sold  out 
and  all  the  money  was  lost.  The  will  of  the  said  Sarah  Drake  hav- 
ing been  duly  admitted  to  probate,  and  the  plaintiff  having  qualified 
as  sole  executrix,  this  action  was  brought  some  six  years  afterwards. 
Upon  the  trial  of  the  action,  at  the  opening  of  the  case,  it  was 
urged  that  the  complaint  did  not  state  a  cause  of  action  and  should 
be  dismissed,  among  other  grounds  stated,  for  the  reason  that  there 
was  no  allegation  that  Noah  had  failed  to  account  for  the  money 
which  he  had  received.  Tliis  objection  is  not  well  taken.  It  hav- 
ing been  established  that  the  money  deposited  with  the  defendants 
by  Noah  belonged  to  the  estate  of  which  he  was  a  temporary 
administrator,  under  circumstances  which  imputed  notice  to  the 
defendants  of  the  origin  of  the  money,  when  the  estate  claims  its 
own  money  which  had  been  received  wrongfully  by  the  defendants, 
it  would  seem  that  the  burden  was  up(m  the  latter  to  show  that 
such  payments  had  been  made  as  absolved  them  from  accounting  to 
the  estate  for  its  property  which  they  had  wrongfully  received.  It 
is  true  that  the  counsel  for  the  defendants  cites  the  case  of  Gray  v. 
Fanners'  Kcchange  Bank  (105  Cal.  64),  which  seems  to  conflict 
with  this  view.  But  no  authority  in  this  State  has  been  produced 
App.  Div.— Vol.  XXVI.         78 
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wliicli  imposes  any  greater  obligation  upon  a  party  whose  money 
has  been  misappropriated  by  the  act  of  its  servant  than  to  establish 
the  fact  of  such  misappropriation,  with  the  knowledge  of  the  party 
receiving  it.  The  defense  that  the  right  to  such  money  has  been 
lost,  either  by  payment  by  the  servant,  or  release,  or  otherwise,  is 
an  aiHrmative  defense  whicli  it  is  necessary  for  the  defendants  to 
allege  and  prove. 

It  is  also  claimed  that  the  coqiplaint  was  defective  because  no 
demand  was  alleged.  Of  course,  if  this  action  is  to  be  considered 
as  one  in  equity,  no  demand  was  necessary.  If  an  action  at  law, 
neither  was  any  demand  essential  to  its  maintenance.  Notwith- 
standing the  claim  of  the  defendants'  counsel  that  the  receipt  of  the 
money  in  question  was  not  wrongful  ab  initio^  no  other  conclusion 
than  that  it  was  wrongful  ab  initio  can  be  arrived  at.  The  defend- 
ants  knew,  at  the  time  they  received  this  money,  that  it  was  trust 
money,  or,  at  least,  they  were  put  upon  inquiry,  and  no  inquiry 
whatever  was  made  until  after  the  money  had  been  at  the  risk  of 
this  Denver  and  Rio  Grande  speculation,  which  resulted  in  a  lose, 
and  then  inquiry  was  only  made  (according  to  the  testimony  of  the 
defendant  de  Cordova  himself)  of  Mr.  Noah.  That  he  did  not 
believe  Mr.  Noah's  statement  is  evidenced  by  the  subterfuge  which 
was  resorted  to  in  order  to  take  the  money  out  of  the  category  of 
trust  funds  by  going  through  the  form  of  payment  to  Noah  as  trus- 
tee ;  handing  over  the  check  to  him  with  one  hand  and  receiving 
back  the  proceeds  of  it  with  the  other.  No  inquiry  whatever  was 
made  where  any  information  might  be  procured.  But  it  is  said  that 
inquiry  at  the  bank  would  have  resulted  in  no  information.  This 
is  not  made  to  appear.  Consequently,  we  have  the  defendants 
receiving  the  money  under  such  circumstances  as  to  put  them  upon 
inquiry,  and  making  inquiry  only  from  the  party  who  was  endeavor- 
ing to  perpetrate  the  fraud  upon  the  estate  which  he  represented. 
The  complaint  seems  to  have  been  sufficient,  therefore,  whether  we 
consider  the  action  as  one  at  law  or  in  equity. 

It  is  further  urged  that  tlie  proof  was  defective,  in  that  there  was 
no  legal  evidence  that  the  defendants  received  any  money  from  the 
Drake  estate.  It  seems  to  us  that  the  conclusion  of  the  learned 
judge  below  was  amply  justified  by  the  evidence  introduced.  It 
appears  that  Noah  received  $10,500  in  cash  belonging  to  the  estate^ 
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aud  tliat  a  part  of  this  money  was  used  b;  him  in  this  transaction, 
which  was  represented  by  the  check  of  $5,000  signed  by  him  as 
trustee.  Tlie  criticism  upon  the  tinreliability  of  Noah's  testimony 
seems  to  be  equally  applicable  to  the  testimony  of  the  defendant, 
who  was  examined  upon  this  trial  as  a  witness.  He,  shortly  after 
the  transactions  now  under  consideration,  was  examined  as  a  witness 
in  respect  to  that  transaction,  and  made  statements  which  do  not 
precisely  harmonize  with  those  made  upon  this  trial. 

It  is  also  urged  that  the  addition  of  the  word  "  trustee  "  to  the 
oheck  was  not  such  a  notice  of  a  trust  as  to  put  the  defendants  upon 
inquiry.  The  case  of  Gerard  v.  McConnick  (130  N.  Y.  261)  seems 
to  lay  down  a  different  rule,  and  tlie  cases  therein  cited  clearly  estab- 
lish a  different  rule.  Furthermore,  it  appears  from  the  examination 
of  the  defendant  de  Cordova,  made  shortly  after  this  transaction,  that 
he  knew  this  money  was  trust  money,  and  desired  to  change  the 
account  for  that  reason,  and  went  through  the  form  above  described 
of  changing  the  account,  which  shows,  not  only  that  the  defendants 
received  the  money  under  circumstances  putting  them  upon  inquiry 
as  to  the  money  being  a  trust  fund,  but  that  they  knew  the  fact  at 
the  time.  Under  such  circumstances,  it  is  not  necessary  for  us  to 
discuss  the  question  as  so  whether  proper  inquiry  was  made. 

As  to  the  question  of  laches^  we  are  of  opinion  that,  as  long  as  an 
action  is  brought  within  the  period  allowed  by  the  Statute  of  Limi- 
tations, the  right  to  maintain  the  same  is  not  lost  by  mere  lapse  of 
time. 

The  only  remaining  question  necessary  to  be  discussed  is  as  to  the 
right  to  a  trial  by  jury.  It  seems  to  be  apparent  that  the  action  in 
question  was  equitable  in  its  nature.  The  defendants  had  wrong- 
fully received  trust  funds,  and  the  estate  to  which  it  belonged  had 
a  right  to  receive  the  principal  and  all  the  increase  which  had 
resulted  from  its  use.  The  plaintiff,  therefore,  had  a  right  to  an 
accounting  in  respect  to  this  money.  If  a  profit  had  been  made  she 
would  have  been  entitled  to  such  profit.  If  the  result  of  the  specu- 
lation was  a  loss  she  was  entitled  to  recover  the  principal  and 
interest.  Clearly  a  cause  of  action  of  an  equitable  nature.  There- 
fore, there  was  no  right  to  a  trial  by  jury.  And  even  if  the  action 
be  deemed  an  action  at  law  the  defendants  lost  their  right  to  a  trial 
by  jury  by  not  making  their  demand  in  time.     Upon  the  trial  the 
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counsel  for  tlie  plaintiff  had  opened  the  case,  and  the  counsel  for 
the  defendants  had  made  a  motion  to  dismiss  the  complaint  upon 
the  ground  that  it  did  not  state  any  cause  of  action.  This  motion 
was  denied,  and  then  came  the  question  of  a  trial  by  jury.  It  seems 
to  us  that  the  rule  is  that  before  the  commencement  of  the  trial  if  a 
party  desires  to  avail  himself  of  the  right  to  a  trial  by  jury  he  must 
make  his  demand,  and  not  in  any  manner  proceed  with  the  trial. 
In  tlie  case  at  bar,  as  already  stated,  the  case  had  been  opened  and 
a  motion  made  to  dismiss  the  complaint,  and  the  defendants  took  the 
risk  of  that  ruHng  as  part  of  the  trial  before  making  their  demand 
for  a  jury.  This  was  too  late.  The  case  of  TTie  People  v.  The 
Albany  <&  Susquehanna  Railroad  Company  (57  N.  Y.  161)  in  no 
way  conflicts  with  this  rule.  In  that  case  tlie  plaintiffs  set  forth 
several  causes  of  action,  as  they  claimed,  all  of  which  but  one  were 
equitable,  if  anything.  It  was  in  their  power  to  waive  the  legal 
claim  set  forth  and  press  only  those  which  were  equitable.  Whether 
they  would  do  so  or  not  the  defendants  had  no  means  of  knowing 
until  after  reading  the  pleadings.  The  plaintiffs  rested  without  calling 
any  witnesses.  It  was  then  for  the  first  time  apparent  that  the 
plaintiff  relied  on  the  legal  claim  in  respect  to  the  title  of  the 
defendants  to  the  offices  in  question.  It  was  at  this  stage  that  the 
right  to  a  trial  by  jury  was  claimed,  and  the  court  held  that  it  was 
error  to  refuse  it  —  a  case  essentially  different  from  the  one  above. 
The  judgment  should  be  affirmed,  with  costs. 

Barrett,  Rumsey,  Ingraham  and  McLaughlin,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


Moses  Price,  Respondent,  v,  Jacob  Levy  and  Others,  Appellants. 

Appeal  —  to  authorize  a  review  of  a  decision  mads  under  Code  Civ.  Proe.  §  1022,  an 

exception  must  be  fled. 

Unless  an  exception  is  filed  to  a  decision,  made  under  section  1022  of  the  Code  of 
Civil  Procedure,  the  Appellate  Division  cannot,  on  an  appeal  from  the  judgment 
entered  on  such  decision,  review  alij  question  of  fact. 

Appeal  by  the  defendants,,  Jacob  Levy  and  others,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
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office  of  the  clerk  of  the  county  of  New  York  on  the  9th  day  of 
Jane,  1897,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  New  York  Special  Term  setting  aside  a  judgment  entered  upon 
a  confession  and  all  proceedings  taken  thereunder,  upon  the  ground 
that  the  confession  was  made,  judgment  entered  and  proceedings 
taken  with  intent  to  hinder,  delay  and  defraud  creditors. 

Max  D.  Steuer^  for  the  appellants. 

William  A.  Goodhart^  for  the  respondent. 

Per  Curiam: 

The  appellants  did  not  observe  or  file  an  exception  to  the  decision 
of  the  Special  Term  upon  which  tlie  judgment  appealed  from  was 
entered,  and  they  are,  therefore,  not  in  a  position  to  challenge  the 
conclusion  reached  by  that  court.  {Millar  v.  LaTmei\  85  Hun, 
313.)  Where  a  decision  is  made  under  section  1022  of  the  Code  of 
Civil  Procedure,  an  exception  to  the  decision  is  necessary  to  present 
anything  for  review.  No  exception  having  been  taken  to  the  decision, 
'there  is  nothing  for  the  appellate  court  to  review,  and  the  judgment 
entered  upon  it  must  be  affirmed.     {Smith  v.  MouUon^  88  Hun,  147.) 

It  follows  that  the  judgment  must  be  affirmed,  with  costs  and 
disbursements. 

Present  —  Van  Brunt,  P.  J.,  Patterson,  O'Brien,  Ingeaham 
and  McLaughlin,  JJ. 

Judgment  affirmed,  with  costs. 


Note.— The  rest  of  the  cases  of  this  term  will  be  found  in  the  next  volume, 
27  App.  Div.—  [Rbp. 
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Wynkoop,  Hallenbeck,  Crawford  Company, 
Appellant,  y.  The  Albany  Evening  Union 
OompaDy,  Respondent.—  Order  reversed  and 
motion  granted  to  the  extent  Indicated  in 
opinion,  with  ten  doUarR  oostH  and  disburse- 
ments  of  appeal,  and  ten  dollars  costa  of 
motion  to  abide  the  final  event.— Appeal 
from  order  denying  motion  for  bill  of  par- 
ticulars.— 

Fbb  Curiam:  While  it  is  apparent  that  the 
plain  tiff  is  not  entitled  to  a  bill  of  particulars 
to  the  extent  demanded  by  it  upon  the  mo- 
tion which  was  denied,  yet  it  appears  upon  a 
reading  of  the  answer  tiiat  it  is  entitled  to  be 
apprised  with  greater  particularity  than  is 
therein  contained,  as  to  some  of  the  alleged 
fraudulent  practices  charged  against  it.    We 
think  that  the  motion  for  a  bill  of  particulars 
should  have  been  granted  to  the  extent  of 
requiring  the  defendant  to  furnish  O)  a  list 
of  the  bills  presented  to  the  Comptroller  re- 
ferred to  in  the  answer,  containing  false  and 
f  rtiudulent  charges;  (2)  the  title  of  the  re- 
ports in  which  paper  was  used  in  violation  of  , 
the  contract;  (8)  the  title  of  the  reports  re-  ! 
quired  to  be  printed  which  were  not  printed  i 
by  plaintiff,  but  printed  elsewhere,  and  (4)  I 
the  matters  from  which,  by  reason  of  the 
delay  and  failure  of  the  plaintiff  to  execute 
Its  contract,  the  State  got  no  service.    The 
order  should  be  reversed  and  the  motion 
granted  to  the  extent  indicated  In  this  opin- 
ion, with  ten  dollars  costs  and  disbursements 
of  appeal,  and  ten  dollars  costs  of  motion  to 
abide  the  final  event.    Present— Van  Brunt, 
P.   J.,    Barrett,    Patterson,   Ingraham   and 
McLAUghlln,  JJ. 
William  W.  Brauer,  Appellant,  v.  The  Oceanic 
Steam    Navigation  Company,  Limited.  Re- 
spondent.— Order     modified    by   directing 
service  of  an  unverified  bill  of  particulars 
within  twenty  days  after  no  ice  of  entry  of  , 
order  on  this  appeal,  and  by  striicing  from  | 
the   order  entered  at  Special  Terra  the  8tl  j 
paragraph  thereof.    As  so  modified,  order 
affirmed,  without  costs  to  either  piEtrty.—  ! 
Appeal  from  order  granting  bill  of  particu-  | 
lars.—  I 

Per  Curiam:  We  think  it  was  entirely  proper 
to  order  a  bill  of  particulars  as  to  the  items 
mentioned  In  the  1st  and  2d  paragraphs  I 
of  the  order,  but  it  seems  to  us  that  the  I 
items  of  profits  which  the  plaintiff  claims  he  I 
coul:l  have  realized  on  the  cattle  mentioned  I 
in  ths  complaint,  should  not  have  been  re- 

auirdJ  to  be  stated  in  the  bill  of  particulars  I 
b  sufficient  time  was  given  to  tne  ))laintiff 
in  which  to  furnish  such  bill  of  particulars,  ' 
and  he  should  not  have  been  required  to 
furnish  a  verified  bill.  The  order  should, 
therefore,  be  modified  by  directing  the  serv- 
ice of  an  unverified  bill  of  pcu'ticulars  within 
twenty  days  after  notice  of  the  entry  of  the 
order  upon  this  appeal,  and  by  striking  from 
the  oraer  entered  at  Special  Term  the  8d 
paragraph  thereof.  As  so  modified,  the 
order  should  be  affirmed,  without  costs  to 
either  party.    Present^ Van  Brunt,  P.  J., 


Barrett,  Rumsey,  O'Brien  and  McLaughlin, 

Stephen  W.  Goodwin,  Appellant,  v.  Albert  L. 
Thompson,  Respondent.—  Order  modified  as 
directed  in  opinion,  and  as  modified  affirmed, 
without  costs  to  either  party  —  Appeal  from 
order  granting  motion  for  bill  or  particu- 
lars.— 

Pkr  Curiam:  The  order  appealed  from 
should  be  modified  by  striking  therefrom 
the  following  clause:  ''  Of  what  consists  the 
duress  referred  to  in  said  sixth  paragraph 
of  the  complaint  and  the  time  and  place  con- 
nected therewith  and  the  fear  of  what 
mischief  to  the  property  of  the  plaintiff 
and  to  his  interests  and  himself  he  claims  in 
said  sixth  paragraph  of  the  complaint  to 
have  infiuenced  him.''  As  so  modified  the 
order  should  be  affirmed,  without  costs  to 
either  party.  Present  — Van  Brunt,  P.  J., 
Barrett,  Rumsey,  O'Brien  and  McLaugh- 
lin, JJ. 

Richard  D.  Harris,  Respondent,  v.  George 
Elliott  and  George  L.  Elliott,  as  Executors, 
etc.,  of  John  Elliott,  Deceased,  and  Others, 
Appellants.— Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements.—  Appeal  from 
order  denying  motion  to  compel  plaintiff  to 
pay  money  into  court.— 
Per  Curiam:  Upon  a  former  application  the 
defendants  sought  to  obtain  a  summary  di- 
rection to  the  plaintiff  to  pay  them  the  sums 
of  money,  ana  endeavored  to  enforce  such 
direction  by  proceeding  against  the  plaintiff 
for  a  contempt.  In  affirming  the  order  de- 
nying the  motion,  this  court  neld  (Harris  v. 
Elliott  19  App.  Div.  60)  that  the  defendants' 
remedy  was  either  to  proceed  in  the  pending 
suit  or  bring  an  action  on  the  stipulation. 
The  only  difference  between  the  present  and 
the  former  motion  is  that,  in  this,  instead  of 
asking  payment  directly  to  them,  they  ask 
that  tne  same  sums  be  paid  into  court.  Such 
a  difference  is  not,  however,  one  of  substance, 
as  they  are  asking  here  for  substantially  the 
same  relief,  namely,  upon  a  motion,  to  secure 
the  payment  by  theplalntiff  of  the  money  in 
a  summary  way.  We  think  the  defendants 
areconcluaed  by  our  decision  on  the  previous 
application;  and  though  some  misapprehen- 
sion was  created  in  the  mind  of  the  learned 
Judge  below  In  disposing  of  the  application, 
as  shown  by  his  opinion,  we  think  the  con- 
clusion reached  by  nim  was  right.  The  order 
aptiealed  from  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements.  Present  — 
Van  Brunt,  P.  J.,  Barrett,  Rumsey,  O'Brien 
and  McLaughlin,  JJ. 
Daniel  Kramer,  Respondent,  v.  Ernst  A.  T. 
Bjerrum,  Appellant.— Appeal  dismissed, 
without  costs.—  Appeal  from  order  denying 
motion  for  new  trial.- 
PsR  Curiam:  A  new  trial  having  been  granted 
upon  the  appeal  from  the  Judgment,  It  is  not 
necessary  to  consider  this  appeal.  The  ap- 
peal should  be  dismissed,  without  costs  to 
either  party.  Present— Van  Brunt,  P.  J., 
Rumsey,  Ingraham  and  McLaughlin,  JJ. 
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David  J.  Lees,  as  Receiver,  etc.,  of  Rothschild 
&  Hchwab,  Respoodent,  v.  John  Dobson  and 
Others,  Defendants:  Herman  H.  Schwiet- 
erinjif  and  Louis  Wureter,  Appellants.— 
Order  afHrraed,  with  ten  dollars  costs  and 
disbursements.— Appeal  from  order  deny- 
ing preliminary  injunction  herein.— 
Per  Curiam:  In  this  case  the  plaintiff  is  re- 
ceiver of  the  firm  of  Rothschild  &  Schwab, 
and  as  such  he  represented  not  only  the 
members  of  that  firm  but  also  all  the  cred- 
itors. The  case  is,  therefore,  precisely 
within  the  principle  established  in  the  case 
of  National  Park  Bank  v.  Ooddard  (181  N. 
Y.  494),  and  must  be  controlled  by  the  rules 
laid  down  in  that  case.  The  order  should  be 
afflrraed^with ten  dollars  costAt  and  disburse- 
ments. Present  — Van  Brunt,  P.  J.,  Rum- 
sey,  Inrntham  and  McLaughlin,  JJ. 

John  A.  Koebling's  Sons  Company,  Appellant, 
V.  Alvin  J.  Belden  and  John  A.  Seely.  Re- 
spondents.—Order  affirmed,  with  ten  dollars 
costs  and  disbursements.— Appeal  from 
order  denying  plaintiff's  motion  for  judg- 
ment on  tne  pleadings  for  a  portion  of  the 
claim  alleged  to  have  been  admitted  by  the 
amended  answer. — 

Pbr  Curiam:  We  see  no  reason  for  Interfer- 
ing with  the  order  as  granted  by  the  court 
below.  There  is  undoubtedly  a  misstate- 
ment ooDtained  In  the  plaintiff's  complaint, 
wherein  he  alleges  the  plaintiff  to  be  a 
foreign  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  New  York. 
It  Is  apparent  that  it  was  the  intention  to 
allege  that  the  plaintiff  was  a  foreign  corpo- 
ration, and  that  it  had  complied  with  the 
laws  of  this  State  in  reference  to  doing  busi- 
ness within  the  State.  The  statute  provides 
that  no  foreign  corporation  doing  business 
in  this  State  without  the  certificate  men- 
tioned therein  shall  maintain  any  action  in 
this  State  on  any  contract  made  by  it  in  this 
State  until  it  shall  have  procured  such  cer- 
tificate. In  order  to  show  a  right  to  main- 
tain the  action,  the  plaintiff  alleged  a  com- 
pliance with  the  laws  of  the  State  of  New 
York  in  respect  to  foreign  corporations.  It 
is  entirely  immaterial  for  the  purpose  of  the 
disposition  of  this  motion  whether  it  was  or 
was  not  necessary  for  it  to  allege  such  com- 

gliance  as  a  condition  precedent  to  its  main- 
lining the  action.  Having  made  the  alle- 
gation  and  presented  the  issue,  the  defendant 
y  denying  it  became  entitled  to  have  that 
issue  disposed  of  before  a  recovery  could  be 
had  against  him.  It  is  undoubtedly  true 
that  the  denial  in  reference  to  the  existence 
of  the  plaintiff  as  a  foreign  corporation  is  in- 
sufficient: but  the  denials  of  the  other  alle- 
gations as  to  the  plaintiff's  right  t j  maintain 
the  action  raised  an  issue  which  the  court 
could  not  disregard.  The  order  appealed 
from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 
Helena  Flint,  Respondent,  v.  Eleanor  M.  Ruth- 
rauff ,  Appellant,  Impleaded  with  The  Second 
National  Bank  of  the  City  of  New  York.— 
Judgment  affirmed,  with  costs,  on  the  opin- 
ion in  the  court  below.-  The  following  is  the 
opinion  in  the  court  below: 
Chase,  J. :  This  action  presents  a  question  of 
fact  only.  In  the  spring  of  1886  Miss  Ruth- 
rauff  advertised  In  the  New  York  Tribune 
offering  her  services  as  professor  of  music 
for  a  home  through  the  summer  months. 
The  plaintiff  answered  this  advertisement, 
and  an  arrangement  was  made  by  which  Miss 
Ruthrauff  remained  with  .Hiss  Flint  through 
the  summer  months,  teaching  Miss  Flint's 
little  cousins.  Miss  Ruthrauff  then  ceased 
teaching,  but  continued  to  live  with  Miss  Flint 
and  keep  house  for  her  and  was  her  compan- 
ion.   They  became  very  warm  friends.   Miss 


Flint  made  to  Miss  Ruthrauff  an  allowance, 
at  first,  of  $10  per  month,  and  afterwards  of 
$50  per  month.  While  their  relations  were 
very  friendly  and  intimate,  they  were  both 
intelligent  and  experienced  women,  and  there 
is  no  evidence  of  any  intention  on  the  port  of 
either  to  take  advantage  of  the  other.  In 
the  spring  of  18H9  Miss  Flint  made  her  will,  in 
which  will  she  gave  to  Miss  Ruthrauff  a  leg- 
acy of  $25,000  absolutely.  Miss  Flint  testifies 
that  she  told  Miss  Ruthrauff  of  the  provision 
she  had  made  for  her,  and,  referring  to  Miss 
Ruthrauff,  further  says:  "She  was  very 
grateful,  and  immediately  assured  me  that 
the  money  would  never  go  to  her  family  or 
any  one  related  to  her;  if  she  should  sur- 
vive me  she  should  leave  it  to  my  relatives 
on  her  death."  This  statement  cm  the  part 
of  Miss  Ruthrauff  was  a  voluntary  statement, 
and  the  will  does  not  appear  to  have  been 
made  pursuant  to  any  prior  understanding 
with  regard  to  what  disposition  Miss  Ruth- 
rauff should  make  of  the  legacy  In  case  of  her 
death.  Miss  Ruthrauff  made  her  will  about 
the  same  time,  of  which  Miss  Flint  had  knowl- 
edge, by  which  will  she  gave  all  her  property 
to  Miss  Flint,  but  nothing  whatever  is  said  in 
her  will  in  regard  to  the  disposition  of  the 

Eroperty  in  case  of  Miss  Flint  dying  before 
er  death.  In  case  of  the  death  of  either 
after  the  making  of  their  wills,  the  legacy  in 
the  will  of  the  survivor  would  have  lapsed. 
There  were  talks  between  Miss  Flint  ana  Miss 
Ruthrauff  tliereaf  ter  regarding  the  will  and 
in  regard  to  possible  objections  being  made 
to  the  will  by  Miss  Flint's  relatives,  and  in 
December,  1^,  Miss  Flint  testified  she  took 
from  her  box  at  the  Lincoln  Safe  Deposit 
Vaults  $10,000  of  Tennessee  Coal  and  Iron 
Company's  bonds  and  gave  them  to  Miss 
Ruthrauff  to  put  in  her  box,  saying:  ^^Tliese 
bonds  are  provisionally  for  you  in  case  of  my 
death.  You  may  Imve  the  coupons  and  de- 
posit them  to  your  credit  at  the  bank.  I  shall 
cease  paying  you  the  allowance,  and  the  cou- 
pons will  take  the  place  of  those  payments.*' 
Miss  Flint  further  testifies  as  follows:  '*  Miss 
Ruthrauff  was  profuse  in  her  thanks— moved 
to  tears  by  my  kindness,  as  she  says— and 
assured  me  then,  as  in  the  case  of  the  will, 
tliat  if  she  survived  me  the  bonds  or  their 
value  would  go  to  my  relatives,  or  those 
among  them  who  were  in  need  of  the  money.*' 
From  that  time  Miss  Flint  ceased  to  pay  the 
allowance,  and  Miss  Ruthrauff  had  the  cou- 
pons. Miss  Flint  further  testifies  that  on  the 
zid  day  of  December,  18U0,  they  were  again 
at  the  Lincoln  Safe  Deposit  Vaults,  and  that 
she  took  $10,000  of  Brooklyn  Elevated  bonds 
and  $5,000  Richmond  and  Danville  bonds 
from  her  box,  and  they  were  put  in  Miss 
Ruthrauff's  box,  and  at  the  time  stat- 
ing that  "the  bonds  were  also  provisloo- 
ally  for  Miss  Ruthrauff  in  case  of  my 
death;  that  she  could  not  have  the  coupcM» 
as  I  needed  them  for  household  expenses.  I 
could  only  afford  to  pay  her  $600  a  year,  the 
coupons  must  be  given  to  me.  And  then  I 
said  that  I  should  destroy  the  will  In  which 
I  had  left  her  $£3,000,  ana  that  was  soon  after 
destroyed."  Miss  Flint,  referring  to  Miss 
Ruthrauff,  further  says:  "Upon  receiving 
them  she  again  expressed  her  gratitude  and 
immediately  assured  me,  as  In  the  other 
cases,  that  if  she  survived  me  the  bonds  or 
their  value  would  never  go  to  her  family  or 
relatives;  that  she  would  leave  them  to 
mine."  On  this  SSd  day  of  December.  1890, 
Miss  Flint  made  and  delivered  to  Miss  Ruth- 
rauff a  paper,  as  follows: 

"This  twenty-second  day  of  December. 
1890  (December  28, 1890),  I  give  to  my  friend 
Eleanor  Mi  Ruthrauff  twenty-five  thousand 
dollars  ($36,000)  in  bonds  and  have   [the 
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word  have  scratched]  now  place  the  bonds 
in  her  box.  HELENA  FLINT." 

Miss  Flint  in  a  few  davs  thereafter  made  a 
new  will,  leaviofiTout  the  legacy  to  MissRuth- 
raufr.  Miss  Flmt  continued  to  collect  the 
coupons  on  the  $16,000  of  bonds.  In  the 
spring  of  1894  the  Tennessee  Coal  and  Iron 
bonds  were  replaced  with  bonds  of  an  equal 
amount  of  Western  Union  collateral  trust, 
and  the  Richmond  and  Danville  bonds  were 
replaced  by  ao  equal  amount  of  Metropolitan 
Elevated.  With  Miss  Flint's  knowledge 
they  were  all  registered  in  the  name  of  Miss 
Ruthrauff.  The  whole  object  and  purpose 
of  these  gifts  was  to  protect  and  benefit  Miss 
Ruthrauff  ani  make  her  more  certain  to 
receive  the  $25,000  in  case  of  Miss  Flint's 
death  before  the  death  of  Miss  Ruthrauff. 
The  statements  made  by  iMiss  Ruthrauff  on 
receiving  these  gifts  were  voluntary  state- 
ments, and  the  gift  was  in  no  wav  dependent 
upon  such  statements.  According  to  Miss 
Flint's  testimony  the  gifts  were  made  to  de- 

Em<\  upon  her.  Miss  Flint,  dying  before  Miss 
uthrauff.  They  were  "provisional."  The 
writing  of  December  22, 1890,  is  absolute  on 
its  face,  but  it  was  only  intended  for  protec- 
tion to  Miss  Ruthrauff  in  case  of  Miss  Flint's 
death  before  Miss  RuthraufT's  death.  In 
case  Miss  Flint  died  before  Miss  Ruthrauff, 
she  undoubtedly  intended  the  gift  to  be 
without  condition,  and  that  the  paper,  abso- 
lute on  its  face,  should  be  used  as  evidence  of 
her  intention  without  qualification.  Miss 
Ruthrauff  says  the  bonds  were  all  given 
to  her  at  one  time  and  in  her  room  and  not 
at  the  Lincoln  Safe  Deposit  Vaults,  Miss 
Flint  may  be  mistaken  with  respect  to  this. 
Miss  Ruthrauff's  testimony  shows  that  she 
accepted  the  gift  with  the  understanding  or 
qualification  that  Miss  Flint  should  have  the 
Income,  except  as  to  the  extent  of  her  allow- 
ance. All  the  occurrences  prior  to  1896  as 
well  A9  the  letters  of  Miss  Ruthrauff  to  Miss 
Flint  indicate  a  continued  recognition  of  the 
right  of  Miss  Flint  to  assert  some  authority 
over  the  disposition  of  the  bonds.  I  am  satis- 
fled  from  the  whole  testimony  that  Miss 
Flint  intended  to  make  and  did  malceto  Miss 
Ruthrauff  a  valid  gift  of  the  bonds,  subject 
to  the  income  on  the  $15,000  being  retained 
by  her  during  her  life  and  Hubject  to  the  gift 
being  entirely  defeated  in  case  of  Miss  Ruth- 
rauff's death  occurring  before  her  death, 
and  that  a  trust  was  created  to  carry  out 
such  intention.  A  Judgment  may  be  en- 
tered appointing  the  Union  Trust  Company 
trustee,  to  take  and  hr)ld  all  the  bonds  and 
pav  the  income  on  the  $10,000  Western  Union 
collateral  trust  bonds  to  Miss  Ruthrauff  dur- 
ing her  life  and  on  the  other  $15,000  of  bonds 
to  Miss  Flint  for  life.  In  case  Miss  Ruthrauff 
dies  before   Miss  Flint  the  principal  to  be 

Said  to  Miss  Flint,  and  in  ease  Miss  Flint 
lea  before  Miss  Ruthrauff  the  principal  be 
Kald  to  Miss  Ruthrauff.  Miss  Ruthrauff.  at 
er  option,  may  hold  these  bonds  on  giving 
a  bond  to  Miss  Flint  in  the  sum  of  ^5,000 
with  surety  or  sureties  to  be  approved  by  a 
justice  of  this  court  conditioned  to  carry  out 
the  provisions  of  the  judgment  to  be  entered 
herein.      No  costs  are  allowed  except  the 

•  sum  of  fifty  dollars  allowetl  to  the  defendant 
Second  National  Bank  to  be  paid  by  the  de- 
fendant Ruthrauff. 

Henrietta  T.  Blatchford  v.  Willis  S.  Paine.— 
Motion  dismissed,  with  tt>n  dollars  costs. 

Ernest  Qirardln,  Respondent,  v.  Metropolitan 
Street  Rail  wav  Company,  Appellant,— Judg- 
ment affirmed,  with  costs.    No  opinion. 

Mary  Hughes  v.  New  York  College  of  Dentistry. 
—  Motion  granted,  with  ten  dollars  costs. 

Harry  B.  Harris,  an  Inf«int,  by  Henrietta  Har- 
ris, his  Guardian  ad  Litem,  Respondent,  v. 


Third  Avenue  Railroad  Company,  Appellant. 
—Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Maurice  P.  Jossaers  v.  Alva  8.  Walker.— Mo- 
tion denied,  with  ten  dollars  costs. 

James  Keegan  v.  John  Bmith,  Impleaded,  etc. 
Deonis  McMahon  v.  The  Same.—  Motion 
granted,  certifying  that  a  question  of  law 
is  involved  which  ought  to  oe  passed  upon 
by  the  Court  of  Appeals. 

Morris  Lefkow,  an  Infant,  by  Marks  Lefkow, 
his  Guardian  ad  Litem,  Respondent,  v.  Abra- 
ham Roossin,  Appellant.— Judgment  af- 
firmed, with  costs.    No  opinion. 

In  the  Matter  of  the  Board  of  Education.— 
Motion  denied,  with  ten  dollars  costs. 

The  People  of  the  State  of  New  York  ex  rel. 
Lorenzo  Howell,  Relator,  v.  Oscar  H.  La 
Grange  and  Others.  Composing  the  Board  of 
Fire  Commissioners  of  the  Fire  Department 
of  the  City  of  New  York,  Respondents.-- 
Writ  dismissed,  with  costs.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
James  McPike,  Relator,  v.  Theodore  Roose- 
velt and  Others,  Composing  the  Board  of 
Police  Commissioners  of  the  Police  Depart- 
ment of  the  City  of  New  York,  Respondents. 

—  Writ  dismissed,  with  costs.    No  opinion. 
Pocantico  Water  Works  Company  v.  Joseph 

M.  Low.— Motion  denied  upon  payment  of 
ten  dollars  costs. 

John  C.  Ross,  Respondent,  Impleaded  with 
James  Flack,  as  Sheriff,  etc.,  v.  Robert  H. 
IngersoU  and  Charles  H.  Ingersoll,  Appel- 
lants.-Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion. 

Annie  Steikerv.  Ernst  Plath.— Motion  denied, 
with  ten  dollars  costs. 

Louis  UUman  v.  Paul  Sal vin.— Motion  denied 
upon  payment  of  ten  dollars  costs,  to  enable 
appellant  to  move  in  court  below  to  open 
default. 

Wynkoop,  Hallenlieck,  Crawford  Company, 
Respondent,  v.  The  Albany  Evening  Union 
Company,  Appellant.—  Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
Edward  D.  McI.AUgh1in,  Relator,  v.  Frank 
Mora  and  Others,  Commissioners  Ck)mpo6ing 
the  Board  of  Police  of  the  Police  Department 
of  th*^  City  of  New  York,  Respondents. — 
Writ  dismissed,  with  costs.    No  opinion. 

Arena  Athletic  Club,  Respondent,  v.  William 
L.  McPartland,  sued  as  ''Kid  "  McPartland, 
and  Jack  Everhart.  Appellants.— Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

Eliza  M.  Kiernan,  Respondent,  v.  Edward  Fox, 
as  Administrator,  etc..  of  Patrick  Fox,  De- 
cea.sed.  Appellant.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion. 

In  the  Matter  of  Myron  Angel  and  Another. — 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

In  the  Matter  of  the  Application  of  Joseph 
Marcus  Rice,  to  Compel  the  Payment  to  him 
of  the  Legacy  Containevl  in  the  Last  Will 
and  Testament  of  Mary  A.  Edison,  Deceased. 

—  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

In  the  Matter  of  the  Application  of  Nancv  M. 
Harper  to  Compel  the  Payment  to  her  of  the 
Legacy  Contained  in  the  Last  Will  and  Tes- 
tament of  Mary  A.  Edson,  Deceased.—  Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

Frederick  L.  Colwell  v.  Charles  A.  Tinker.— 
Motion  granted,  with  ten  dollars  costs. 

Elizabeth  S.  Van  Beuren  and  Others,  Appel- 
lants. V.  Sarah  I^azarus  and  Others,  Re- 
spondents.— Motion  denied,  with  ten  dollars 
costs. 
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Elizabeth  S.  Van  Beureo  and  Others,  Appel- 
lants, V.  Frances  A.  Wotherspoon  and 
Others,  Respondents.— Motion  denied,  with 
ten  dollars  costb. 

William  Dehon  Kine  and  Others,  Respondents, 
V.  Eug^enia  A.  Webster  Ross,  Appellant.- - 
Motion  denied,  upon  payment  of  ten  dollars 
costs,  to  enable  appellant  to  move  in  court 
below  to  open  default. 

Matthew  C.  Kervan  v.  J.  Allen  Townsend.— 
Motion  denied,  with  ten  dollars  costs. 

In  the  Matter  of  William  S.  P.  Prentice.—  Mo; 
tion  denied,  with  ten  dollars  costs. 

Arcangelo  Capasso  v.  Edward  G.  Woolfolk  and 
Another.— Motion  denied,  with  ten  dollars 


Arthur  L.  Lesher  and  Others,  Appellants,  v. 
Paul  Salvin  and  Henry  LichtlKi  Defendants; 
Leopold  Haas  and  Others,  Respondents.- 
Order  aiCrmed,  with  ten  dollars  costs  and 
disbursements,  on  the  case  of  Route  v.  HaaSf 
decided  February  11, 1896  (see  ante,  p.  171). 

Henry  Zeltner  v.  Oeor^re  H.  Irwin.- -Motion 
denied,  with  ten  dollars  costs. 

Mary  E.  8mlth  v.  Charles  C.  Bradhurst  et  al. 

—  Motion  denied,  upon  payment  of  ten  dol- 
lars costs,  to  enable  appellant  to  move  in 
court  below  to  open  default. 

Nathan  Abrams.  an  Infant,  v.  Aufust  Weiners. 

—  Motion  granted,  with  ten  dollars  costs. 
Alexander  A.  Richmond  v.  Edward  D.  Mandell 

et  al.—  Motion  granted,  with  ten  dollars  costs. 

In  the  Matter  of  James  Brady.  Deceased.— 
Motion  sranted,  with  ten  dollars  costs. 

The  People  of  the  State  of  New  York  ex  rel. 
Michael  J.  McDonald,  Appellant,  v.  Frank 
Moss  and  Others,  Composing  the  Board  of 
Police  of  the  Police  Department  of  the  City 
of  New  York,  Respondents.—  Writ  dismissed, 
with  costs.    No  opinion. 

Bridget  M.  Butler,  Appellant,  v.  John  McCor- 
mick,  Respondent.—  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.   No  opinion . 

Henry  D.  Steers  and  John  A.  Bensel,  Compos- 
ing the  Firm  of  Steers  &  Bensel,  Respond- 


ents, V.  The  Standard  Structural  Companv 
and  The  Hudson  Building  Company,  Appel- 
lants.—Order  affirmed,  with  ten  dollars  costs 
and  disbursements.    No  opinion. 

Rollin  Tracy.  Appellant,  v.  Livingston  Jaques, 
Respondent.— Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
Christopher  Quinn  v.  Frank  Uoss  and 
Others.  Composing  the  Board  of  Police  of 
the  Police  Department  of  the  City  of  New 
York.—  Motion  denied,  with  ten  dollars  costs. 

Edward  A.  Rollins  v.  Martha  G  Cohen.— 
Motion  granted,  with  ten  dollars  costs. 

Edward  A.  Rollins  v.  Lewis  S.  Samuel  et  al. — 
Motion  granted,  with  ten  dollars  costs. 

In  the  Matter  of  the  Application  of  the  Board 
of  Rapid  Transit  Railroad  Co:nmis8ioners 
for  Appointment  of  Commissioners. — 
Although  the  present  commission  did  not  sit 
as  long  as  the  commission  appointed  upon 
the  last  preWous  application,  yet  their  labors 
seem  to  nave  been  practically  as  great.  In 
view  of  this  fact  and  in  view  also  of  the  cur- 
tailment of  their  ordinary  summer  vacation, 
we  think  It  reasonable  to  grant  the  present 
commissioners  the  same  amount  as  was 
awarded  to  their  immediate  predecessors,  to 
wit,  $S,000  each. 

Arthur  L.  Lesher  and  Others  v.  Leopold 
Haas  and  Others.— Motion  granted,  with  ten 
dollars  costs. 

Daniel  Rosenbaum  v.  Anna  H.  Silverman. — 
Motion  granted,  with  ten  dollars  costs. 

Jacob  A.  Zinunerman  v.  German  Evangelical 
Lutheran  Immanuel  Uhurch.—Motion  denied, 
with  ten  dollars  costs. 

Beekman  T.  Bumhatn  v.  Emily  A  Bumham. 
—  Motion  to  dismiss  appeal  granted. 

Beekman  T.  Bumham  v.  Emily  A.  Bumham. — 
Motion  to  dispense  with  printed  papers 
denied. 

The  People  of  the  State  of  New  York  ex  reL 
Thomas  Allison  v.  Board  of  Education  of 
New  York.— Motion  denied. 


Second  Department,  February  Term,  1898. 


Martin,  Ring  &  Co.,  Respondent,  v.  Louis 
Baust,  Appellant:  Irving  De  Revere,  Anson 
Husted  and  Frank  C.  Husted,  Respondents.— 
Judgment  affirmed,  with  costs.  Ko  opinion. 
All  concurred. 

John  H.  Bryant,  Respondent,  v.  The  Brooklyn 
Heights  Railroad  Company,  Appellant.— 
Judgment  and  order  reversed  and  new  trial 
granted,  costs  to  abide  the  event,  unless 
within  twenty  days  plaintiff  stipulates  to  re- 
duce the  recovery  of  dfunages  to  the  sura  of 
f7,000  and  extra  allowance  proportionately, 
in  which  case  the  judgment  as  reduced  is 
unanimously  affirmed,  without  costs  of  this 
appeal  to  either  party.    No  opinion. 


Martino  Cecio,  Respondent,  v.  James  Lyons, 
Appellant,  Impleaded  with  Frank  I^ons. — 
Judgment  and  order  unanimously  affirmed, 
with  costs.    No  opinion. 

In  tiie  Matter  of  the  Application  of  the  Port 
Cliester  Street  Railway  Comnany,  for  the 
Appointment  of  Commissioners  to  Deter- 
mine Whether  its  Railroad  ought  to  be  Con- 
structed in  Certain  Streets  in  the  Town  of 
Rye.— Application  granted.  Joseph  A.  Burr, 
Nathaniel  H.  Clement  and  George  M.  Olcott 
appointed  commissioners.  Order  to  be  set- 
tled on  five  days'  notice  before  the  presiding 
Justice. 


Second  Department,  March  Term,  1898. 


In  the  Matter  of  the  Application  of  Samuel  S. 
Watson  for  Admission  to  Practice  as  an 
Attorney  and  Counselor  at  Law.— Applica- 
tion g^nted 

In  the  Matter  of  the  Application  of  Richard 
Edwards  for  Admission  to  Practice  as  an 
Attorney  and  Counselor  at  Law  in  the. State 
of  New  York.  -  Application  granted. 

In  the  Matter  of  the  Application  of  Gerald  G. 
P.  Jackson  for  Admission  to  Practice  a.s  an 
Attorney  and  Counselor  at  Law,  etc.—  Evi- 


dence having  been  furnished  that  the  appli- 
cant is  a  resident  of  the  second  judicial 
department,  the  application  is  granted. 

Belle  C.  Schenck,  Appellant,  v.  WUliam  D. 
Barnes  and  Henry  W.  Taft,  as  Trustee.  Re- 
spondents.— Leave  to  appeal  to  the  Court  of 
Appeals  grant-ed.  Proposed  questions  1  and 
2  certified:  8d  question  refused. 

John  Norris,  Respondent,  v.  Frederick  W. 
Wurster  et  al.,  Appellants.— Leave  to  ap- 
peal to  the  Court  of  Appeals  granted.    Third 
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proposed  queBtion  certified;  other  questions 
refused. 

Becky  Levy,  Appellant,  v.  The  Greenwich  In- 
surance Company  of  the  City  of  New  York, 
Respondent.— Order  modified  by  reducing 
the  amount  to  be  paid  as  condition  of  open- 
ingf  the  default  to  tne  sum  of  twenty  dollars, 
and  strikinf?  therefrom  the  provision  that 
the  plaintiff  submit  to  an  examination.  No 
opinion.  All  concurred.  No  costs  of  this 
appeal  to  either  party. 

In  the  Matter  of  Paul  K.  Ames,  as  Receiver  of 
Long  Beach  Association.— Order  reversed 
and  reference  directed  to  Theodore  B.  Gates 
to  take  proof  of  the  matters  set  forth  in  the 
petition  and  in  the  receiver's  answer  thereto, 
and  to  report  proofs,  with  his  opinion,  to  the 
court  at  Special  Term.  Ten  dollars  costs 
and  disbursements  to  the  party  finally  pre- 
vailing in  this  proceeding.  No  opinion.  All 
concurred. 

8everin  Christine  Johnson,  who  is  also  known 
as  Severine  Christine  Jorgenson,  as  Adminis- 
trator, etc.,  of  John  Johnson,  who  was  also 
known  as  Jorgen  Jorgenson  Osterholm,  De- 
ceased, Respondent,  v.  Andrew  J.  Post.  De- 
fendant, and  William  H.  McCord,  Appellant. 
—Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion.    All  concurred. 

Caroline  Moeer  (now  Abele),  Respondent,  v. 
Louise  Hoore  Walker  et  al..  Appellants.— 
Motion  for  reargument  denied.  Application 
for  leave  to  appeal  to  the  Court  of  Appeals 
denied  as  unnecessary. 

William  N.  Dykman,  as  Receiver  of  the  Com- 
mercial Bank,  Plaintiff,  v.  Seth  L.  Eeeney  et 
al..  Defendants.—  Application  for  allowance 
of  costs  on  appeal  granted. 

Victor  Kitov,  as  Administrator,  etc..  Respond- 
ent, V.  Tlie  Brooklyn,  Queens  County  and 
Suburban  Railroad  Company,  Appellant.— 
Application  for  leave  to  appeal  to  the  Court 
of  Appeals  denied. 

Julia  Ann  Biot,  as  Executrix,  etc..  Respondent, 
V.  The  Brooklyn  Heights  Railroad  Company, 
Appellant.— Application  for  leave  toappi^ 
to  the  Court  of  Appeals  denied. 

In  the  Matter  of  the  Application  of  Elbert  A. 
Fanning  to  Continue  Second  Street,  in  the 
Village  of  Riverhead.  —  The  undertaking 
does  not  bear  the  approval  of  the  county 
Judge,  as  required  by  section  88  of  the  High- 
way Law.  There  is  no  proof  among  the 
papers  of  the  posting  of  tne  notice  specify- 
ing the  time  and  place  of  the  meeting  of  the 
commissioners,  and  the  other  matters,  as 

Prescribed  by  section  85  of  the  same  statute, 
he  papers  upon  which  the  order  of  the 
County  Court  was  granted  have  not  been 
certified  by  such  court  to  the  Appellate  Di 
vision,  as  directed  by  section  90  of  the  High- 
way Law.  If  these  several  omissions  are 
supplied,  the  application  may  be  renewed. 
The  approval  of  the  undertaking  can  be  ob- 
tained nunc  pro  tunc ;  If  the  notices,  under 
section  86,  were  actually  posted,  proof  of 
that  fact^f  filed  now,  will  oe  sufficient. 

Frederick  KI inker,  Respondent,  v.  The  Third 
Avenue  RaUroad  Company.  Appellant.— Mo- 
tion for  reargument  denied.  Application  for 
leave  to  appeal  to  the  Court  of  Appeals 
denied. 

George  Wright,  Respondent,  v.  Nassau  Elec- 
tric Railroad  Company,  Appellant.— Oau.se 
settled  after  argument,  by  stipulation  be- 
tween the  parties. 

Th?  People  of  the  State  of  New  York  ex  rel. 
Thomas  J.  Linnekin,  Appellant,  v.  John 
Ennis,  as  Commissioner,  etc.,  Respondent.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  All  concurred, 
except  f Goodrich,  P.  J.,  not  sitting. 

Edward  Koenig  et  al..  Respondents,  v.  Henry 
Bloomgarten,  Appellant.  —  Order  affirmed. 


with  ten  dollars  costs  and  disbursements. 
No  opinion.    All  concurred. 

Mary  Lynts,  Respondent,  v.  William  P. 
Fletcher,  Appellant.—  Order  modified  so  that 
the  condition  shall  be  on  the  payment  of 
ten  dollars  costs  and  of  fees  of  witnesses 
and  other  taxable  disbursements,  made  or 
incurred,  which  were  rendered  ineffectual 
by  the  adjournment,  on  the  authority  of 
Kennedy  v.  Wood  (64  Hun,  14).  All  con- 
curred. 

Eliza  A.  Murphy,  as  Administratrix,  etc.,  of 
Frank  Murphy,  Deceased,  Respondent,  v. 
The  Third  Avenue  Railrocid  Company,  Ap- 
pellant.—Judgment  and  order  unanimously 
affirmed,  with  costs.    No  opinion. 

Marv  A.  Bethel,  as  Administratrix,  etc.,  and 
Wilbur  Sturges,  as  Administrator,  etc., 
within  this  State,  of  Thomas  W.  Bethel.  De- 
ceased, Respondents,  v.  Aubrey  G.  Hutche- 
son  and  Willis  A.  Hutcheson,  Appellants, 
Impleaded  with  Anna  B.  Hutcheson.- Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments, to  abide  event  of  the  action.  No 
opinion.    All  concurred. 

Arthur  A.  McLean,  Respondent,  v.  Derails 
Ryan,  Appellant.— Order  reversed  and  mo- 
tion granted  upon  the  defendant,  within 
thirty  days,  paying  the  plaintiff  ten  dollan 
costs  and  executing  and  delivering  to  him  a 
bond  with  sufficient  sureties  to  justify  on  no- 
tice, and  to  be  approved  by  a  justice  of  the 
Supreme  Court,  in  the  sum  of  $6,000.  condi- 
tioned for  the  payment  of  any  judgment 
that  plaintiff  may  recover  in  this  action;  the 
ludgment  and  the  proceedings  thereunder, 
ooth  in  this  State  and  in  Minnesota,  to  stand 
as  security  until  the  final  determination  of 
i^e  action.  In  default  of  the  defendant's 
furnishing  such  bond,  order  appealed  from 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion.    All  concurred. 

Edwin  R  Meeks,  as  Sole  Surviving  Executor, 
etc..  Plaintiff,  v.  Joseph  W.  Meeks  and 
Others,  Defendants.—  Motion  to  dismiss  ap- 
peal denied,  without  costs. 

Nils  Nilsson,  Respondent,  v.  Hugh  De  Haven, 
Appellant.—  Orders  affirmed,  with  ten  dollars 
costs  and  disbursements.  "JSo  opinion.  All 
concurred. 

WilHam  H.  Meserole,  Respondent,  v.  Lena  R. 
MuUer,  Appellant.— Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion. 
All  concurred. 

Gussie  Reisfeldt,  Appellant,  v.  Nassau  Ferry 
Company,  Respondent.— Judgment  and  or- 
der unanimously  affirmed,  with  costs.  No 
opinion. 

Frederick  Fallows,  Respondent,  v.  Rudolph 
Binder  and  Amelia  Binder.  Appellants.— 
Judgment  and  order  unanimously  affirmed, 
with  costs.    No  opinion. 

In  the  Matter  of  the  Application  of  the  Brook- 
lyn City  Railroad  Company  for  the  Appoint-  . 
ment  of  Commissioners  to  Determine  the 
Necessity  for  the  Construction  of  Tracks  on 
Johnson  Street.-  This  application  is  wholly 
informal.  It  should  properly  be  made  by 
petition,  though  we  do  not  say  that  affidavits 
would  not  suffice  if  they  contained  all  the 
necessary  allegations  entitling  the  applicant 
to  the  appointment  of  commissioners.  The 
papers  do  not  show  that  the  Brooklyn  City 
RaUroad  Company  Is  a  corporation,  much 
less  that  it  is  a  railroad  corporation.  Incor- 
porated under  the  laws  of  this  State.  If  it 
IS  not  such  a  corporation,  it  is  not  entitled  to 
receive  such  a  franchise.  There  are  various 
other  requirements  by  statute,  with  which 
the  applicant  must  comply  before  It  is  en- 
titled to  maintain  this  application.  The 
petition  should  be  modeled  somewhat  after 
the  form  of  that  prescribed  in  condemnation 
proceedings.    Application  denied,  with  ten 
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dollars  coats  and  disbursements,  with  leave 
to  renew. 

William  Qardam  and  Joseph  Gardam,  Appel- 
lants, W.  John  Healy  and  John  Doe  (the  name 
"  John  Doe  "  being  fictitious,  etc.),  Defend- 
ants. Joel  L.  Isaacs,  Respondent.— Order 
reversed,  and  motion  grants  striking  out  the 
notice  of  appearance  and  answer  of  the  de- 
fendant Isaacs ;  and  action  ordered  discon- 
tinued as  to  said  defendant,  without  costs  to 
either  party.    No  opinion.    All  concurred. 

James  J.  E.  Phillips,  Respondent,  v.  Henry  C. 
Fisher,  Appellant.— Judgment  and  order 
affirmed,  with  costs.  No  opinion.  All  con- 
curred, except  CuUen,  J  ,  not  sitting. 

Felix  McCloskey,  Appellant,  v.  The  New  York 
and  New  Jersey  Bridge  Company,  Re8i>ond- 
ent.—  Order  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  for  prefer- 
ence granted  on  the  authority  of  Knox  v. 
DuJbroff  (17  App.  Div.  290)  on  the  ground 
that  the  right  \o  a  preference  under*  rule  96 
does  not  depend  upon  the  value  of  the  prop- 
erty attached.    All  concurred. 

Terrence  F.  Ferguson,  Appellant,  v.  Julius  F. 
Bruckman.  Respondent,  Impleaded  with 
Others.—  Judgment  modified  so  as  to  direct 
that  the  receiver  convert  the  assets  of  the 
partnership  into  money,  pay  expenses  and 


flciency.  and  as  n: 
affirmed,  without 


costs,  and  then  pay  to  the  defendant  $1 ,688. 10, 
and  divide  the  remainder  of  the  fund,  if  any, 
equally  between  the  parties  hereto ;  and  if 
the  fund  shall  be  insufficient  after  applying 
the  whole  thereof  to  pay  the  whole  of  said 
sum  of  $1,688.19,  then  that  the  defendant 
recover  of  the  plaintiflT  one-half  of  such  de- 
modified  the  ;{udgment  is 
costs  of  this  appeal  to 
either  partv.    No  opinion.    All  concurred. 

William  A.  :i&nks,  Plaintiff,  v.  The  Brooklyn 
Heights  Railroad  Company,  Defendant. — 
Objections  overruled  and  judgment  unani- 
mously directed  for  defendant  on  the  dis- 
missal of  the  complaint  at  the  Trial  Term. 
No  opinion. 

Sarah  A.  Weiaz,  Appellant,  v.  John  J.  White- 
lock,  Respondent.-  Interlocutory  judgment 
affirmed,  with  costs  to  defendant  to  abide 
the  event,  and  with  leave  to  plaintiflT  to  serve 
an  amended  complaint  within  twenty  days. 
No  opinion.    All  concurred. 

John  F.  B.  Power,  Respondent,  v.  Staten  Island 
Electric  Railroad  Company,  Appellant. — 
Interlocutory  judgment  affirmed,  with  costs, 
and  with  leave  to  the  defendant,  within 
twenty  days,  to  withdraw  demurrer  and 
serve  answer  on  payment  of  such  costs  No 
opinion.    All  concurred. 
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ABANDONMENT—  Of  highicays. 
See  Highway. 

ACCIDENT  —  Resulting  f rani  negligence, 
See  Negligence. 

ACCOMMODATION  PAPER : 

ISee  Bills  akd  Notes. 

ACCOBD  AND  SATISFACTION  —  Qf  debU, 
Sfe  Debtor  and  Creditor. 

ACCOTTNTING— iftj/^r^/itf^  on. 
tSee  Reference. 

ACTION  —  Issuing  of  attachments  in. 
See  Attachment. 

Time  for  commencing. 

See  Limitation  op  Action. 

Relating  to  municipal  corporations. 

See  Municipal  Corporation. 

Proceedings  on  the  tnal  of. 

See  Trial. 

ADJUDICATION : 

See  Judgment. 

AQENCT—  Generally. 

See  Principal  and  Agent. 

AUMONT: 

See  Husband  and  Wipe. 

ALLEY  —  Easement  of  right  of  way  in. 
See  Easement. 

ALLOWANCE: 

See  Costs. 

AMENDMENT  —  Of  pleadings. 
Sf^e  Pleading. 

ANSWER: 

See  Pleading.  vjlqe, 

APPEAL  —  Dismissed  for  a  failure  to  serve  the  printed  appeal  papers  —  a  second 
appeal  cannot  he  taken,  without  leave,]  1.  Where  an  appeal,  taken  by  a 
defendant  from  an  order  granting  a  new  trial  in  an  action,  is  dismissed  upon, 
motion,  because  of  a  failure  to  make  timely  service  of  the  printed  appeal 
papers,  the  defenclant  cannot  thereafter,  without  obtaining  leave  of  the  court, 
serve  a  second  notice  of  appeal  from  the  same  order  together  with  a  proposed 
case  on  appeal,  and  insist  upon  a  hearing  of  the  case  by  the  Appellate 
Division.     Sperling  v.  Boll 64 

2.  The  dismissal  does  not  affect  the  merits."]    The  dismissal  of  the  appeal 

takes  the  case  and  the  parties  out  of  court ;  such  a  dismissal  does  not,  how- 
ever, affect  the  merits,  which  may  be  the  subject  of  subsequent  inquiry 
should  the  case  afterward  come  properly  before  the  appellate  court.    Id. 

8.  Xotice  of  append  from  an  order  )iot  entered.]    A  notice  of  appeal, 

dated  April  3,  1897,  stating  that  the  defendant  appeals  "from  the  order  and 
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judgment  heretofore  made  and  entered  *  ♦  *  on  the  8th  day  of  Mardi, 
1897,"  is  insufficient  to  effect  an  appeal  from  an  order  denying  a  motion  for  a 
new  trial  where  the  formal  order  was  not  entered  until  August,  1897,  the 
clerk's  minutes  reciting  that  it  was  made  upon  the  5th  day  of  March,  1897. 

Francis  v.  Til  you 340 

4. To  authorize  a  review  of  a  decision  made  under  Code  Civ.  Pr*jc.  §  1022. 

an  exception  must  be  filed.]  Unless  an  exception  is  filed  to  a  decision,  made 
under  section  1022  of  the  Code  of  Civil  Procedure,  the  Appellate  Division 
cannot,  on  an  appeal  from  the  judgment  entered  on  such  decision,  review  any 
question  of  fact.    Price  v.  Levy 620 

— -  THal  —  improper  comments  of  the  court  in  the  presence  of  the  jury  — 
cured  by  the  charge — mode  of  retiemng  such  comments  —  record  relative  to  the 
denial  of  a  motion  for  an  adjournment. 

See  Klinker  v.  Third  Avenue  R.  R.  Co 322 

Decision  of  a  ^notion  to  direct  a  verdict  —  exception  tliereto^  Iiow  taken, 

%Dhen  the  decision  is  reserved — power  of  review  by  the  appellate  court. 

See  Elliott  v.  Van  Schaick 587 

Leave  to  appeal  to  the  Court  of  Appeals  —  next  of  kin,  for  whom  an 

executor  may  sue  —  effect  of  the  death  of  tlie  next  of  kin  before  the  trial. 

See  MuNDT  v.  Glokner 123 

Alimony  —  wJien  the  objection  that  the  drfendant  is  unable  to  pay  it  will 

not  be  sustained  on  appeal. 

See  Kabatchnick  v.  Kabatchnick 292 

Review  of  an  oi'der  by  a  co-ordinate  branch  of  the  same  court. 

See  CoRBiN  V.  Casina  Land  Co-Mpany 408 

APPELLATE  DIYISION  —  Rapid  Transit  Act  —  right  of  the  court  to  impose 
conditions  uj)on  confirming  the  report  of  its  commissioners  —  conditions  of  the 
bond  required. 

See  Matter  op  Rapid  Transit  R.  R.  Comrs • 608 

ARCHITECT  —  Negligence  —  liability  of  an  owner  who  has  employed  a  com- 
petent architect ;  wJtere  an  architect  alters  th-e  thickness  of  a  foundation. 

See  Burke  v.  Ireland 487 

ARREST — Application  for  an  orderof  arrest  for  fraud —  the  facts  constituting 
the  fraud  must  be  stated. 

See  Harrisburg  Pipe  Bending  Co.  v.  Welsh 515 

ASSESSMENT  —  For  the  pwposes  of  taxation. 
See  Tax. 

ASSIQKMENT  —  General  assignfnent  —  ratification  by  moving  for  a  new 
assignee.]  1.  Semble,  that  where  judgment  creditors  of  a  debtor  who  has  made 
an  assignment  for  the  benefit  of  her  creditors,  make  a  motion  to  remove  the 
assignee  and  substitute  another  person  in  his  stead,  they  thereby  ratify  the 
assignment,  and  are  estopped  from  subsequently  attacking  it  as  fraudulent. 

SwEETSER  V.  Davis 398 

2. An  estoppel  by  judgment  must  be  mutual.]    A  judgment,  based  upon 

the  existence  of  a  partnership  relation  between  a  mother  and  her  son.  and  a 
confession  of  judgment  by  them,  in  each  of  w^hich  it  is  stated  that  they 
are  partners,  are  not  effective  by  way  of  estoppel  as  to  an  assignee  for 
creditors  under  a  general  assignment  made  by  the  mother  —  there  being  no 
privity  between  the  parties  in  the  judgment  and  the  general  assignee,  or 
between  them  and  the  creditors  represented  by  the  general  assignee.    Id. 

8. An  assignment  not  set  aside  for  frauds  upon  it.]    What  are  frauds 

upon  a  general  assignment,  as  distinguished  from  frauds  in  it,  and  do  not 
require  it  to  be  set  aside,  considered.    Id. 

Creditor's  suit  —  assignment  made  by  a  corporation  after  a  fraudulent 

transfer  of  its  property  — assignee  enjoined  from  disposing  of  property — author- 
ity for  bringing  tlie  suit. 

See  KoECHL  v.  Leibinger  &  Oehm  Brewing  Co 673 
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ASSOCIATION  —  ExpuUian  of  a  member  from  a  club  —  notice  that  a  charge 
will  be  considered  at  a  hearing  before  the  board  of  directors  —  the  proff  may  be 
made  as  broad  as  the  notice  —  mandamus.]  A  member  of  an  association,  incor- 
porated under  chapter  267  of  the  Laws  of  1875  and  subject  to  the  provisions 
of  the  Membership  Corporation  Law  (Chap.  559  of  the  Laws  of  1895).  issued 
a  circular  letter  to  the  other  members  of  the  association,  criticising  the 
action  of  the  board  of  directore  in  rejecting  a  person  proposed  for  member- 
ship and  suggesting  that  a  special  meeting  of  the  members  be  called  at  which 
the  by-laws  might  be  so  amended  that  the  person  rejected  could  be  elected 
to  membership  and  "similar  club  mistakes"  be  prevented,  and  stating  that 
the  person  proposed  had  been  rejected  by  two  blackballs. 

The  board  of  directors,  which  had,  under  the  by-laws  of  the  association, 
power  to  annul  a  membership  for  conduct  likely  "to  endanger  the  welfare, 
interests  or  character  of  the  association,"  sent  a  letter  to  the  member,  stating 
that  upon  a  certain  day  it  would  hold  a  meeting  to  consider  the  matter  of 
the  circular  "in  its  prejudicial  bearing  upon  the  interests  of  the  club,"  and 
requesting  him  to  be  present  at  the  meeting  "to  give  such  explanations 
as  vou  may  desire  to  make  in  justification  of  your  action." 

At  the  meeting,  the  preisdent  of  the  board,  after  calling  upon  the  mem- 
ber to  state  why  he  had  issued  the  circular,  refused,  against  the  objection  of  the 
member  that  such  proceeding  was  not  in  accordance  with  the  letter  of  notifi- 
cation to  him  to  appear,  to  permit  him  to  discuss  the  rejection  of  the  pro- 
posed member,  but  confined  the  trial  to  the  consideration  of  the  statement 
in  the  circular  that  only  two  blackballs  had  been  cast  against  the  person 
propose<l  for  membership,  which  was  charged  to  be  a  false  statement, 
and  subsequently  the  board  expelled  the  member. 

Upon  an  appeal  from  an  order  dismissing  an  alternative  writ  of  mandamus 
issued  to  review  this  action  of  the  board  of  directors,  it  was 

Held,  that  the  relator  was  entitled,  under  the  letter  of  notification,  to  discuss 
the  rejection  of  the  proposed  member  as  being  one  of  his  reasons  for  issuing 
the  circular,  and  also  to  show  as  another  of  such  reasons  that  the  clerk  of  the 
club  had .  informed  him  that  only  two  blackballs  had  been  cast  upon  such 
rejection; 

That,  under  the  circumstances,  the  relator  was  entitled  on  the  trial  of  the 
issues  in  the  mandamus  proceeding  to  have  submitted  to  the  jury  the 
Question  whether  he  had  been  given  reasonable  notice  to  defend  himself  upon 
the  charge  upon  which  he  was  expelle<l.  i.  e.,  of  making  a  willful  or  reckless 
misstatement  in  the  circular.    People  ex  rel  Ward  o.  Uptown  Assn 297 

Trusts  —  transfer  of  a  fund,  collected  by  subscription  by   an  alumni 

association,  to  a  seminary  upon  certain  conditions  —  violation  of  the  conditions 
by  the  seminary — incorporation  of  the  association  testing  the  title  to  the  fund  in 
it  —  right  of  the  corporation  to  retake  the  fund  from  the  seminary. 

See  Associate  Alumni  v.  General  Se.minary 144 

Will  —  void  gifts  to  henewlent  societies  —  a  son,  the  residua}*y  devisee  and 

legatee,  prevented  by  the  will  from  taking  them  —  lie  takes  them  as  heir  at  laic. 

See  Henrk^ues  v.  Sterling,     (Nos.  1  &  2) 30 

See  Corporation. 

ATT ACHXENT—  Contract  liability  on  the  undertaking.]  1.  An  undertak- 
iD^>  ^iven  upon  the  issuing  of  a  warrant  of  attachment,  creates  a  contract- 
liability,  and  in  an  action  brought  upon  such  undertiiking  a  counterclaim 
arising  upon  contmct  mav  be  interoosed  by  the  sureties  signing  it. 

See  BiEN  f .  Freund ". 203 

2.  Counterclaim  against  the  defendant  in  the  attachment  suit  enforced 

against  an  assignee  of  the  undertaking.]  In  an  action  brought  upon  the 
undertaking  by  an  assignee  thereof,  the  sureties  are  entitled,  under  section 
502  of  the  Code  of  Civil  Procedure,  to  interpose  against  such  assignee,  as 
a  counterclaim,  a  demand  against  the  defendant  in  the  attachment  suit, 
which  they  purchased  before  receiving  notice  of  the  assignment  of  the 
undertaking.    Id. 

3.  When  a  claim  must  ^te  purchased  to  be  ara liable  as  a  set-off.]  A  per- 
son who  is  liable  upon  a  contract  obligation,  which  has  been  assigned  to  a 
third  party,  may  protect  himself  against  such  obligation  in  the  hands  of 
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ATTACHMENT  —  Continued.  paok. 

the  assiguee  by  the  purchase  of  a  cause  of  action  against  the  original  cred- 
itor at  any  time  before  notice  of  the  assignment.     Id. 

4.  Attacliment  of  savings  bank  accounts.]    The  levy  of  an  attachment 

upon  savings  bank  accounts  standing  in  the  name  of  the  attachment  debtor 
-will  not  be  disturbed  upon  the  ground  that  the  moneys  represented  l)y  the 
accounts  belonged  to  an  estate,  where  it  appears  that  the  attachment  debtor 
was  not  only  executrix  of  the  estate  but  also  residuary  legatee  —  certainly 
until  the  sheriff  has  had  an  opportunity  to  be  heard  in  the  matter. 

Kelly  v.  Baker ". 217 

ATTOBNET  AND  CLIENT  — Neio  York  c%ty— bills  of  an  attorney  desig- 
nattd  to  act  in  a  proceeding  to  take  property  for  the  board  of  education  —  t?ie  tax- 
ation tJiereofby  a  justice  of  tJie  Supreme  Court  is  a  judicial  act  — mandamus. 

See  People  ex  rel.  Allison  v.  hd.  op  Education 208 

Fraudulent  conveyances  to  secure  bona  fide  indebtednesses — effect  of  the 

debtor  and  creditors  being  represented  by  Vie  same  attorneys. 

See  SoMMERs  v.  Cottentin 241 

Power  of  the  court  to  make  an  adequate  allowance  to  an  attorney  defend- 
ing proceedings  de  lunatico  inquirendo. 

See  5lATTfiR  OF  Hardy 164 

BAILMENT — Dtlitery  to  the  husband  of  the  bailor  —  liability  tJierefor.] 
1.  Where  a  wife  deposits  goods  and  takes  therefor  a  receipt,  which  states 
that  '*  the  receipt  must  be  returned  on  delivery  of  the  goods;"  and  the  bailee 
thereafter,  without  requiring  the  return  of  the  receipt,  delivers  the  goods  to  her 
husband,  the  wife  is  entitled  to  recover  the  value  of  the  goods  at  the  date  of 
a  demand  therefor  by  her,  and  she  is  not  limited  in  her  recovery  to  the 
lowest  estimate  of  the  value  of  the  articles  as  testified  to  by  an  expert  called 
by  her.     Markoe  v.  Tiffany  &  Co 95 

2. Presumption.]    In  such  a  case  there  exists  a  presumption  that  the 

goods  belonged  to  the  wife.    Id. 

3. What  act  constitutes  conversion.]    It  seems,  that  in  such  a  case  it  is 

not  error  for  the  court  to  charge,  in  an  action  brought  by  the  wife  against 
the  bailee  to  recover  the  value  of  the  goods,  that  the  act  of  the  bailee  in 
delivering  the  goods  to  the  husband  constituted  a  conversion.    Id. 

4. Delivery  to  the  husband  of  presents  given  to  the  husband  and  wife,] 

Qucere,  whether  presents  given  to  a  husband  and  wife,  left  in  the  posses- 
sion of  the  wife,  and  by  her  deposited  for  safe-keeping,  may  be  properly 
delivered  by  the  bailee  to  the  husband.    Id. 

BANKING  —  Payment  of  a  draft  —  liability  of  a  bank  in  collecting  a  draft  for 
a  customer  —  effect  of  tlie  acceptance,  by  its  agents  of  the  di'awetfs  draft  upon 
a  tJdrd  jyersim.]  1.  Where  the  agent  of  a  bank  in  which  a  draft  has  been 
deposited  for  collection  surrenders  the  draft  to  the  drawee  and  accepts  a  draft 
foi*  its  amount,  drawn  by  the  drawee  upon  a  third  person,  the  first -mentioned 
draft  is  thereby  paid,  the  presumption  being  that  the  drawee's  draft  was 
accepted  in  payment  of  the  draft  received  for  collection;  in  any  event,  the 
collecting  bank  is  bound  either  to  return  to  its  customer  the  draft  received 
for  collection,  properly  protested,  so  as  to  charge  the  drawer,  or  to  pay  him 
the  money.     Kirkham  v.  Bank  of  America \ 110 

2. Liability  for  tfie  act  of  a  collecting  a^ent.]    A  bank  which  receives 

from  a  customer  a  draft  for  collection  is  liable  for  a  loss  occasioned  by 
the  acts  of  its  correspondents  or  other  agents  selected  by  it  to  effect  the 
collection.     /(/, 

8. Effect  of  the  collecting  bank  treating  tlie  note  as  paid.]    The  effect  of 

a  collecting  bank  in  such  a  case  having  notified  its  customer  that  a  draft 
left  with  It  for  collection  was  paid,  and  having  credited  the  customer  in 
its  account  with  him  with  the  amount  thereof,  and  for  a  long  time  thereafter 
having  acted  upon  the  theory  that  the  customer  was  entitlSi  to  regard  the 
draft  as  paid,  considered.     Id. 

4.  Bona  fide  transferee  of  negotiable  paper.]    The  receipt  by  brokers  of 

a  check  drawn  on  a  bank  by  a  customer  "as  trustee,"  and  deposited  with  the 
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brokers  in  an  account  with  this  customer  '*  as  trustee,"  and  proof  that  a  sub- 
terfuge to  withdraw  the  money  from  the  category  of  trust  funds  was  resorted 
to  by  a  repayment  of  the  money  by  a  check  drawn  by  the  brokers  to  the 
trustee,  who  immediately  deposited  the  proceeds  of  such  check  with  the 
brokers,  were  considered  to  be  sufficient  evidence  of  notice  on  their  part  of 
the  trust  character  of  the  money.    Marshall  v.  de  Cordova 615 

Attachment  of  savings  bank  accounts. 

See  Kelly  p.  Baker 217 

BENEVOLENT  SOCIETY : 

See  Association. 

BICYCLE  —  Negligence  —  death  of  a  bicycle  rider  earning  out  from  behind  an 
approaching  car  at  a  street  railroad  crossing. 
See  Negligence. 

BILL  OF  PABTICULABS : 

See  Pleading. 

BILLS  AND  NOTES  —  A  note  valid  in  its  inception^ it  may  be  sold  at  any 
price. '\  1.  Where  a  note  had  a  business  inception  at  the  time  it  was  made 
it  is  immaterial,  in  an  action  against  the  payee,  what  a  subsequent  holder 
I)aid  for  it.     Blatr  v.  Hagemeter 219 

2.  Burden  of  proof  as  to  its  diversion  from  the  purpose  for  which  it  was 

given.']  Where,  in  an  action  upon  a  promissory  note,  the  defense  that  it 
was  diverted  from  the  purpose  for  which  it  was  given  is  interposed,  the 
defendants  must,  in  order  to  defeat  a  recovery,  show  that  the  plaintiff,  pre- 
sumptively a  bona  fide  holder  thereof  for  value  and  before  maturity,  had 
notice  of  the  diversion,  or  adduce  some  clear  evidence  that  he  was  guilty  of 
bad  faith  in  taking  the  note.    Id. 

3.  Questions  of  diversion  and  of  good  faith  to  be  submitted  to  the  jury.] 

Evidence  considered  upon  which  it  was  held  to  be  erroneous  for  the  trial 
court  to  take  from  the  jury  the  questions  as  to  the  circumstances  under 
which  a  promissory  note  was  given,  as  to  whether  it  had  been  diverted  from 
the  purpose  for  which  it  was  given,  and  as  to  whether  the  plaintiff  was  a 
bona  fide  holder  for  value  thereof.     Id. 

Payment  of  a  draft  —  liability  of  a  bank  in  collecting  a  draft  for  a  cus- 
tomer—  efiect  of  the  acceptance,  by  its  agent,  of  the  drawees  draft  upon  a  third 
person. 

See  Kirkhah  v.  Bank  op  America 110 

BOABD  OF  HEALTH : 

See  Health  Board. 

BONA  FIDE  PUBCHASEB—  Cf  negotiable  paper. 
See  Bills  and  Notes. 

BOND  —  Sheriff  of  New  York  —  liability  of  his  executrix  and  sureties  for  fees 
not  paid  over  under  chapter  523  of  1890  — constitutionality  of  that  act  —  estop- 
pel to  deny  its  validity — form  of  a  bond  under  this  statute —  the  city  may  sue 
upon  it. 

See  Mayor  v.  Gorman 191 

Attachment  —  contract    liability    on    the    undertaking  —  counterclaim 

against  the  defeiulant  in  tJie  attacJiment  suit  enforced  against  an  assignee  of  the 
utulertaking  —  it  must  exist  before  notice  of  an  assignment  of  the  undertaking. 

See  BiEN  V.  Freund 202 

Railroad  cor])oration  —  execution  of  a  mortgage  to  secure  bonds  —  limi- 
tations of  the  palter  to  borrow  money. 

See.  Flynn  v.  Coney  Island  &  B.  R  R.  Co 416 

Injunction  order  —  security  which  may  be  demanded  on  granting  it. 

See  CoRBiN  V.  Casina  Land  Company 408 

App.  Div.— Vol.  XXYI.        80 
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BBOKEB: 

See  Principal  and  Agent.  paob. 

BROOKLYN  — /te  park  commimoner  has  no  power  to  maintain  an  action  to 
premnt  the  maintenarice  of  a  steam  railroad  on  Fort  Hamilton  parkicay  — 
remedy  where  a  railroad  is  operated  in  defiant  of  law.  * 

See  People  ex  rel.  Cocheu  v,  Dettmeb 327 

BXJBBEK  OF  PBOOF: 

See  Evidence. 

CANCELLATION  —  Of  a  fire  insurance  policy. 
See  Insurance, 

CABBIEB  —  The  act  limiting  the  sale  of  passage  tickets  to  comTnon  carriers 
and  their  authorized  agents  is  constitutional. 

See  People  ex  rel.  Tyroler  v.  Warden 228 

CASE  —  On  appeal. 
See  Appeal. 

CAUSE  —Of  an  accident. 
See  Negligence. 

CHABGE  —  Of  the  judge. 
See  Trial. 

CHATTEL  —  Law  of  chattels. 

See  Personal  Property. 

Sale  of 

See  Sale. 
CITY: 

See  Municipal  Corporation. 

CITY  STREET : 

See  Municipal  Corporation. 

CLAIM  AND  DELIVEBY  —  Of  chattels. 
See  Replevin. 

CLOUD  ON  TITLE  —  Remedy  foi-  its  removal. 

See  EciuiTY. 
CLUB: 

See  Association. 

CODE  OF  CIVIL  PBOCEDUBE  —  §  83  —  Trial  —improper  comments  of 
the  court  in  the  presence  of  the  jury  —  mode  of  renewing  such  comments. 

See  Klinker  v.  Tiurd  Avenue  R,  R.  Co 322 

§  502  —  Attachment  —  contra/^  liability  on  the  undertaking  —  counter- 

claim  against  the  defendant  in  the  attacliment  suit  enforced  against  an  assigfiee 
of  the  undertakifig  —  it  must  exist  before  notice  of  an  assignment  of  the 
undertaking. 

See  BiEN  V.  Freund 202 

§  549  —  Pleading  —  application  for  an  order  of  arrest  for  fraud —  the 

facts  constituting  the  fraud  must  be  stated. 

See  Harrisburg  Pipe  Bending  Co.  v.  Welsh 515 

§603  —  Injunction,  dependent  upon  the  cause  of  action  —  the  right 

thereto  must  appear  in  the  complaint. 

See  Sanders  v.  Ader 176 

§  986  —  Place  of  trial  —  although  a  motion  to  change  it  for  the  conteni- 

ence  of  witnesses,  is  denied  on  that  ground,  the  change  may  be' granted  on  the 
ground  that  both  parties  reside  in  the  county  to  which  the  venue  is  changed,  not- 
withstanding the  fact  that  no  demand  has  been  fnade  for  such  change,  as  a  mat- 
ter of  right. 

See  Navratil  v.  Bonn 460 

§  994  —  Decision  of  a  motion  to  direct  a  verdict  —  exception  thereto,  hoio 

taken,  wlien  the  decision  is  reserved — power  of  revieio  by  the  appellate  court. 

See  Elliott  v.  Van  Schaick 687 
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CODE  OF  CIVIL  PBOGEDXJBE  —  Continued,  paob. 

§  1032  —  Appeal  —  to  authorize  a  review  of  a  decision  made  under  Code 

Cicil  Procedure,  section  1022,  an  exception  must  be  filed. 

See  Prick  v.  Levy 620 

§  1185  —  Decision  of  a  ^notion  to  direct  a  verdict  —  exception  thereto,  how 

taken,  wfven  the  decision  is  reserved — power  of  review  by  tJie  appellate  court. 

See  Elliott  v.  Van  Schaick 587 

§  1421  —  Action  against  a  shenff — executors  of  his  indemnitors  cannot 

be  substituted  in  his  stead  —  the  statute  construed  in  analogy  to  the  common  laii>. 

See  BucHNER  &  Co.  v.  Tamsen 612 

§§  1638,  1639 —  T?ie  plaintiff  in  an  action  to  determine  claims  to  real 

estaie  must  show  possession. 

See  PURDY  V.  COLLYER 338 

§  1695  —  Replevin  —  requisition  set  aside  where  the  affidavit  insufficiently 

describes  the  property  sought  to  be  replevied. 

See  ScH wiETERiNG  V.  Rothschild 614 

§  1704  —  Replevin  —  an  undertaking  to  reclaim  property  —  it  need  not 

be  described  as  being  tlie  same  property  described  in  the  plaintiff's  affidavit  — 
whcU  is  n/>tice  that  the  defendarits  will  contest  the  identity  of  tits  property. 

See  Rouse  v.  IIaas 171 

§  1902  —  Next  of  kin,  for  whom  an  executor  may  sue  —  effect  of  the  death 

of  the  next  of  kin  before  the  trial. 

See  Mundt  v.  Glokner 123 

§  1925  —  Action  by  a  taxpayer  to  prevent  waste — injunction  to  restrain 

an  electric  company  from  unlawfully  excavating  in  a  public  park,  in  order  to  set 
poles  — failure  to  allege  tliat  city  officials  intend  to  do  an  unlawful  act. 

See  Sheehy  v.  McMillan 140 

§  2336  —  Power  of  t?is  court  to  make  an  adequate  allowance  to  an  attorney 

defending  proceedings  de  lunatico  inquirendo. 

See  Matter  op  Hardy 164 

§  2718 —  Plea  of  plene  administravit  —  right  of  a  claimant  to  put  his 

claim  in  judgment. 

See  Mayor  v.  Gorman 191 

Chap.  15,  tit.  4.  art.  1  —  Creditor's  suit  —  assignment  made  by  a  corpo- 
ration after  a  fraudulent  transfer  of  its  property  —  assignee  enjoined  from  dis- 
posing of  property  —  authority  for  bringing  the  suit. 

See  KoECHL  v.  Leibinger  &  Oehm  Brewing  Co 573 

rSee  table  of  sections  of  the  Code  of  Civil  Procedure  cited,  ayite,  in  this 
volume.] 

CODE  OP  CBIMINAL  PBOCEDUBE  —  §§  484,  718  —  Liquor  Tax  Law  — 
an  offender  against  its  provisions  cannot  be  sentenced  to  an  imprisonment  of  one 
day  for  each  dollar  of  the  fine  unpaid  —  discharge  under  a  wnt  of  habeas  corpus. 

See  People  v.  Stock  564 

rSee  table  of  sections  of  the  Code  of  Criminal  Procedure  cited,  ante,  in  this 
volume.] 

COMMERCE  —  By  railways. 
See  Railroad. 

By  water. 

See  Shipping. 

COMMISSION—  Of  brokers. 

See  Principal  and  Agent. 

COMMON  CABBIEB : 

See  Carrier. 
S'-e  Railroad. 
See  Shipping. 

COMPLAINT: 

See  Pleading. 
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CONDITION  —  In  a  contract. 
ISee  Contract. 

In  an  insurance  policy/. 

JSee  IxsuitANCE. 

CONSTDEBATION  —  Cf  contracts. 

S.e  Contract.  page. 

CONSPIBACT  —  Subornation  of  perjury — proof  of  acts  and  declarations  of 
conspirators,  out  of  each  other* s  presence,  is  admissible — proof  of  attempts  to 
induce  others  to  sirear  falsely  —  cross-examinaiion  as  to  collateral  fnatters. 

See  People  p.  Van  Tahsel 445 

CONSTITUTIONAL  LAW—  T?ie  act  limiting  the  sale  of  passage  tickets  to 
coninwn  corners  and  tJieir  authorized  agents  is  constitutional.']  Chapter  506 
of  the  Laws  of  1897  (coustituting  gg  615,  616  of  the  Penal  Code),  confining 
the  sale  of  passage  tickets  exclusively  to  common  carriers  or  their  author- 
ized agents,  and  providing  for  the  redemption  bj  the  carriers  of  tickets  not 
used,  is  designed  to  protect  passengers  from  fraud  in  the  sale  of  such  tickets, 
and  is  a  proper  exercise  of  the  police  power  of  the  State  over  the  general 
subject  of  transportation.  It  does  not  deprive  a  person  who,  in  consequence 
of  it,  is  prevented  from  continuing  the  business  of  speculating  in  passage 
tickets,  of  life,  liberty  or  property  without  due  process  of  law,  nor  deny  to 
him  the  equal  protection  of  the  law  within  the  meaning  of  the  Constitution  of 
the  United  States;  nor  does  it  impair  the  obligation  of  a  contract  or  constitute 
an  invasion  of  the  exclusive  power  of  Congress  to  regulate  interstate  com- 
merce.   People  ex  rel.  Tyroler  t.  Warden 2*28 

Crimes  —  a  crime  cJiarged  as  a  second  offense — proof  on  t/ie  trial,  of  the 

fm'mer  offense  although  the  prisoner  admits  it  —  it  is  not  violative  of  the 
Constitution. 

See  People  v.  Sickles 470 

CONSTBUCTION  —  Of  constitutional  provisiofis. 
See  Constitutional  Law. 

Of  contracts. 

See  Contract. 

Cf  deeds. 

See  Deed. 

Cf  statutes. 

See  Revised  Statutes. 

See  Session  Laws. 

See  Statute. 

See  United  States  Revised  Statutes. 

Of  icilis. 

S^e  Will. 

CONTBACT  —  Construction  of  a  compromise  agreement  of  sale  as  to  goods  deliv- 
ered to  a  factor.]  1.  In  an  action  brought  to  enforce  a  factor's  lien  which 
the  plaintiffs  claimed  to  have  upon  goods  sent  to  them  by  the  defc-udant, 
it  appeared  that  a  dispute  having  arisen  as  to  whether  the  goods  had  been 
sold  to  the  plaintiffs  outright  or  had  been  consigned  to  them  as  factors,  the 
parties  in  compromise  of  the  dispute  entered  into  a  written  agreement  stat- 
mg,  "all  stock  you  (the  plaintiffs)  now  have  and  consider  consigned  to  be 
settled  for  by  note,  and  we  (the  defendant)  guarantee  the  price  of  $50.00 
per  ton.  .  Further,  we  (the  defendant)  agree  to  renew  a  portion  not  more  than 
91.500. 00  of  the  }:>2,500.00  note  already  given  us  on  account,  and  the  June 
sales  *  *  *  to  be  settled  for  on  a  cash  basis;  and  we  agree  to  accept  cus- 
tomers' notes  for  portion  and  cheque  for  balance  in  full  to  July  Ist,  1893." 

Ifekl,  that  the  complaint  was  properly  dismissed: 

That  the  instrument  operated  as  a  transfer  to  the  plaintiffs  of  the  title  to 
the  ffoods  in  question,  and  that  whatever  recourse  they  might  have  against 
the  defendant  would  be  upon  the  guaranty  after  they  had  sold  the  go<^s. 

Spauldino  v.  American  Wood  Board  Co 287 

2. Contract  to  dig  wells,  the  payment  for  the  work  to  be  dependent  on  ths 

amount  of  icater  furnished  —  the  j/roper  construction  of  a  provision  for  a  test 
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CONTRACT  —  C<mHmLed.  page. 

determined  by  the  action  of  the  parties.]  A  contract,  drawn  by  a  layman,  was 
as  follows:  '*  We  agree  to  put  in  for  you  two  wells  to  furnish  station  No.  3 
at  No.  81  Guinett  Street,  Brooklyn,  E.  D.,  at  the  uniform  price  of  $10.00  per 
1,000  gallons  of  water  furnished  per  day  of  24  hours.  *  *  *  It  is  under- 
stood that  after  test  and  upon  completion  of  the  wells  the  price  agreed  upon 
is  due  and  payable."  Under  this  contract  a  test  of  less  than  twenty-four 
hours  continuance  took  place,  of  which  the  corporation  for  which  the  work 
was  to  be  done  was  notified,  and  at  which  its  representative  was  present,  and 
neither  at  that  time  nor  for  a  long  time  thereafter  did  the  corporation  express 
any  dissatisfaction  with  the  manner  in  which  the  test  was  made. 

Held,  that,  under  the  circumstances,  it  was  not  necessary  that  the  test 
should  have  continued  for  twenty -four  hours. 

Bennett  v.  Edison  Electric  III.  Co 363 

3.  Bule  of  construction  of  evidence  ir/iere  a  party  is  in  possession  of  the 

subject-matter  of  a  )iegatire  acermefU.^  Where  a  corporation  in  possession  of 
•wells  presents,  upon  the  trial  of  an  issue  as  to  their  capacity,  very  meagre 
evidence  as  to  their  production,  the  principle  may  be  invoked  against  it  tliat 
where  the  subject-matter  of  a  negative  avermeiat  lies  peculiarly  within  the 
knowledge  of  tlie  other  party,  the  averment  is  to  be  taken  as  true  unless  dis- 
proved by  that  party.     Id. 

4.  Government  contract  —  agreement  to  do  work  npon  the  articles  to  be 

supplied  is  not  an  assignment  of  the  contract.]  A  contract  by  which  one 
party  agrees  to  do  certain  work  upon  articles  which  the  other  party  thereto 
has  contracted  to  supply  to  the  United  States  government  does  not  consti- 
tute an  assignment  of  an  interest  in  the  government  contract  within  the 
meaning  of  section  37«7  of  the  United  States  Revised  Statutes.  for])id(ling 
such  an  assignment.     White  v.  McNulty 173 

6.  Objection  that  the  government  contractor  was  not  a  manufacturer  or 

regular  dealer  in  tlie  articles  to  be  supplied.]  The  objection  that  the  govern- 
ment contract  was  illegal  under  section  8722  of  the  United  States  Revised 
Statutes,  because  the  contractor  was  not  a  manufacturer  of  or  regular  dealer 
in  the  articles  which  he  contracted  to  supply,  can  be  taken  advantage  of  only 
by  the  government.    Id. 

6.  Contract  to  plaster  a  '^seven-story  building,     »    »    «    according  to 

pUms  furnished  "  construed.]  A  contract  to  plaster  "your  seven-story  build- 
ing, *  *  *  according  to  plans  furnished  us  by  your  architect,"* is  to  be 
construed  as  a  contract  not  to  plaster  all  of  the  '*  seven-story  building,"  but 
to  plaster  it  "according  to  plans  furnished;"  and. the  contract  not  l)eing 
formal  and  no  specifications  having  been  furnished,  it  is  competent  upon  the 
trial  of  an  issue  as  to  whether  the  contract  embraced  the  plastering  of  the 
basement  and  bulkhead  of  the  building,  to  show  what  was  said  between  the 
parties  in  regard  to  the  portions  of  the  building  to  be  plastered. 

Adamant  Manufacturing  Co.  c.  Bach 255 

7.  Ecidence  of  a  custom.]    In  such  a  case  it  is  not  improper  to  exchule 

evidence  of  the  custom  of  the  building  trade  as  to  what  is  included  in  the 
expression  a  **  seven-story  building."    Id. 

8.  Breach  of  contract  —failure  to  pay  as  agreed  —  excuse  must  be  shown 

therefor.]  Where  a  dealer  in  flowers  has  not,  during  a  period  of  five  weeks, 
paid,  in  accordance  with  the  terms  of  his  contract,  for  flowers  delivered  to 
him.  in  any  one  of  such  weeks,  but  has  in  each  case  been  several  days  behind- 
hand in  his  payments,  and  when  payment  has  been  demanded  has  refused 
to  make  it,  it  is  improper,  in  an  action  brought  against  such  dealer  by  the 
vendor  of  the  flowers,  to  recover  damages  as  for  a  breach  of  the  contract  by 
the  dealer,  in  the  alwence  of  some  good  excuse  furnished  by  him  for  such 
defaults  on  his  part,  to  dismiss  the  complaint. 

It  seems,  that,  if  excuse  be  given,  a  question  of  fact  is  presented. 

Devoy  v.  New  York  Cut  Flower  Co 539 

9. Agreement  by  a  wife  to  pay  Iter  husband  one-half  of  the  profits  on  a 

purchase  and  sale  of  real  estate  —  protf  required  and  consideration  nertmtry 
to  sustain  it.]  1.  An  oral  agreement  made  by  a  wife  with  her  husband 
to  the  effect  that  she  will  purchase  certain  real  estate,  and  whenever  it 
is  sold  will  pay  him  one-half  the  proceeds,  after  deducting  the  purchase 
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CONTBACT—  Continued. 

price,  cannot  be  enforced  unless  its  terms  and  conditions  are  clearly  proven 
and  it  is  shown  to  have  been  based  upon  a  good  and  valuable  considera- 
tion —  a  meritorious  consideration  is  not  sufficient. 

Where,  in  an  action  brought  upon  the  alleged  agreement  by  the  husband 
after  a  resale  of  real  estate  purchased  by  the  wife,  it  appears  that  the  prop- 
erty was  bid  in  by  him  in  the  name  of  the  wife  and  was  paid  for  with  money 
borrowe(i  by  her  and  by  a  purchase-money  mortgage,  and  there  is  no  evi- 
dence of  any  definite  arrangement  before  or  at  the  sale  (the  agreement,  if 
any  was  made,  having  been  made  after  the  sale),  or  of  any  consideration  to 
support  the  alleged  agreement  as  to  the  disposition  of  the  proceeds,  the 
complaint  is  properly  dismissed.     Gouge  p.  Gouge 154 

New  York  city  —  purc/iase  of  supplies  —  wlien  a  supply  is  **  rieedftd  for 

any  particular  purpose"  and  the  contract  exceeds  |1,000.  it  must  be  atrarded 
uj)on  bids  submitted  after  public  notice —  several  orders  each  less  than  but  together 
exceeding  $1,000  are  within  the  statute. 

See  Walton  t.  The  Mayor 76 

Corporation  —  guaranty  of  a  lease  executed  tty  a  brewing  company  in  con- 
sideration of  Vie  lessees  promise  to  buy  beer  from  the  company  —  the  plea  of 
ultra  vires  cannot  be  asserted  —  sealed  instrument  expressing  a  consideration. 

See  KoEHLER  &  Co.  v.  Reinheimer 1 

A  written  sealed  lease — a  prior  parol  promise  by  the  landlord  to  make 

repairs  is  merged  in  it  — a  promise  during  the  term  to  repair  if  tJie  tenant  would 
remain  is  without  consideration. 

Ses  Hall  «.  Beston 105 

Oral  agreement  by  a  vendee,  in  consideration  of  a  deed  of  land,  to  dis- 
charge mortgages  on  other  land  of  th>e  vendor  —  Statute  of  Frauds —  Statute  of 
Limitations. 

See  PURDY  V.  COLLYER 388 

specific  performance  of  an  oral  a^reem^nt  by  which  a  daughter  promised 

to  convey  lands,  for  which  the  father  7iad  paid,  as  he  might  direct. 

See  Jeremiah  v.  Pitcher 402 

Promise  of  a  landlord  to  repair  a  ceiling  — personal  injury  to  the  tenant 

fr<ym  its  breach —  liability  of  the  landlord —  remedy  of  the  tenant. 

See  Schick  r.  Fleischhauer 210 

Expert  employed  to  investigate  in  reference  to  the  fall  of  a  building  —  he 

may  charge  fees  for  attending  a  coronei^s  investigation. 

See  Brown  v.  Travelers'  Life  &  Ace.  Ins.  Co 544 

Action  to  recover  for  the  loss  of  profits  which  would  have  accrued  but  for 

defendant's  default — proof  required  to  sustain  it. 

See  fixRiGHT  V.  American  Belgian  Lamp  Co 881 

The  consideration  necessary  to  sustain  an  agreement  to  extend  the  time  of 

payment  of  an  obligation,  considered. 

See  TopLiTZ  v.  Bauer 135 

Sufflciency  of  a  complaint  for  its  enforcement. 

See  Kelly  v.  Baker 217 

Relitting  to  negotiable  paper. 

See  Bills  and  Notes. 

Laio  of  relating  to  deeds. 

Se^  Deed. 

Betiretn  husbatid  and  wife. 

Ste  Husband  and  Wife. 

Of  insurance. 

See  Insurance. 

Late  of,  relating  to  mortgages. 

,*!^e  MoRTGA(}E. 

CONTBIBUTOBY  NEGLIGENCE : 

Se  Negligence.  , 
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OONVEBSIOK  —  Of  personal  property. 
-Sp<?  Personal  Property. 

CONVEYANCE  : 

See  Deed.  paok. 

COBPOBATION  —  Validity  of  an  imie  of  nearly  all  the  stock  to  a  eoTutrue- 
tion  company.]  1.  Where  a  water  company,  having  no  creditors  and  only 
three  stockholders,  each  holdinff  one  share  of  stock,  enters,  with  the  consent 
of  two  of  the  stockholders,  and  without  objection  on  the  part  of  tlie  third, 
into  a  contract  for  the  construction  of  its  plant,  whereby  it  agrees  to  pay  the 
constructing  firm,  among  other  things,  the  balance  of  its  entire  issue  of  stock, 
and  the  contract  is  fully  performed  on  both  sides,  a  person  who  subse- 
quently buys  stock  which  was  issued  to  his  assignor  in  payment  for  ^<srvices 
rendered  to  the  constructing  firm,  cannot  be  heard  to  assert  that  the  contract 
was  invalid  upon  the  ground  that  it  was  executed  in  fraud  of  the  rights  of 
the  stockholders;  this  is  certainly  the  case  where  he  does  not  offer  to  restore 
to  the  constructing  firm  the  value  paid  by  it  for  the  stock. 

Drake  r.  New  York  Suburban  Water  Co 499 

2. Binding  force  of  a  former  a(ffudication  that  a  consolidation  of  com- 
panies irns  valid?\  A  judgment  in  an  action  adjudging  that  the  proceedings 
to  effect  a  consolidation  of  two  corporations  were  valid,  is,  although  not 
pleaded,  conclusive  evidence  of  that  fact,  where  it  becomes  an  issue  in  an 
action  brought  against  the  corporations  by  a  stockholder  acq[uiring  his  stock 
through,  and  who  is  in  privity  with,  one  of  the  plaintiffs  in  the  first-men- 
tionea  action  in  which  such  judgment  was  entered.    Id. 

3. Estoppel  created  by  the  acquiescence  of  a  stockholder  in  the  acts  of  the 

corporation.]  It  is  the  duty  of  a  stockholder,  if  he  desires  to  set  aside  acts 
of  the  corporation,  to  act  prompt]  v,  and  in  failinj^  to  do  so  he  becomes  bound 
by  his  acquiescence  therein,  and  is  estopped  from  asserting  any  right  as 
against  a  person  who  has  in  good  faith  dealt  with  the  corporation  and  received 
its  securities. 

A  delay  of  several  years  held  to  be  fatal.    Id. 

4. The  rig/its  of  corporate  creditors  must  be  first  protected-  in  adjudicat- 
ing as  to  those  of  the  stockholders.]  The  rights  of  a  stockholder  are  subordi- 
nate to  those  of  creditors  of  a  corporation,  and  the  courts  will  not  approve  any 
ludgment  which  directs  a  sale  of  all  the  property  of  certain  corporations 
in  the  interest  of  a  stockholder,  or  of  one  particular  class  of  stockholders,  and 
which  makes  no  provision  for  the  payment  of  creditors.    Id. 

5. Power  to  make  by-laws  limiting  tlie  right  to  vote  upon  or  to  transfer 

its  stock  until  dues  are  paid.]  The  right  of  a  stockholder  in  a  corporation  to 
vote  upon  and  to  transfer  his  stock  can  be  limited,  if  at  all.  only  by  an 
express  statutory  provision,  or  by  a  provision  in  the  articles  of  association; 
a  by-law  by  which  a  stockholder  is  prevented  from  voting  upon  or  trans- 
ferring his  stock  until  all  dues  thereon  have  been  paid  is  invalid,  even  as 
against  a  stockholder  who  agreed  to  take  his  stock  subject  to  *'  the  by-laws 
*    *    *    as  to  dues  and  transfers."    Kinnan  v.  Sullivan  County  Club.  . .  218 

6. Construction  of  section  11  of  the  General  Corporation  Law.]    Section 

11  of  the  General  Corporation  Law  (Laws  of  1890,  chap.  563).  empowering 
a  corporation  to  make  by-laws  regulating  the  transfer  of  its  stock,  only 
authorizes  the  corporation  to  prescribe  the  officer  by  whom  the  stock  shall 
be  transferred  and  the  mcde  of  its  transfer;  it  does  not  authorize  an  irnpo- 
sition  upon  the  stock  of  a  penalty  limiting  the  unconditional  right  of  trans- 
ferring It,    Id. 

7. Guaranty  of  a  lease,  executed  by  a  breuying  company  in  consideration 

of  the  lessee's  promise  to  buy  beer  from  tJte  company.]  A  guaranty  of  the  per- 
formance by  the  lessee  of  premises  to  be  used  as  a  saloon,  of  the  conditions 
and  covenants  contained  in  the  lease,  executed  by  a  corporation  organized 
under  the  General  Manufacturing  Act  (Laws  of  1848,  chap.  40).  for  the 
manufacture  of  ales  and  beer,  in  consideration  of  the  lessee's  promise  to 
buy  his  beer  of  the  corporation,  is  not  ultra  vires. 

Eoehler  &  Co.  0.  Reinheimek 1 
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COBPOBATIOK—  Continued.  paob. 

8. The  plea  of  ulti*a  vires  cannot  be  asserted.']    When,  moreover,  it 

appears  that  the  lessor  delivered  possession  of  the  premises  to  the  lessee,  in 
reliance  upon  such  guaranty,  the  corporation  will  not  be  permitted  to 
advance  the  plea  of  ultra  vires.    Id. 

9. Sealed  instniinent  expressing  a  consideration.^    The  fact  that  such  a 

contract  is  under  seal  and  expresses  a  consideration  is  sufficient  to  sup- 
port it.     Id. 

Trvsts —  transfer  of  a  fund,  collected  by  siibscnption  by  an  alumni  asso- 
ciation, to  a  seminary  upon  certain  conditions  —  vudation  of  the  condition  by 
t?ie  seminary  —  incorporation  of  the  association  vesting  the  title  to  the  fund  in  it 
—  right  of  the  corporation  to  retake  the  fund  from  the  seminary. 

See  Associate  Alumni  v.  General  Seminary 144 

Taxation  of  a  c/)rporation  —  a  deduction  of  ten  per  cent  of  its  capital 

stock  depends  on  its  surplus  equalling  that  sum — failure  to  prove  the  source  of 
a  surplus  —  an  objection  not  taken  before  the  assessors  is  not  available  at  Special 
Term. 

See  People  ex:  rel.  Citizens'  Illum.  Co.  v.  Nefp 542 

Action  against  a  director  for  a  failure  to  file  an  annual  report —  Uace  to 

serve  an  ameiided  answer  —  merits  of  the  proposed  answer  not  considered  —  laches 
in  making  tlie  application. 

See  Gerdau  v.  Faber 606 

Creditor's  suit — assignment  made  by  a  corporation  after  a  fraudulent 

transfer  of  its  property  —  assignee  enjoined  from  disposing  of  property  — 
authority  for  bringing  the  suit. 

See  KoECHL  v.  Leibinoer  &  Oehm  Brewing  Co 573 

Will  — void  gifts  to  benevolent  societies  —  a  son,  the  residuary  devisee  and 

legatee,  prevented  by  the  will  from  taking  them  —  Jie  takes  them  as  heir  at  latr. 

See  Uenriques  v.  Sterling.    (Nob.  1  «&  2) 80 

Taxation  —  when  the  riiacJiinery  of  a  corporation  is  taxaMe  as  *'  land." 

See  People  ex  rel.  Nat.  St.\rch  Co  v.  Waldron 527 

Societies,  clubs  and  similar  bodies. 

See  Association. 

COSTS  —  Power  of  the  court  to  m^ke  an  adequate  allowance  to  an  attorney 
defending  proceedings  de  lunaticoinquireudo.]  Section  2336  of  the  Code  of 
Civil  Procedure,  while  making  general  provision  for  the  costs  to  be  awarded 
an  attorney  defending  a  proceeding  taken  to  have  a  person  declared  incom- 
petent, does  not  regulate  the  compensation  for  services  rendered  as  between 
attorney  and  client. 

It  is  important  that  an  alleged  lunatic  should  be  afforded  ever}*  reason- 
able opportunity  to  defend  himself  in  proceedings  instituted  to  have  him 
adjudged  to  be  insane;  and  if  he  be  ultimately  found  to  be  insane  the 
court  has  the  power  to  award  such  sum  as  seems  reasonable  and  right 
under  the  circumstances,  payable  out  of  his  property,  to  the  attorney  who 
has  rendered  services  in  defending  him.     Matter  of  Hardy 164 

Mortgage  foreclosure  —  the  costs  are  a  necessary  incident  to  the  mortgage 

lien  —  they  are  enforcible  out  of  surplus  moneys  in  the  same  manner  as  the  debt 
itself. 

See  BusHWiCK  Savings  Bank  v.  Traum 582 

C0T7NSEL  FEE : 

See  Costs. 

C0T7NTEBCLAIM: 

Seie  Set-off. 

COURT — Moneys  jxiid  into  court  by  New  York  city  in  condemnation  proceed- 
ings —  they  are  subject  to  the  ctmtrol  of  tfte  court,  and  it  may  cfiange  the  custodian 
to  the  end  tJiai  the  life  tenant  may  receive  a  higher  rate  of  interest  —  7iotice  of 
the  projx)sed  cJiange  must  be  giren  to  tlie  remaindermen. 

See  Matter  of  Newton 547 
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OOTTRT  —  Continued,  paob 

jRapid  Transit  Act  —  right  of  the  court  to  impoee  conditions  upon  con- 

iirming  the  report  of  its  cummissioners —  conditions  of  the  bond  required. 

See  Matter  op  R/.Pi2>  Trai^sit  R.  R.  Comrs 608 

Notice  €f  the  appointment  of  a  new  trustee  of  a  mortgage.^ 

See  Griffin  t>.  Baust 558 

CBEDITOB: 

See  Debtor  and  Creditor. 

CBEDITOB'S  ST7IT : 

See  Equity. 

CBIHE  —  Siibornation  of  perjury  ^  proof  of  acts  and  declarations  of  conspira- 
tors, out  of  each  other's  presence,  is  admissible.']  1.  In  order  that  evidence  of 
the  acts  and  declarations  of  one  of  two  persons  (both  of  whom  have  been 
indicted  for  the  crime  of  subornation  of  perjury)  in  the  absence  of  the  other, 
should  be  competent  against  the  latter,  it  must  appear  that  tlie  two  persons 
acted  from  a  common  purpose  and  design  to  do  the  act  constituting  the 
offense.    People  v.  Van  Tassel 445 

2. Proof  of  attempts  to  induce  others  to  swear  falsely.  ]    Proof  of  attempts, 

upon  the  part  of  the  accused,  to  induce  other  persons  to  testify  falsely  upon 
the  trial  of  the  same  action,  is  admissible  upon  the  questions  of  motive  and 
Intent.    Id. 

3.  Cross-examination  as  to  collateral  matters,]    A  witness  cannot  bo 

cross-examined  upon  collateral  matters  merely  for  the  purpose  of  forming 
a  basis  for  the  impeachment  of  his  statements  by  other  witnesses.    Id. 

4. Section. Q88  of  tfw  Penal  Code  is  cojistitutianal.]    Section  688  of  the 

Penal  Code,  relative  to  the  effect  of  a  former  conviction  upon  the  punishment 
to  be  inflicted  in  the  case  of  a  conviction  for  a  second  offense,  is  constitutional. 

People  r.  Sickles 470 

o. A  crime  cfiarged  as  a  second  offense — proof  on  the  trial,  of  the  former 

offense  although  the  prisoner  admits  it  —  it  is  not  violative  of  the  Constitution.] 
Where,  upon  the  trial  of  an  indictment  for  the  crime  of  robbery,  charged 
as  a  second  offense,  the  accused  pleads  not  guilt}',  and  before  the  jury  is 
impanelled  admits  a  former  conviction,  prooi  of  such  prior  conviction  is 
admissible,  on  the  trial,  upon  the  part  of  the  prosecution,  as  it  constitutes  an 
integral  part  of  the  crime  charged.  It  must,  when  put  in  issue  by  a  plea 
of  not  guilty,  be  passed  on  by  the  jurj'.    Id. 

Liquor  Tax  Imw  —  an  offender  against  its  provisions  cannot  be  sentence*l 

to  an  imprisonment  of  one  day  for  each  dollar  of  Vie  fine  unpaid — discharge 
under  a  writ  of  habeas  corpus. 

See  People  v.  Stock 564 

DAMAGES  —  Action  to  recover  for  the  loss  of  profits  which  would  hate  accrued 
but  for  defendant* s  default  —  proof  insufficient  to  sustain  it.]  1.  A  complaint 
in  an  action  demanded  damages  for  a  loss  of  profits  which  would  have 
resulted  from  the  manufacture  and  sale  of  goods,  in  which  it  was  necessary 
to  make  use  of  certain  patented  articles  which  the  plaintiff  had  loaned  to 
the  defendant,  and  the  defendant,  on  demand,  had  refused  to  return. 
It  appeared  that  the  plaintiff  had  had  at  all  times  a  large  amount  of  the 
goods  on  hand,  and  he  gave  no  proof  that  if  he  had  had  others  he  could  have 
sold  them. 

Held,  that,  under  the  circumstances,  the  plaintiff  was  not  entitled  to  recover 
for  the  loss  of  resultant  profits.    Enkigiit  r.  American  Belgian  Lamp  Co.  381 

2. Bailment  —  delirery  to  the  husband  of  the  bailor —  liability  therefor  — 

measure  of  damages.]  Where  a  wife  deposits  goods  and  takes  therefor  a 
receipt  which  states  that  "the  receipt  must  be  returned  on  delivery  of  the 
eoods,"  and  the  bailee  thereafter,  without  requiring  the  return  of  the  receipt, 
delivers  the  goods  to  her  husband,  the  wife  is  entitled  to  recover  the  value  of 
the  goods  at  the  date  of  a  demand  therefor  by  her,  and  she  is  not  limited  in 
her  recovery  to  the  lowest  estimate  of  the  value  of  the  articles  as  testified  to 
by  an  expert  called  by  her.    Markoe  v.  Tiffany  »fe  Co 95 

App.  Div.— Vol.  XX VI.        SI 
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DAMAGES  —  Continued.  page. 

Negligence  —  next  of  kin,  for  wham  an  executor  may  $ue  —  effect  on  the 

amount  of  damages  of  the  death  before  the  trial  of  the  action  of  <me  originally 
entitled  to  the  recovery. 

See  MuNDT  v.  Gloknbr 123 

Surplus  moneys  —  damages  for  a  breach  of  contract  secured  by  a  subse- 
quent mortgage  —  right  of  tJie  refei^ee  to  detei^mine  such  damages  —  measure  of 
damages. 

See  GuTwiLLiG  r.  Wiedekman 26 

Libel  —  7iew  libelous  matter,  not  connected  with  the  libel  sued  for  nor 

inquired  into,  cannot  be  pleaded  in  mitigation  of  danutges. 

See  Hess  v.  New  York  Press  Co  . ; 73 

Abutter's  auction  against  an  elevated  railroad  —  evidence  of  indepeiuient 

sales  and  rentals  is  inadmissible  —  when  the  objection  is  not  waived. 

See  Lyons  r.  N.  Y.  Elevated  R.  R.  Co . 57 

—  Libel  —  evidence  in  mitigation  cannot  reduce  eompen^tory  damages. 

See  Young  v.  Fox 261 

DANGEBOUS  MACHINERY: 

See  Master  and  Servant. 

DE  LUNATICO  INUTTIBEMDO  —  Power  of  th£  court  to  mnke  an  adequate 
allowance  to  an  attorney  defending  proceedings  de  lunatico  inquirendo. 
See  Costs. 

DEBTOR  AND  CBEDITOB  —  Accord  and  satisfaction  —  the  use  by  a  cred- 
itor of  a  check  of  his  debtor  after  protesting  that  it  was  too  small  in  amount.]  1. 
The  delivery  by  a  debtor,  and  the  acceptADce  and  use  by  the  creditor,  of  a  check 
for  a  balance  of  account  as  it  appears  by  a  statement  made  by  the  debtor, 
in  reference  to  which,  when  objected  toby  the  creditor,  the  debtor  says: 
*•  That  is  what  you  are  going  to  get ;  you  can  take  it  or  leave  it ;  if  you  want 
any  more  you  can  sue  me,"  the  creditor  replying:  "I  will  sue  you.  I 
accept  this  thing  as  a  part  payment  of  what  you  owe  me,"  and,  when  asked 
to  give  the  debtor  a  receipt  in  full,  declining  to  do  so,  does  not  constitute  an 
accord  and  satisfaction.    Rothschild  v.  Mosbacher 167 

2.  Corporation  —  the  rights  of  corporate  creditors  must  be  first  pi-otected 

in  adjudicnting  as  to  those  of  the  stiekholders]  The  rights  of  a  stockholder 
are  subordinate  to  those  of  creditoi*s  of  a  corporation,  and  the  courts  will  not 
approve  any  judgment  which  directs  a  sale  of  all  the  property  of  certain  cor- 
porations in  the  interest  of  a  stockholder,  or  of  one  particular  class  of  stock- 
holders., and  which  makes  no  provision  for  the  payment  of  creditors. 

Drake  v.  New  York  Suburban  Water  Co 499 

Fraudulent  conveyances  to  secure  bona  fide  indebtednesses  —  to  make  thefn 

widf  the  creditor's  must  have*  participated  in  tlie  fraud  —  effect  of  a  provision 
tJiat  the  surplus  is  to  be  returned  to  the  debtor  ;  of  the  debtor's  remaining  in  pos- 
session, and  of  Vie  debtor  and  creditors  being  represented  by  the  same  attorneys 
— presumption  from  there  being  no  diange  of  possession. 

See  SoMMERS  v.  Cottbntin 241 

Creditor's  suit  —  assignment  made  by  a  corporation  after  a  fraudulent 

transfer  of  its  property  —  assignee  erijoined from  disposing  of  property  —  author- 
ity for  bringing  the  suit. 

See  KoECHL  v.  Leibinger  &  Oehm  Brewing  Co 573 

General  assigmn^nt  —  ratification  by  moving  for  a  new  assignee  —  an 

estoppel  by  judgment  must  be  mutmd  —  an  assignment  not  set  aside  for  frauds 
upon  it. 

See  Sweetser  v.  Davis 398 

Conveyance  by  a  husband  to  his  wife  in  consideration  of  a  loan  of  moneys 

v>hich  Juid  h'en  paid  by  the  husband  to  the  wife  for  services. 

See  Birdsall,  Waite  &  Perry  Co.  v.  Schwarz 343 

Questions  arising  under  attachments. 

See  Attachment. 
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DECLARATION  —  When  competent  as  evidence, 
tke  Evidence. 

DECBEE: 

See  Judgment.  paob. 

DEED  —  Construction  of  a  grant  of  an  easement  in  an  alley.]  A  grant  made 
bj"-  the  common  owner  of  two  adjoining  lots,  each  about  one  hundred  feet  deep, 
and  each  having  a  house  thereon  about  twentv-two  feet  in  depth,  of  the  use 
of  an  alley,  lying  between  such  lots,  expressed  in  the  words  "Together  with 
the  right,  at  all  times,  to  the  use  of  an  alleyway  ten  feet  wide,  along  the 
south  side  of  said  premises  above  described,  in  common  with  the  owner  or 
owners  of  the  premises  adjoining  on  the  south,  at  all  times,  for  ingress  and 
egress  to  and  from  said  lands  above  described,"  conveys  to  the  grantee  an 
easement  in  an  alley  ten  feet  wide  running  along  the  entire  length  of  the 
south  side  of  his  lot,  and  such  easement  is  not  limited  to  a  distance  of  only 
such  length  in  excess  of  twenty-two  feet  as  would  enable  the  grantee  of  the 
first  conveyed  parcel  to  turn  from  the  alley  into  his  lot  behind  the  house 
which  stood  on  such  lot  at  the  time  of  the  conveyance. 

Weed  v.  Donahue 860 

A  direction  to  a  trustee  to  convey  is  not  a  present  gift. 

See  Paget  r.  Mblcher 12 

DEFINITION —  Of  *'  waste"  and  '* injury"  as  used  in  the  Taxpayers*  Acts. 

See  8HEEHY  r  McMillan 140 

DEKAND  —  Replevin  —  demand  necessary  in  case  of  a  chattel  sold  conditionally. 

See  MoRAN  v.  Abbott 570 

Not  necessary  in  the  case  of  a  misappropnation  of  trust  money. 

See  Marshall  v.  de  Cordova 615 

DEMUBBEB : 

See  Pleading. 

DENIAL: 

Sec  Pleading. 

DEPOSIT  —  0/  chattels. 
See  Bailment. 

DESCENT  —  Will  —  void  gifts  to  benevolent  societies  —  a  son,  the  residuary 
derisee  and  legatee^  prevented  by  the  will  from  taking  them  —  /le  takes  tliem  as 
heir  at  law. 

See  Henriques  v.  Sterling.    (Nos.  1  &  2) 30 

DISCHABGE—  or  debts. 
See  Payment. 

DISMISSAL —  Of  an  appeal  —  it  does  not  affect  the  merits. 
See  Appeal. 

DOCTOR: 

See  Physician. 

EASEMENT  —  Deed  —  construction  of  a  grant  of  an  easement  in  an  alley. 

See  Weed  r.  Donahue 360 

EJECTMENT  —  Action  of  ejectment —  not  cfianged  into  an  equitable  one  by  a 
demandfor  unnecessary  equitable  relief]  The  complaint  in  an  action  alleged 
that  a  certain  deed  executed  to,  and  a  will  made  in  favor  of,  one  of  the 
defendants  were  void  because  the  grantor  and  testatrix  was  of  unsound  mind 
at  the  time  of  their  execution,  and  was  induced  to  execute  them  bv  the  fraud 
of  such  defendant,  and  demanded  that  the  plaintiff,  as  heir  at  law  of  the 
grantor  and  testatrix,  recover  an  undivided  one-seventeenth  part  of  the  prem- 
i-ses,  with  damages  for  the  withholding  thereof. 

Held,  that  the  action  was  one  at  law  and  was  maintainable  ; 

That  the  fact  that  the  plaintiff,  in  addition  to  the  above  relief,  asked  that 
the  conveyance  and  will  be  declared  invalid  and  of  no  effect,  and  that  the 
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flame  be  set  aside  and  canceled  of  record,  and  that  the  said  defendant  be 
barred  from  setting  up  or  asserting  her  pretended  title  to  the  land,  diil 
not  change  the  character  of  the  action  or  indicate  an  intention  on  the  part 
of  the  plaintiff  to  sue  in  equity,  and  thus  waive  her  constitutional  right  to 
a  trial  of  the  issues  in  the  action  before  a  jury  in  a  common-law  action. 

Bennett  v,  Vonder  Bosch 311 

ELBCnON —  Corporation — power  to  make  by-latee  limiting  the  right  to  vote 
upon  its  stock  until  dues  are  paid. 

See  KiNNAN  V.  Sullivan  County  Club 213 

ELEVATOR  —  Injury  on. 
See  Negligence. 

ElLLMJsNT  DOMAIK  —  Moneys  paid  into  court  by  New  York  city  in  con- 
deinnation  proceedings — tliey  are  subject  to  the  control  of  the  court,  and  it 
may  change  the  custodian  to  the  end  tfiat  the  life  tenant  may  receive  a  higher 
rate  of  interest —  notice  of  the  proposed  cJiange  must  be  given  to  the  reiwiindtr- 
men."^  1.  Moneys  deposited  by  the  city  of  New  York,  pursuant  to  the  act 
relative  to  a  new  aqueduct  (Laws  of  IddS,  chap.  490,  §  17),  in  a  trust  com- 
pany designated  by  the  court,  accompanied  by  instructions  that  the  interest 
be  paid  to  a  described  person  for  life,  and  that  after  her  death  the  principal 
be  distributed,  under  the  order  of  the  court,  to  the  persons  legally  entitled 
to  receive  it,  are  thereafter  in  the  custody  of  the  court,  and  it,  in  the  interest 
of  the  life  tenant,  may  direc't  them  to  be  transferred  to  a  county  treasurer 
who  will  secure  for  their  use  a  higher  rate  of  interest  than  the  trust  com- 
pany allows,  but  this  will  not  be  done  unless  the  remaindermen  are  given 
notice  of  the  application.    Matter  of  Newton 547 

2. Abutter's  action  against  an  elevated  railroad — evidence  of  inde^)end- 

ent  sales  and  rentals  is  inadmissible  — wJien  the  objection  is  not  waited  A  In  an 
action  brought  by  an  abutting  owner  against  an  elevated  milroad  in  the 
city  of  New  York  to  obtain  an  injunction  and  to  recover  damages,  evidence, 
duly  objected  to,  of  the  sales  and  rentals  of  property  in  the  same  street, 
other  than  that  affected  by  the  action,  is  inadmissible*  and  neither  the  fact 
that  the  evidence  was  offered,  as  stated  by  the  defendant's  counsel,  in  order  to 
show  that  the  plaintiff's  expert  was  not  competent  to  speak  of  values  upon 
the  street  in  question,  or  that  his  opinion  was  erroneous,  nor  the  fact  that 
the  plaintiff  himself  subsequently  offered  similar  evidence  which  was 
admitted  on  the  same  ground,  prevents  the  plaintiff's  taking  advantage  of 
'  his  objection.    Lyons  v.  N.  Y.  Elevated  R.  R.  Co 57 

3. The  taking  of  land  used  for  business  purposes  —  the  general  character 

of  the  business,  but  not  its  profits,  m/iy  be  proved.]  Where  a  plot  of  land, 
having  a  store  thereon,  in  which  the  owners  have  carried  on  business  as  mer- 
chants, is  taken  in  condemnation  proceedings,  the  owners,  in  a  proceeding 
to  determine  its  value,  are  entitled  to  show  the  general  character  of  the  busi- 
ness, but  not  the  profits  which  they  had  rejilized  from  it ;  such  profits  depend 
largely  upon  judgment,  forethought,  business  skill,  the  use  of  capital  and 
the  condition  of  trade,  all  of  which  are  elements  foreign  to  the  value  or 
location  of  the  land  itself.     Matter  of  Gil  rot 314 

4. The  owner  may  prove  the  value  of  the  land  as  used  for  any  purpose.] 

It  seems,  that,  in  such  a  proceeding,  the  owner  is  entitled  to  show  the  value 
of  the  land  for  any  purpose  for  which  it  may  be  used,  even  though  he  may 
have  put  it  to  a  different  use.     Id. 

5. Condemnation  commissioners  may  forfn  an  opinion  of  value  from  a 

])ersonal  inspection.]  Commissioners  appointed  in  condemnation  proceedings 
may  properly  be  influenced  in  their  appraisal  by  the  conclusions  which  they 
have  reacheu  from  their  personal  inspection  and  examination  of  the  premises 
to  be  taken.     Matter  of  Daly 826 

6. Variance  from  the  values  sworn  to.]     An  award  of  $2,669.29,  which 

was  $367.36  less  thnn  the  highest  valuation  and  $72  less  than  the  lowest 
valuation  given  by  witnesses  called  by  the  municipality  seeking  to  acquire 
the  land,  it  was  considered,  on  an  appeal  therefrom  by  the  owner  of  the  land 
taken,  should  not  be  set  aside.    Id. 


Digitized  by  VjOOQIC 


INDEX.  645 

XMINEKT  DOMAIN  —  Oantinved.  PAa& 

—  A9ses9fnent  for  taxation  —  an  award,  made  in  e&ndemnaHan  proceedings, 
tinder  chapter  490  of  1888,  rrfueed  by  owners  as  inadequate  and  deposited  in  a 
trust  company  to  their  credit. 

See  People  ex  rel.  Ltok  v,  Halsted 816 

£MPIiO YEK  AND  BMPIiO YXE : 

See  J^Iabter  and  Servant. 

SUUITY  —  Action  in  eouity  to  set  aside  transfers  of  a  life  insurance  policy 
— on  a  failure  to  establish  an  equitable  eatise  of  action,  a  money  judgment  at 
law  is  improper,^  1.  Where  the  complaint  in  an  action  alleges  simply  a  single 
equitable  cause  of  action  to  set  aside  transfers,  alleged  to  have  been 
obtained  by  fraud  and  duress,  of  a  policy  of  life  insurance,  made  by  the 
plaintiffs,  the  beneficiaries  thereunder,  to  one  of  the  defendants,  and  subse- 
quent transfers  made  by  such  defendant  and  by  others,  resulting  in  its  final 
transfer  by  the  last  assignee  (since  deceased)  to  the  insurer  and  a  subsequent 
cancellation  of  the  policy  by  such  insurer,  the  court  must,  upon  the  failure 
of  the  plaintiffs  to  prove  their  cause  of  action  and  to  show  that  tho  trans- 
fers in  question  were  void,  dismiss  tho  complaint. 

In  such  a  case,  in  the  absence  of  suitable  allegations,  the  court  has  no 
authority  to  grant,  against  the  executors  of  the  deceased  assignee,  a  money 
judgment  based  upon  the  theory  that  he,  by  his  acts,  convert^  the  policy. 

TopLiTZ  T,  Bauer 135 

2.  A  dtfendant  cannot  by  answer  interject  into  the  equitable  action  a  new 

legal  cause  of  action  for  conversion  available  only  against  co-defendants  and 
enable  the  plaintiffs  to  recover  judgment  thereon.]  A  defendant  cannot  in  such 
a  case,  by  her  answer,  set  up  and  interject  into  the  equitable  action  a  purely 
le^al  cause  of  action  for  a  couversion  of  the  policy  of  insurance,  which,  if  it 
existed  at  all,  was  vested  in  the  defendant  at  the  time  the  action  was  brought, 
such  cause  of  action  bein^  alleged  to  have  arisen  in  her  favor  out  of  her  deal- 
ings with  the  assignee,  since  deceased,  who  transferred  the  policy  to  the  insur- 
ance company,  and  whose  executors  are  made  parties  defendant  to  the  action, 
and  which  is  available  only  against  them;  and  by  such  allegations  create  a 
transfer  of  such  cause  of  action  to  the  plaintiffs,  thus  entitlinf^  them  to  recover 
upon  an  entirely  different  cause  of  action  from  that  alleged  in  the  complaint. 
Id. 

3.  Bemedy  at  law  in  an  action  seeking  equiUMe  relief]    Semble,  that 

where  a  complaint  alleges  facts  which  would  constitute  a  cause  of  action, 
either  at  law  or  in  equity,  and  it  appears  upon  a  trial,  before  a  court 
of  equity,  that  the  plaintiff  is  not  entitled  to  equitable  relief,  the  court  may  in 
certain  cases  retain  the  action  and  order  it  to  be  tried  as  an  action  at  law.  Id. 

4- Creditor's  suit  —  assignment  made  by  a  corporation  after  a  fraudulent 

transfer  of  its  property.'^  A  judgment  creditor  of  a  corporation,  whose  exe- 
cution issued  upon  his  judgment  has  been  returned  unsatisfied,  may  main- 
tain an  action  in  equity  to  set  aside  an  assignment  for  creditors,  made  by 
the  corporation  after  it  had,  with  knowledge  of  its  Insolvency,  already 
fraudulently  disposed  of  a  considerable  part  of  its  property  among  its  offi- 
cers and  attorneys,  and  to  secure  payment  of  his  judgment  from  the  property 
of  the  corporation  by  virtue  of  the  lien  created  by  the  issuing  of  the  execu- 
tion and  the  institution  of  the  action. 

KoECiiL  V.  Leibinger  &  Oehm  Brewing  Co 573 

5.  Assignee  enjoined  from  disposing  of  property.]     In  such  a  case  the 

court  considered  that  nn  injunction  should  be  granted  to  prevent  the  assignee 
of  the  corporation  from  disposing  of  the  proceeds  of  a  sale  of  the  corpo- 
rate property,  to  the  extent  of  the  plaintiff's  judgment,  until  the  decision  of 
the  creditor's  suit.     Id. 

6. Authority  for  bringing  the  suit.]    The  right  to  maintain  such  a  suit 

rests  wholly  upon  the  established  rules  of  courts  of  equity,  and  not  upon  the 
provisions  of  article  1  of  title  4  of  chapter  15  of  the  Code  of  Civil  Procedure. 
Id. 

7. Creditor* 8  action  to  set  aside  a  conveyance  from  a  hn^mnd  to  his  xptfe 

— presumption  of  fraud — failure  of  proof  that  the  husband  was  insolvent  ajid 
was  indebted  to  the  plaintiff  xohen  the  conveyance  was  made.]    Semble,  that  a 
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conveyance  made  by  a  husband  to  his  wife  is  presumptiTely  frauduledt  as  to 
the  husband's  creditors,  but  an  action  brought  by  a  creditor  of  the  husband 
to  set  it  aside  must  fail  where  it  is  not  shown  that  he  was  a  creditor  when 
the  transfer  was.  made  or  that  the  husband  was  then  insolvent. 

Allee  v.  Slane 455 

Oral  offreement  by  a  vendee,  in  eormderation  of  a  deed  of  land,  to  dis- 
charge mortgages  on  other  land  of  the  vendor — tofien  an  action  is  for  specific 
performance  and  not  to  remove  a  cloud  on  title. 

See  PURDY  V,  COLLTER 388 

Action  by  **  The  Commereial  Advertiser  "  to  restrain  the  use  of  the  name 

"  New  York  Commereial"  by  another  newspaper. 

See  Commercial  Adv.  Assn.  v.  Hatnes 279 

Action  of  ejectment  —  not  changed  into  an  equitable  one  by  a  demand  for 

unnecessary  suitable  rdirf. 

See  Bennett  v.  Yonder  Bosch 811 

Misappropriation  of  trust  money  —  an  action  for  its  recovery  is  an 

equitable  action. 

See  Marshall  v,  de  Cordova 615 

Uae  of  a  biisiness  name  —  injunction  to  prevent  another  person  from 

assuming  it. 

See  Church  v.  Kresner 349 

ESTOPPEL —  Corporation — binding  force  of  a  former  adjudication  that  a 
consolidation  of  companies  was  valid  —  estoppd  created  by  Vie  acquiescence  of  a 
stockholder  in  the  acts  of  t?ie  corporation. 

See  Drake  v.  New  York  Suburban  Water  Co 499 

Estoppel  of  a  former  judgment  —  that  the  same  issue  was  involved  m^tst 

be  proved  by  the  person  who  alleges  it  —  the  charge  of  the  judge  to  the  jury  is  com  - 
peient  evidence  on  that  question. 

See  Rowland  v.  Hobbt 522 

Estoppel  by  judgment  —  how  far  a  matter  must  have  been  passed  upon  to 

preclude  its  consideration  in  a  second  suit. 

See  McCarthy  v.  Hiller 5?^ 

An  estoppel  by  judgment  must  be  mutual. 

See  Sweetser  t.  Davis 898 

EVIDENCE  —  Expert  testimony.  1  1 .  Upon  the  trial  of  an  action,  based  upon 
the  negligent  act  of  the  owner  or  a  building  which  fell  and  killed  a  tenant 
therein,  to  recover  damages  resulting  from  his  death,  an  expert  witness 
should  be  permitted  to  answer  the  question,  "'Now  state  what  in  your  opin- 
ion was  the  cause  of  the  falling  of  that  building,"  and  the  further  question, 
••  Well,  how  in  your  opinion,  did  the  force  of  the  storm  affect  the  building  so 
as  to  cause  it  to  fall ;  in  what  way." 

QiTioLEY  V.  Johns  Manufacturing  Co 434 

2. Insufficient  proof  of  jmrinership.  ]  What  proof  is  insufficient  to  estab- 
lish the  existence  of  a  partnership  between  a  mother  and  her  son,  considered. 

Sweetser  v.  Davis 398 

Negligence  —  apjdication  by  the  defendant  to  take  the  testimony  of  the 

attending  physician  of  the  plmntiff —  the  court  will  not  anticipate  a  possible  con- 
dition on  the  trial  which  would  make  it  comjyetent —  testimony  of  the  plaintiff*  s 
physician  as  to  her  declarations  concerning  tfie  circumstances  of  the  accident. 

See  Eniiight  v.  Brooklyn  Heights  R.  R.  Co 538 

Mimppropriation  of  trust  money  —  an  action  foi*  its  rec/>very  is  an  equi- 
table action  —  the  mimppropriation  only  need  be  proved  by  the  plaintiff — defense 
of  its  repayment  or  of  a  release  rests  on  the  dtfetidant  —  fiotice  —  inquiry 
required. 

See  Marshall  v.  de  Cordova 615 

Subornation  of  perjury — proofs  of  acts  and  declarations  of  conspira- 
tors^ out  of  each  other's  presence,  is  admissible  —  proof  of  attempts  to  induce 
otfiers  to  swear  falsely  —  cross-examination  as  to  collateral  matters. 

See  People  v.  Van  Tassel 445 
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Eminent  domain — the  taking  of  land  used  for  hu^inea  purposes — the 

gineral  character  of  the  business,  but  not  its  profits,  may  be  proved — tJis  owner 
may  prove  the  value  of  the  land  as  uMdfor  any  purpose. 

See  Matter  of  Gilrot 814 

Creditor's  action  to  set  aside  a  eonveyancefrom  a  husband  to  his  wife  — 

presumption  of  fraud — failure  of  proof  that  the  husband  was  insolvent  and  was 
indebted  to  the  plaintiff  when  the  conveyance  was  made. 

See  Allee  v.  Slai«e 455 

Estoppel  of  a  former  judgment  —  that  the  same  issue  was  involved  must 

be  proved  by  the  person  who  alleges  it — the  charge  of  the  judge  to  the  jury  is  com- 
petent evidence  on  thdt  question. 

See  Rowland  v.  Hobby 522 

Agreement  by  a  wife  to  pay  her  husband  one-half  of  the  profits  on  a  pur- 
chase and  sale  of  real  estate — proof  required  and  consideration  necessary  to  sus- 
tain it. 

See  GtouGE  v.  Gocoe 154 

Evidence  to  establish  a  partnership  —  declarations  made  in  the  absence 

of  the  alleged  partner — a  witness'  understanding  as  to  the  person  rtferred  to  is 
tncompetent. 

See  Lawrence  v,  Thompson SOS 

A  crime  charged  as  a  second  offense  — proof  on  the  trial,  of  the  former 

offense  although  the  prisoner  admits  it  —  it  is  not  violative  of  the  Constitution, 

See  People  v.  Sickles 470 

Negligence  —  a  person  injured  by  falling,  at  night,  over  a  stump  in  a 

city  street  —  when  proof  of  similar  prior  accidents  is  competent. 

See  LuNDBECK  v.  City  op  Brooklyn 595 

Eule  of  construction  of  evidence  wJiere  a  party  is  in  possession  of  the  sub- 
ject-matter of  a  negative  aterment. 

See  Bennett  v,  Edison  Electric  III.  Co 863 

Negligence  —  a  child  run  over  when  stepping  off  a  street  car  —  verdict  con- 
trary to  the  weight  of  evidence. 

See  Frick  v.  Metropolitan  Street  R.  Co 84 

Abutter's  action  against  an  elevated  railroad  —  evidence  of  independent 

sales  and  rentals  is  inadmissible  —  iclicn  tJie  objection  is  not  waived. 

See  Lyons  v.  N.  Y.  Elevated  R.  R.  Co 57 

Negligence  —  subsequent  admissions  of  a  foreman  not  in  the  course  of  his 

employment — failure  to  <J)ject  to  iticompetent  evidence. 

See  Pfeffer  t.  Stein 535 

Presumption  tJuit  a  mailed  letter  was  received  —  a  denial  of  its  receipt  by 

a  party  iw  interest  presents  a  question  for  the  jury. 

See  MoRAN  v.  Abbott 570 

Libel — 7iew  libelous  ^natter,  not  connected  with  the  libel  sued  for  nor 

inquired  into,  cannot  he  pleaded  in  mitigation  of  damages. 

See  Hess  f.  New  York  Press  Co 73 

Condemnation  commissioners  may  form  an  opinion  of  value  from  a  per- 
sonal inspection  —  variance  from  tJie  values  sworn  to. 

See  Matter  of  Daly 326 

Police  board  of  the  city  of  New  York  —  a  conviction  reversed  as  against 

the  weight  of  evidence. 

Sea  People  ex  rel.  Walker  v.  Roosevelt 183 

A  fiote  valid  in  its  inception  —  burden  of  proof  as  to  its  diversion  from 

the  purpose  for  which  it  was  given. 

See  Blair  v.  IIagemeyer 219 

Expert  testim>ony  as  to  oscillations  of  cars  a  month  after  an  accident. 

See  Schmidt  v.  Coney  Island  &  B,  R.  R.  Co 891 

Testimony  as  to  the  value  of  the  good  will  of  a  jxirt  nership. 

See  Eirkman  v.  Kirkman. 895 
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EXCEPTION  —  0»  a  tnal. 

See  Trial.  paob. 

EZECTUnON  —  Levy  upon  property  of  which  the  judgment  debitor  u  a  tenant 
ill  common  —  remedy  of  the  co-tenant  where  the  sheriff  idle  the  entire  property.] 
Where  a  bill  of  sale  to  two  vendees  is  valid  as  to  one  and  invalid  as  to  the 
other  of  them,  a  levy  may  be  made  by  a  sheriff,  under  an  execution 
against  the  vendor,  upon,  and  he  may  take  possession  of,  the  common  prop- 
erty;  in  such  a  case  the  vendee  whose  title  is  valid,  being  a  co-tenant  with 
his  vendor,  cannot  maintain  an  action  of  replevin  against  the  sheriff  for  the 
property  levied  upon,  although  it  seems  that  he  may,  if  the  sheriff  assumes 
to  sell  the  entire  property,  maintain  an  action  of  conversion  against  him. 

Henderson  v.  Brennecke 809 

EXECUTOR  AND  APMINIBTRATOB  —  Bona  fide  transferee  of  nego- 
tiable paper.]  The  receipt  by  brokers  of  a  check  drawn  on  a  bank  by  a  cus- 
tomer "as  trustee'*  and  deposited  with  the  brokers  in  an  account  with  this 
customer  *'  as  trustee,"  and  proof  that  a  subterfuge  to  withdraw  the  money 
from  the  category  of  trust  funds  was  resorted  to  by  a  repayment  of  the 
money  by  a  check  drawn  by  the  brokers  to  the  trustee,  who  immediately 
deposited  the  proceeds  of  such  check  with  the  brokers,  were  considered  to  be 
siifHcicnt  eviaence  of  notice  on  their  part  of  the  trust  character  of  the 
money.    Marshall  v.  db  Cordova 615 

Will  —  an  imperative  power  of  Mle,  although  discretionary  as  to  the  time 

and  circumstances  of  its  exercise  by  executors,  passes  to  an  administrator  with 
the  will  annexed. 

See  Carpenter  v.  Bonner .  462 

Sheriff  of  New  York  —  liability  of  his  executrix  and  sureties  for  fees  not 

paid  over  under  chapter  528  of  1890 —  constitutionality  of  that  act  — estoppel  to 
deny  its  validity. 

See  Mayor  v.  Gorman 191 

Actioji  against  a  sheriff —  executors  of  his  indemnitors  cannot  be  substi- 
tuted in  his  stead  —  the  statute  construed  in  analogy  to  tJie  common  law. 

See  Bt'CHNER  &  Co  v.  Tamsen 612 

Next  of  kin,  for  wJiom  an  executor  may  sue  —  effect  of  the  death  of  the 

next  of  kin  before  the  trial. 

See  MuNDT  r.  Glokner 123 

Deed  by  an  executor  under  a  power  of  sale  of  land  held  adversdy-^ 

specific  peiformance  not  decreed. 

See  BuLLAHD  r.  Hicknell 319 

EXPERT  —  Asa  witness. 
See  Witness. 

FACTOR  : 

See  Principal  and  Agent. 

FACTOET  ACT  —  Employment  in  violation  of. 
See  Negligence. 

FALSE  IMPRISONMENT  —  Malicious  prosecution  —  when  the  question  of 
prohalAe  cause  is  for  the  court  —  alteration  of  the  charge  after  the  arrest  —  tJiere 
must  be  probable  cause- for  prefernng  the  new  cJiarge. 

See  Francis  r.  Til  you 340 

FALSE  REPRESENTATION  —  Action  for  false  representations  —  a 
defendant  admitting  the  fraud  cannot  interpose  a  counterclaim.]  The  com- 
piaint  iu  an  action  alleged  that  the  defendant  bv  false  statements  induced  the 
plaintiff  to  invest  money  in  the  stock  and  boucis  of  a  foreign  corporation  to 
his  damage.  The  answer  admitted  that  the  statements  made  were  false, 
an(i  attempted  to  interpose  a  defense  in  the  nature  of  a  counterclaim,  to 
which  the  plaintiff  demurred. 

Held,  that  the  plaintiff's  cause  of  action  being  in  tort  a  counterclaim  could 
not  be  interposed  to  the  complaint,  and  that  the  demurrer  should  be  sustained. 

Haupt  v.  Ames. 550 

FIRE  —  Insurance  against. 
See  Insurance. 
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FOBBOLOSXTSE  —  Qf  lieM. 
See  Lien. 

Of  mortgages. 

See  MoRTOAOB.  paok. 

YRAJTD  —  Action  in  equity  to  ut  dnde  aUeged  fraudulent  tran$fere  of  a  life 
insurance  policy  —  on  a  failure  to  eetablieh  an  equitaible  cause  of  action  a 
money  judgment  at  law  is  improper  —  a  dtfendant  cannot  hy  answer  intoject 
into  the  equitaMe  action  a  new  legal  cause  of  action  for  conversion  availaJbie  only 
against  co-defendants  and  enable  the  plaintiffs  to  recover  judgment  thereon, 

iSk^  ToPLiTZ  I?.  Baueb 125 

Pleading  —  application  fm*  an  order  of  arrest  for  fraud  —  tJie  facts  con- 
stituting the  fraud  must  be  stated. 

See  Harrisbukg  Pipe  Bending  Oo.  v,  Welsh 515 

Use  of  a  business  name  —  injunction  to  prevent  another  person  from 

assuming  it. 

See  Church  v.  Kresner 349 

Afi  assignment  Tiot  set  aside  for  frauds  upon  it. 

See  SwEETSER  V.  Davis 898 

See  False  Representation. 

FKATTDULBNT  CONVETANCB  —  7b  secure  bona  fide  indebtednesses  — 
if)  make  fraudulent  conveyances  voidy  the  creditors  must  have  participated  in  the 
fraud.^  1.  In  order  that  an  ulterior  purpose,  upon  the  part  of  a  debtor, 
who  has  made  conveyances  of  and  created  incumbrances  upon  his  propertv 
for  the  purpose  of  securing  bona  fide  indebtednesses,  to  reserve  to  himself 
the  control  and  possession  of  the  property  transferred  or  incumbered  until 
the  creditors  so  secured  should  enforce  their  rights  under  the  instruments, 
shall  render  the  transfers  void,  the  intent  must  have  been  shared  by  the 
creditors,  or  those  acting  for  them.    Sommerb  v.  Cottentin ' 241 

2.  Effect  of  a  provision  that  tlie  swplus  is  to  be  returned  to  the  debtor, 

and  of  the  debtor's  remaining  in  possession.]  The  fact  that  some  of  the  instru- 
ments provide  that,  in  certain  events  of  default,  the  surplus  arising  shall  be 
given  to  the  debtor,  and  that  he  shall  remain  in  possession  of  the  property 
covered  by  the  chattel  mortgages  until  default  shall  be  made  thereunder, 
does  not  invalidate  the  transfers  nor  impute  to  the  creditors  an  assent  to  or 
complicity  in  the  ulterior  purpose  of  the  debtor.    Id. 

8.  Effect  of  tJie  debtor  and  creditors  being  represented  by  the  same  attor- 
neys.] The  fact  that  the  attorneys  for  the  debtor  were  also  the  attorneys  for 
the  creditors  is  insufficient  to  show  knowledge  upon  the  part  of  the  creditors 
of  the  debtor's  fraudulent  intent,  where  it  does  not  appear  that  the  attorneys 
knew  of  such  intent.    Id. 

i.  A  wife  charged  with  notice  of  her  husiband*s  fraudulent  intent.]    The 

wife  of  a  debtor,  to  whom  the  debtor  has  transferred  a  portion  of  his  prop- 
erty for  the  purpose  of  defrauding  his  creditors,  is  chargeable  with  knowl- 
edge of  lier  husband's  guilty  purpose  where  It  appears  that  she  took  no  part 
in  the  transaction  personally,  but  constituted  her  husband  her  agent  in  regard 
to  the  matter,  and  was  perfectly  content  to  let  her  husband  do  what  he 
pleased  in  regard  to  the  property.    Id. 

5.  Presumption,  from  there  being  no  change  of  possession,]    Semble,  that 

the  presumption  of  fraud  in  a  sale  of  personalty,  resulting  from  the  fact 
that  the  possession  of  the  articles  transferred  was  not  changed,  may  be 
rebutted  by  proof  that  the  transfer  was  made  in  good  faith,  without  any 
excuse  being  shown  for  there  having  been  no  change  of  possession  of  the 
articles  under  the  transfer.    Id. 

Creditor's  action  to  set  aside  a  conveyance  from  a  husband  to  his  wife  — 

presumption  of  fraud — failure  of  proof  that  the  husband  was  insolvent  and 
was  indebted  to  the  plaintiff  wlien  the  conveyance  was  made. 

>S^  Allee  r.  Slane 455 

App.  Div.—  Vol.  XXVI.         82 
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Action  in  ejectment  to  recover  land,  alleging  that  a  deed  and  mil  tcere 

executed  by  fraudtUent  inducement  —  not  changed  into  an  equitable  one  by  a 
demand  for  unnecessary  eauitable  relief. 

>9fed*BENNETT  t?,  VONDEB  BOSGH 311 

Creditor's  suit  —  assignment  made  by  a  corporation  after  a  fraudulent 

transfer  of  its  property  —  assignee  enjoined  from  disposing  of  property  — 
authority  for  bringing  the  suit. 

See  KoECHL  v.  Leibinger  &  Oehm  Brrwing  Co 578 

Action  to  set  aside  trafitfers  of  a  life  insurance  policy  —  a  money  judg- 
ment is  imprt^per  where  an  equitable  cause  of  action  is  not  established. 

See  ToPLiTZ  v.  Bauer 125 

Conveyanee  by  a  husband  to  his  wife  in  consideration  of  a  loan  of 

moneys  whicli  had  been  paid  by  the  husband  to  the  wife  for  services. 

See  BiRDSALL,  Waite  &  Perry  Co.  v.  Schwarz 348^ 

FRIVOIiOTTS  PLEADING : 

See  PLRAi?P?a. 

OENEBAIi  ASSIGNMENT : 

See  Assignment. 

GOOD  WILL  —  Testimony  as  to  tJu  value  of  the  good  wiU  of  a  partnership. 
See  Partnership. 

GOVEBNMENT  GONTBACT : 

See  Contract. 

GUABDIAN  AND  WABD  —  Where  a  father,  a  tenant  by  the  curtesy  and 
guardian  in  soatge,  acquires  real  estate  left  by  his  deceased  Uftjfe,  by  means  of  a 
tfwrtgage  foreclosure  occasioned  by  his  default  in  payment  of  i}iterest,  his  title  is 
marketable. 

See  KuLi.MAN  t.  Cox 158 

HABEAS  COBPXJS  —  Liquor  Tax  Lau) — jan  offender  against  its  provisions 
cannot  be  sentenced  to  an  imprisonment  of  one  day  for  each  dollar  of  the  fine 
unpaid  —  discharge  under  a  writ  of  /utbeas  corpus. 

See  People  v.  Stock ., 564 

HEALTH  BOABD  —  Suit  to  restrain  its  action  —  an  answer^  stating  simply 
that  its  order  was  made  in  good  faith,  is  demurrable.^  1.  Where  an  action  is 
brought  against  the  health  department  of  the  city  of  New  York  and  the 
individual  members  of  that  board  to  compel  the  reVocation  of  certain  orders 
enjoining  the  plaintiff  from  using  buildings  lea.sed  by  him  as  a  human  habi- 
tation, without  a  permit  from  the  health  board,  condemning  the  buildings  and 
requiring  the  plaintiff  to  remove  them,  the  complaint  also  asking  for  an 
injunction  and  rental  damages,  an  answer  interposed  by  the  individual  mem- 
bers of  the  board  of  health  to  so  much  of  the  complaint  as  demands  dam- 
ages against  them,  which  merely  alleges  that  the  acts  done  by  the  individual 
defendants  were  done  by  them  "in  good  faith,  with  ordinary  discretion, 
and  with  evidence  before  them  sufficient  to  justify  their  action,  and  in  the 
due,  ordinary  and  necessary  performance  of  their  duties  as  public  officers," 
and  states  no  facts  from  which  the  court  can  determine  the  accuracy  of  that 
conclusion  and  presents  none  of  the  evidence,  alleged  to  be  sufficient,  upon 
which  the  members  acted,  is  demurrable. 

Sbarboro  v.  Health  Department 177 

2. Such  answer  is  not  made  good  by  ^  599  of  chap.  410  of  1882.]    Section 

599  of  the  Consolidation  Act  (Laws  of  1882,  chap.  410).  which  provides  that 
no  member  of  the  board  of  health  shall  be  held  to  liability  for  an  act  done  or 
omitted,  in  good  faith  and  with  ordinary  discretion,  on  behalf  of  or  under 
the  board  of  health,  or  pursuant  to  its  regulations,  ordinances  or  the  health 
laws,  does  not  change  the  rule  relating  to  pleadings  which  requires  a  state- 
ment of  facts  showing  that  the  case  is  within  the  statute,  although  the  stat- 
ute itself  may  not  be  referred  to.    Id. 
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HEALTH  BOABD  —  Continued.  piob. 

3. Application  and  eon^itutionality  of  %  6d9  of  chap,  410  of  1882.] 

Qttmre,  whether  section  599  is  not  limited,  in  its  application,  to  a  single  act 
of  destruction  or  injury  which  can  be  redressed  in  an  action  at  law. 

QiuBre,  whether  it  is  constitutional.    Id, 

4. Salaried  health  officer— when  not  entitled  to  charge  for  eervicee  ren- 
dered to  smallpox  patients.]  The  health  officer  of  a  municipality,  whose 
board  of  health  was  given  power  by  statute  (Laws  of  1892,  chap.  1^,  g§  220, 
221)  to  prescribe  regulations  for  vaccination;  to  prevent  persons  infected 
with  contagious  diseases  from  entering  the  city;  to  provide  for  the  removal 
to  a  hospital  or  pest  house  of  all  persons  suffering  from,  or  who  had  been 
exposed  to,  contagious,  diseases,  and  to  prescril^  the  duties  of  its  health 
officer,  personally  attended  a  smallpox  patient  although  authorized  by  the 
board  of  health,  of  which  he  was  a  member,  to  employ  a  special  physician 
for  that  purpose,  and  also  attended  a  similar  patient  of  whom  he  was  directed 
by  the  board  to  take  charge. 

'Held,  that  he  was  not  entitled  to  compensation,  in  excess  of  his  salair,  for 
such  services  on  the  ground  that  they  were  in  addition  to  his  official  auties 
and  were  extra  hazaraous; 

That  such  duties  were  within  the  scope  of  the  duties  devolved  upon  him 
by  his  employment,  and  in  direct  relation  to  the  obligations  growing  out  of 
the  position  which  he  held.    Rbtnoldb  v.  Citt  of  Mount  Ybrnon 581 

HEIB —  Right  to  inherit. 
See  Descekt. 

HIGHWAY  —  What  is  not  an  abandonment  of  it. ]  The  nonuser  of  a  portion 
of  the  width  of  a  highway  does  not,  where  a  sidewalk  for  foot  passengers 
has  at  all  times  existed  over  the  entire  length  of  the  highway  in  question, 
amount  to  an  abandonment  of  the  highway  within  the  terms  of  2  Revised 
Statutes  (6th  ed.),  168.  section  160. 

Semble,  that  a  highway  may  be  shifted  to  one  side  in  such  a  manner  and  to 
such  an  extent  as  to  create  an  abandonment. 

Manoam  v.  Village  op  Sing  Sing 464 

HT7SBAin>  AND  WIFE  —  Alimony  —  when  the  objection  that  the  defendant 
is  unable  to  pay  it  will  not  be  sustained.]  1.  Although  the  report  of  a  referee, 
appointed  upon  an  application  made  by  a  husband  for  the  reduction  of 
alimony  (of  twenty  dollars  a  week)  directed  to  be  paid  by  him  in  a  suit  for  a 
separation,  states  that  he  is  financially  unable  to  pay  any  alimony,  the  Appel- 
late Division  will  not  interfere  with  a  direction  that  he  pay  ten  dollars  per 
week,  where  it  appears  that  the  fees  of  the  attorney  employed  by  him 
upon  tiie  application  and  the  cost  of  printing  the  papers  used  upon  the  appeal 
amount  to  enouc^h  to  have  paid  all  alimony  directed  to  be  paid  by  the  order, 
from  the  time  of  the  rendition  of  the  judgment  to  the  present  time. 

Kabatchnick  v.  Kabatchnick 29^ 

2. Order  granting  counsel  fees  and  alimony  at  the  same  rate  as  the  hus- 
band ?iad  previously  agreed  to  pay  the  wife.]  Where  an  action  brought  by  a 
wife  against  her  husband  for  a  separation  is  discontinued  upon  the  execu- 
tion of  a  sealed  agreement,  by  the  terms  of  which  the  husband  agrees  to 
l)ay  his  wife  a  fixed  sura  per  week  for  her  maintenance,  as  well  as  certain 
counsel  fees,  and  that,  upon  his  default,  she  may  recommence  the  action  for 
a  separation  and  petition  any  court  of  competent  jurisdiction  for  alimony 
and  counsel  fees,  and  the  wife,  upon  the  husband's  failure  to  perform  the 
agreement,  begins  another  action  for  a  separation,  an  order  made  therein 
requiring  the  husband  to  pay  alimony  and  counsel  fees  at  substantially  the 
same  rate  as  he  had  agreed  to  pay  will  not  be  disturbed. 

Van  Qieson  v.  Van  Gieson 84T 

8. Conneyance  by  a  husband  to  his  wife  in  consideration  of  a  loan  of 

moneys  which  fiad  been  paid  by  the  husband  to  tlie  wife  for  sertires.]  fumble, 
that  where  a  husband  at  a  time  when  he  is  perfectly  solvent  agrees  to  pay 
his  wife  a  certain  sum  from  week  to  week  for  services  rendered  by  her  in 
a  business  conducted  by  the  husband,  the  money,  when  paid  to  the  wife, 
becomes  part  of  her  separate  estate,  and  the  loan  of  it  to  her  husband  fur- 
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SX7SBAND  AND  WIFE—  Continued, 

nishes  a  sufficient  consideration  for  conyeyances  subsequently  made  in  con- 
templation of  insolvency  by  the  husband  to  the  wife. 

BiRDSALL,  WaITE  &  PfiRRT  CO.  tJ.  SCHWARZ 348 

Creditor' $  action  to  get  aside  a  com^eyance  from  a  htuband  to  hit  wife  — 

presumption  of  fraud — failure  of  proof  tnat  the  husband  wu  insolvent  and 
was  indebted  to  the  plaintiff  when  the  conveyance  was  made. 

See  Alleb  v,  Slanb 455 

Agreement  by  a  toife  to  pay  Tier  husband  one-half  of  the  profits  on  a  pur* 

chase  and  sale  of  real  estate  — proof  required  and  consideration  necessary  to  sus- 
tain it. 

See  Gouge  «.  Gouge 154 

Fraudulent  conveyances — a  wife  charged  with  notice  of  her  husbands 

fraudulent  intent. 

See  Sommers  v.  Cottentin . .  341 

Bailment  —  delivery  to  the  husband  of  the  bailor —  liability  therefor. 

See  Markoe  v.  Tiffany  &  Co d5 

ICE  —  Mechanics*  liens  —  w?ie7i  an  ice-making  plant  may  be  made  the  subject  cf 
a  lien. 

See  Nason  Ice  Machine  Co,  v.  Upham 420 

IDIOT: 

See  Insane. 

IMBECILE : 

See  Insane. 

INDEMNITY  —  To  slieriff  making  a  levy. 
See  Sheriff. 

INFORMATION  AND  BELIEF  —  Denial  on. 
See  Pleading. 

INHEBITANCE : 

See  Descent. 

INJUNCTION  —  Review  of  an  order  by  a  co-o7*dinate  branch  of  the  same 
court.^  1.  Only  unusual  conditions,  such  as  fraud  or  collusion,  can  justify 
a  co-ordinate  branch  of  the  same  court  in  reviewing  an  order  already  made 
by  that  court.    Corbin  v.  Casina  Land  Company 408 

2.  Benewal  of  a  motion  for  an  injunction,  made  on  an  amended  com- 
plaint, regarded  as  a  new  application.']  After  the  denial  of  a  motion  for  an 
injunction  in  an  action,  an  application  for  an  injunction  subsequently*^  made 
upon  an  amended  and  supplemental  complaint,  framed  upon  a  different 
theory,  raising  new  issues  and  demanding  new  relief,  is  to  be  regarded  as 
an  original  application  and  not  as  a  review  of  the  order  previously  made. 
Id. 

3.  ^—  Security  which  may  be  demanded  on  granting  it.]  An  order,  modify- 
ing an  injunction  order,  by  directing  the  plaintiff  to  file  an  undertaking 
conditioned  to  pay  any  indebtedness  which  may  be  found  due  to  the 
defendants,  either  in  the  pending  action  or  in  any  other  action  or  proceed- 
ing in  which  the  same  may  be  determined,  is  too  broad;  it  should  be 
limited  to  any  amount  which  was  the  subject  of  the  controversy  or  any 
amount  which  arose  out  of,  or  was  connected  with,  it.    Id. 

Action  by  a  tajtpayer  to  prevent  waste —  injunction  to  restrain  an  electric 

commny  from  unlawfully  excacating  in  a  public  park  in  order  to  set  poles  — 
failure  to  allege  that  city  officials  intend  to  do  an  unlawful  a4St. 

See  Sheehy  v.  McMillan 140 

Action  by  "  The  Commercial  Advertiser"  to  restrain  the  use  of  the  name 

**  New  York  Commercial"  by  another  newspaper. 

See  Commercial  Adv.  Assn.  v.  Haynes 279 

Injunction  dependent  upon  the  cause  of  action  —  the  right  thereto  must 

appear  in  the  complaint. 

See  Sanders  v.  Ader 176 
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lHIJUNCnON  —  Continued,  paok. 

Use  qf  a  bimneaa  iiame  —  ii^unction  to  prevent  another  pereon  from 

aseuming  it. 

See  Church  v,  ELkbsner B49 

IKJT7BY: 

See  Neolioekcb. 

INBAJirE^Pi^ioer  of  the  court  to  make  an  adequate  aUoteance  to  an  attorney 
defending  proceedings  de  lunatico  inquirendo. 

See  Matter  of  Hardy 184 

THGUKAXtHE—  Life  insuranee— waiter  of  a  eaeh payment  of  tlis  premium 
— estoppel.]  1.  Where  a  life  insurance  company  has,  on  several  occasions, 
allowed  a  person  to  solicit  policies  for  it.  and  has  permitted  him  to  deliver 
them  without  exacting  payment  in  cash  on  the  aelivery  of  the  premium 
receipt,  as  required  by  the  terms  of  the  policy,  it  constitutes  him  its  agent 
w^ith  authority  to  waive  the  condition  requiring  payment  in  cash;  and  where 
such  agent  accepts  in  return  for  a  policy  notes  of  the  son  of  the  insured, 
and,  within  a  week  thereafter,  accepts  for  the  notes  the  check  of  the  wife 
of  the  insured,  and  thereupon  delivers  the  premium  receipt,  the  insurer  is 
estopped  from  subsequently  denying  the  due  receipt  of  the  premium. 

TooKER  T,  Security  Trust  Co 873 

2.  —  Omission  from  a  health  certificate  of  a  consultation  mth  a  physician 
for  a  trivial  sore  on  the  head.]  A  failure  to  embody  in  a  health  certificate, 
accompanying  the  application  for  the  insurance,  a  statement  made  to  the 
agent  by  the  insured  that  he  had  been  treated  by  a  physician  for  an  unim- 
portant sore  on  his  head,  does  not  constitute  a  breach  of  a  warranty  con- 
tained in  the  application  in  the  technically  untrue  answer  to  a  question 
therein  as  to  who  was  the  last  physician  consulted  by  the  insured.     The  sim- 

{)le  omission  of  a  trivial  fact  of  this  kind  will  not  vitiate  a  policy,  particu-  • 
arly  where  the  policy  indicates  that  an  omission,  which  will  constitute  a 
breach,  must  be  intentional  and  fraudulent,  and  where  the  policy  does  not 
by  its  terms  constitute  the  soliciting  agent  the  agent  of  the  insured.     Id. 

3.  Effect  of  paying  anotJier  policy  upon  the  same  life  under  the  same 

state  of  facets.]  Semble,  that  where  the  insurer,  with  full  knowledge  of  the 
facts,  pays  one  of  two  policies,  issued  upon  the  stime  life  and  substantially 
upon  the  same  application,  there  is  a  waiver  of  any  invalidity  or  insufficiency 
of  the  proofs  of  death  under  the  other  policy.    Id. 

4. Mutual  ifisurance  companies —  under  what  provision  of  the  Insurance 

Law  t?ieir  right  to  continue  business  is  to  he  detei^nined  by  the  superintendent.] 
The  question  as  to  the  continuance  in  business  of  a  mutual  insurance  com- 
pany is  to  be  determined  by  the  Superintendent  of  the  Insurance  Depart- 
ment under  section  48  of  the  Insurance  I^w  (Laws  of  1892,  chap.  690). 
Section  41  of  that  act  does  not  apply  at  all,  and  section  118  applies  only  in 
part  to  a  mutual  insurance  company. 

People  ex  rbl,.  Long  Island  Mutual  v.  Payn 584 

6.  " — -  Stock  and  mutual  corporations  considered.]  The  distinction,  in  this 
regard,  between  companies  having  "  capital  stocK "  and  mutual  insurance 
companies  having  only  "  assets  or  capital,"  considered.     Id. 

6. Rule  as  to  assets  sufficient  to  authorize  continuance  of  business.]    It 

see/ns,  that  a  mutual  insurance  company  should  not  be  allowed  to  continue  in 
business,   merely  because  it  has  some  surplus  of  assets  over  liabilities.    Id. 

7.  Examiners' report.]     The  duties  of  examiners  of  a  mutual  insurance 

company  and  the  proper  contents  of  the  report  to  be  made  by  them  to  the 
Superintendent  of  Insurance,  considered.    Id. 

8.   Fire  insurance  policy  —  notice  of  its  cancellation  by  tJie  insurer  — 

an  offer  in  the  notice  to  return  the  unearned  premium  on  surrender  of  the 
policy  is  sufficient,  tntJiout  an  actual  temler  thereof]  Where  a  policy  oi  fire 
insurance  provides  that  the  insurer  may  cancel  it  upon  five  days'  notice  to  the 
insure:!,  and  that  if  it  be  so  canceled  any  unearnecl  portion  of  the  premium 
actually  paid  shall  be  returned  to  the  insured  upon  the  surrender  of  the  policy 
or  of  its  last  renewal,  an  actual  and  formal  tender  of  the  unearned  pre- 
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INSUBANCE  —  Continued.  pagb. 

mium  bv  the  company,  at  the  time  of  service  of  the  notice,  is  not  essential  to 
a  canceliation  of  the  policy  on  its  part,  where  the  notice  states  that  such 
unearned  premium  will  be  paid  when  the  surrender  is  made. 

Backus  r.  Exchange  Fibe  Ins.  Co W 

Action  in  equity  to  set  aside  tranrfers  of  a  life  insurance  policy  —  on  a 

failure  to  eatablish  an  equitable  cause  of  action,  a  money  judgment  at  luw  is 
improper  —  a  defendant  cannot,  by  ansu>er,  interject  into  the  equitable  action  a 
new  legal  caitse  of  ojctionfor  conversion  available  only  against  co-defendants  and 
eriable  the  plaintiffs  to  recover  judgment  t?iereon. 

Se^  ToPLiTz  V.  Bauer 125 

INTBBPLE  ADEB  —  When  proper. 
See  Pleading. 

INTOZIC  ATIN0  UQJJOB,  —  Liquor  Tax  Law — an  offender  against  iU  pro- 
visions cannot  be  sentenced  to  an  imprisonment  of  one  day  for  each  dollar  of  the 
fine  unpaid.^  1.  The  provisions  of  sections  484  and  718  of  the  Code  of 
Criminal  Procedure,  providing  that  a  judgment  which  imposes  a  fine  may 
also  direct  that  the  criminal  be  imprisoned  until  the  fine  be  paid,  for  a  term 
not  to  exceed  one  day  for  each  dollar  of  the  fine,  are  not  applicable  to  a  con- 
viction under  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  §  34)  which 
makes  a  sale  of  liquor  by  one  not  having  a  liquor  tax  certificate  a  misde- 
meanor, punishable  by  fine  and  imprisonment,  but  contains  no  specific 
authority  to  sentence  the  criminal  to  imprisonment  for  non-payment  of  the 
fine,  the  latter  statute  beine  designed  to  cover  the  whole  sublect,  both  pre- 
scribing the  punishment  and  the  manner  in  which  the  fine  shall  be  collected. 

People  v.  Stock 564 

2.  Discharge  under  a  writ  of  habeas  corpus."]    Where  in  such  a  case  a 

sentence  of  imprisonment  has  been  imposed  for  the  non-payment  of  the  fine, 
the"  prisoner  may  be  released  under  a  writ  of  habeas  corpus.    Id. 

IBBELEVANT  TliEADlNQt— Irrelevant  aUegcUions  in  a  reply— stricken 
out. 

See  Pleading. 

lBSUlB&—Tnalof 
See  Trial. 

JUDGMENT  —  Estoppel  by  judgment  —  how  far  a  matter  must  have  been  passed 
upon  to  preclude  its  consideration  in  a  second  suit.]  1.  The  failure  of  a  party 
who  has  obtained  judgment  in  an  action,  brought  by  him  to  set  aside  a  con- 
veyance of  real  property  alleged  to  have  been  obtained  from  him  by  fraud, 
to  ask  in  that  action  for  the  recovery  of  the  rents  collected  by  the  defendant 
while  in  the  wrongful  possession  of  the  property,  does  not,  in  the  absence  of 
proof  that  the  question  of  rentals  was  passed  upon  in  deciding  such  action, 
or  that  the  right  of  the  owner  to  such  rents  was  necessarily  involved  in  the 
determination  or  merged  in  the  judgment  therein,  estop  him  from  maintain- 
ing a  subsequent  action  against  the  defendant  for  such  rents. 

McCarthy  v.  HiLiiER 588 

2. Estoppel  of  a  former  judgment  —  that  the  same  issue  ioas  involved 

must  be  prov-ed  by  the  person  who  alleges  it.]  It  is  incumbent  upon  a  party  set- 
ting up  the  estoppel  of  a  former  judgment  between  the  parties  to  show  that 
the  matter,  as  to  which  the  former  judgment  is  claimed  to  be  an  estoppel, 
was  necessarily  involved  in  the  rendition  of  the  former  judgment. 

Rowland  v.  Hobby 522 

8. The  charge  of  the  judge  to  tJie  jury  is  competent  evidence  on  that  ques- 
tion.] It  seetns,  that  the  charge  of  the  court  to  the  jury  is  competent  to  show 
the  precise  issues  passed  upon  by  the  jury.    Id. 

Corporation  —  binding  force  of  a  foi^mer  adjudication  that  a  eonsoUdO' 

tion  of  conijHinies  teas  valid. 

See  Drake  c.  New  York  Suburban  Water  Co 499 

JUDICIAL  SALE  —  Judgment  directing  tlie  sale  for  ca^h  of  premises  upon 
which  legacies  are  charged  —  right  of  legatees  who  purchase  to  hate  their  lega- 
cies credited  upon  t?ie  purcliase  price.]    An  interlocutory  judgment,  entered 
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JUDICIAL  SALE  —  Continued.  p^ob. 

ID  an  action  to  which  all  the  persons  interested  in  an  estate  were  made  parties, 
ad j  udged  that  certain  legacies  were  specific  charges  upon  the  premises  in 
question,  and  directed  that  such  premises  be  sold  for  cash;  that  the  costs,  dis- 
bursements, fees  and  commissions  be  deducted,  and  that  the  balance  be  dis- 
tributed as  directed  by  the  final  judgment.  The  premises  were  accordingly- 
sold  and  were  bid  in  at  the  sale  for  four  of  the  legatees. 

Ifeld,  that,  upon  an  application  by  all  of  the  interested  parties,  the  Special 
Term  had  power  to  make  an  order  requiring  the  referee  who  conducted 
the  sale  to  file  his  report  of  sale  to  the  four  legatees,  upon  the  payment  to 
him  in  cash  of  a  sum  sufficient  to  cover  the  costs  and  the  expenses  of  the  sale, 
and  to  receive  as  cash  the  receipts  of  the  four  legatees  for  such  portions  of 
their  respective  legacies  as  should  equal  the  balance  of  the  purchase  price. 

See  Todd  v.  Todd 2H 

JUSTIFICATION  —  In  an  action  for  libel. 
See  Libel. 

LACHES —  Estoppel  created  by  the  acquiescence  of  a  stockholder  in  the  acts  of 
a  corporation.]  It  is  the  duty  of  a  stocltholder,  if  he  desires  to  set  aside  acts 
of  the  corporation,  to  act  promptlv,  and  in  failing  to  do  so  he  becomes  bound 
by  his  acquiescence  therein,  ancf  is  estopped  from  asserting  any  right  as 
against  a  person  who  has  in  good  faith  dealt  with  the  corporation  and 
received  its  securities. 
A  delay  of  several  years  held  to  be  fatal. 

Drake  v.  New  York  Suburban  Water  Co 4d9 

Leate  to  serve  an  amended  ansicer  —  laches  in  making  the  application. 

See  Gerdau  v,  Faber 606 

LAND: 

See  Real  Property. 

LANDLOBD  AND  TENANT  —  A  written  sealed  lease  —  a  prior  parol 
promise  by  the  landlord  to  make  repairs  is  merged  in  it.]  1.  An  oral  agree- 
ment, made  prior  to  the  execution  of  a  written  lease,  under  seal,  for  five 
years,  containing  no  covenant  binding  the  landlord  to  repair,  and  appar- 
ently on  its  face  embracing  the  entire  understanding  of  the  parties  to  it,  by 
the  terms  of  which  oral  agreement  the  landlord  undertakes  to  make  certain 
repairs  during  the  term,  must  be  deemed  to  have  been  merged  in  the  lease, 
and  cannot,  m  an  action  brought  to  recover  rent  due  under  the  lease,  in 
which  the  tenant  sets  up  the  breach  of  this  oral  agreement  as  a  counterclaim 
or  defense,  be  proved  by  the  tenant  as  an  independent  collateral  promise. 

Hall  v.  Beston 105 

2.  A  promise  during  the  term  to  repair  if  the  tenant  would  remain  is 

without  consideration.]  A  promise  by  the  landlord,  made  during  the  term 
and  when  the  tenant  threatened  to  remove  from  the  premises,  that  if  he 
would  remain  the  landlord  would  make  the  repairs  in  question,  is  not 
enforcible,  there  being  no  consideration  to  support  it.    Id. 

3.  P)'omise  of  a  landlord  to  repair  a  ceiling  —  personal  injury  to  the 

tenant  from  its  breach  —  liability  of  the  landlord. ]  A  contract  made  by  a  land- 
lord with  his  tenant  to  repair  a  ceiling  in  the  demised  premises,  in  reliance 
upon  whi6h  the  tenant  renews  her  lease  of  the  premises,  does  not  create  a 
liability  on  the  part  of  the  landlord  for  personal  injuries  sustained  by  the 
tenant  through  its  breach  and  the  consequent  fall  of  the  ceiling  upon  her. 

Schick  v.  Fleischhauer • 210 

4.  Remedy  of  the  tenant,]    Remedy  of  the  tenant  in  the  event  of  the 

breach  by  the  landlord  of  a  promise  to  repair,  considered.     Id. 

Corporation  —  guaranty  of  a  lease,  executedby  a  brewing  company  in  con- 
sideration of  the  lessee's  promise  to  buy  beer  from  the  company — t?ie  plea  of 
ultra  vires  cannot  be  asserted  —  sealed  instrument  expressing  a  consideration. 

See  Koehler  <fe  Co.  v,  Reinheimkr 1 

Negligence  —  alterations  in  a  building  made  by  a  tenant  —  liability  of 

the  tenant  making  them  and  of  the  owner  of  the  building  to  another  tenant 
injured  by  the  fall  of  the  building — expert  testimony  on  the  subject. 

See  QuiOLEY  v.  Johns  Manufacturing  Co 484 
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I«AJn>IiOBD  AND  TENANT  —  Continued,  page. 

Mechanif^s  lien  —  repairs  ordered  by  a  tenant  who  is  to  be  made  an  allow- 
ance for  them  out  of  the  rent  —  t/iey  are  made  with  tJie  consent  of  the  owner. 

See  McLean  t>.  Sanford COS 

Authority  of  an  agent  to  execute  a  lease  for  more  than  a  year  — it  must 

be  in  wHting. 

See  GaiPFm  v.  Baust 558 

LEASE: 

See  Landlord  and  Tenant. 

LEOAGY — Judgment  directing  the  sale  for  cash  of  premises  upon  which  lega- 
cies are  charged —  right  of  legatees  wha  purchase  to  have  tlieir  legacies  credited 
upon  the  purchase  price. 

See  Topd  v.  Todd 294 

LETTER  —  Presumption  that  a  mailed  letter  was  received  —  a  denial  of  its 
receipt  by  a  party  in  interest  presents  a  qBestionfor  the  jury. 
See  Evidence. 

LEVY  —  Under  an  execution. 
See  Execution. 

LIBEL — A  justification  must  be  as  broad  as  t?i^  libel.]  1.  A  justification 
must  be  as  broad  as  the  libelous  charge,  and  where  the  publisher  fails  to 
prove  many  material  details  of  it,  the  justification  is  insufficient. 

Young  r.  Fox 261 

3. C?ia>'ges  made  against  a  7narried  wotnan.]    An  article,  published  of 

a  married  woman  and  illustrated  with  pictures,  in  which,  although  she  is 
described  as  the  victim  of  a  plot  concocted  by  her  husband  to  procure  evi- 
dence available  for  a  divorce,  it  is  falsely  charged  that  she  went  volun- 
tarily with  another  man  into  a  hotel  bedroom  and,  after  having  remained 
there  some  time,  went  with  him  into  the  hotel  restaurant;  that  she  returned 
to  and  remained  with  him  in  the  bedroom  two  hours,  during  which  time  wine 
was  served:  that  about  midnight  her  enraged  husband  broke  the  do<»r  in  and 
found  her  reclining  upon  a  bed,  and  that  her  alleged  paramour  escaped  in 
his  shirt  sleeves,  is  libelous  per  se.    Id, 

8. Malice.]    Malice  may  be  inferred  and  punitive  damages  be  awarded 

where  a  libel  is  recklessly  published  as  well  as  where  its  publication  is 
induced  by  personal  ill-will:  and  the  fact  that  a  weekly  newspaper  circu- 
lates, in  advance  of  publication,  "dodgers"  or  circulars,' calling  local  atten- 
tion to  the  fact  that  an  outcoming  issue  will  contain  an  article  relative  to  a 
woman  which  is  libelous  per  se,  is  some  evidence  that  the  publication  was 
deliberate,  and  that  an  opportunitv  had  been  afi^orded  for  making  an  inquiry 
as  to  the  truth  of  the  account  about  to  be  published,    /d. 

4. Evidence  in  mitigation  cannot  reduce  compensatory  damages.]  Evi- 
dence in  mitigation  extends  only  to  punitive,  and  has  no  bearing  upon  com- 
pensatory, damages.     Id. 

5. Wluit  erroneous  cJiarge  is  insufficient  for  a  reversal.]    A  verdict  will 

not  be  set  aside  merely  because  the  court,  in  its  charge,  said  to  the  jur}'  that 
the  publisher  admitted  that  he  had  caused  a  certain  circular  or  **  dodger" 
to  be  "  widely"  circulated,  when  his  admission  was  in  fact  that  it  was  cir- 
culated, unless  the  attention  of  the  court  is  specifically  called  to  its  improper 
use  of  the  word  *' widely."    Id. 

6. New  libelous  matter,  not  connected  with  the  libel  sued  for  nor  inquired 

into,  cannot  be  pleaded  in  mitigation  of  damages.]  Where  the  complaint  in  an 
action  for  libel  alleges  the  publication  of  articles  containing  general  charges 
that  the  plaintiif,  a  candidate  for  member  of  Congress,  was  not  "a  decent 
candidate"  nor  "able  and  clean  in  his  private  and  public  character,"  the 
defendant  cannot,  in  alleged  mitigation  of  damages,  insert  in  its  answer, 
for  the  purpose  of  disproving  express  malice  and  showing  probable  cause, 
new  allegations  made  upon  information  derived  from  third  parties,  as  to  the 
truth  of  which  it  made  no  inquiries  and  for  which  it  does  not  vouch,  to 
the  effect  that,  prior  to  its  publication  of  the  libel,  it  was  informed  that 
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UBEL  —  C&ntinued,                                                                                         paob. 
the  plaintiff  had  offered,  in  connection  with  the  remission  of  a  personal 
tax,  to  bribe  a  public  officer,  and  that  he  had  also  embezzled  moneys  of  an 
estate.     Hess  r.  New  York  Press  Co 78 

LIEN  —  }{echan%etf  lien*  —  the  ti)m  to  file  a  lien  is  not  extended  by  slight  repairs 
ordered  and  made  four  months  after  the  completion  of  the  original  contract.^ 
1.  The  statutory  period  of  ninety  days  after  the  completion  of  a  contract, 
within  which  a  mechanic's  lien  must  be  filed,  cannot  be  extended  by  proof 
that,  about  four  months  after  the  work  had  been  done,  and  after  the  con- 
tractor had  taken  a  note  for  a  balance  due  for  such  work,  the  contractor  was 
ordered  to  make  a  very  slight  repair  which  was  not  made  in  continuance  of 
the  original  contract.     McLean  c.  Sanford 60S 

2. liejMtrs  ordered  by  a  tenant  wlio  is  to  be  made  an  aUoicance  for  them 

out  of  the  rent  —  they  are  made  icith  tlie  consent  of  the  owner  A  It  seems,  that 
where  a  lease  stipulates  that  the  tenant  may  retain,  from  his  own  rent  and 
that  of  another  tenant  payable  to  him,  a  definite  amount  for  repaii*s  and 
renovations,  repairs  maue  in  pursuance  thereof,  to  the  extent  in  cost  of 
the  limit  fixed,  are  made  with  the  consent  of  the  owner  within  the  meaning 
of  the  Mechanics'  Lien  Law  (Laws  of  1885,  chap.  342,  §  1,  as  amended  by 
the  Laws  of  1888,  chap.  316).     Id. 

3. yfeclianicjf  liens  —  wJien  an  ice-making  plant  may  be  made  the  subject 

of  a  lien.]  An  ice  making  plant  is  not,  in  terms,  embraced  within  the  statute 
relative  to  mechanics'  liens  (Laws  of  1885,  chap.  342,  as  amended  by  Laws  of 
1895,  chap.  673) ;  but  where  the  court,  upon  the  trial  of  an  action  brought 
to  foreclose  a  lien  filed  to  secure  payment  for  such  a  plant,  finds  that  the  work 
and  materials  in  question  "  were  used  in  the  erection  and  construction  of  said 
plant  upon  the  aforesaid  premises  and  in  the  erection  and  alteration  of  the 
buildings  upon  said  premises,"  and  it  further  appears  from  the  evidence  that 
the  plant  was  annexed  to  the  freehold  by  masonr}-^  in  such  a  manner  that  the 
building  would  have  to  be  taken  to  pieces  to  remove  it,  the  lien  may  be  sus- 
tained, and  a  dismissal  of  the  complaint  is  improper. 

Nason  Ice  Machine  Co.  r.  Upham 420 

Mortgage  foreclosure  —  the  costs  are  a  necessary  incident  to  tfie  mortgage 

lien  —  they  are  enforcible  out  of  surplus  moneys  in  the  same  tfiantier  as  tlce  debt 
itself 

See  BrsHwrcK  Savings  Bank  v.  Traum 582 

Construction,  in  an  action  brought  to  enfoire  a  factors  lien,  of  a  com- 
promise agreement  of  sale  as  to  gmnls  delivered  to  a  factor. 

See  8PAULDINO  v.  AMERICAN  WoOD  BOARD  Co 237 

LIFE  INSXTEANCE : 

See  Insurance. 

LIMITATION  OF  ACTIOIX  — Action  against  a  director  for  a  failure  to  file 
an  annual  report — leane  to  i*erve  an  amended  anstrer  setting  up  tJie  Statute  of 
Limitation9  —  merits  of  the  proposed  answer  not  considered  —  laches  in  making 
the  application. 

See  GERDAr  0.  Faber 606 

Whe?i  an  action  is  for  specific  ])erformance,  governed  by  the  ten-year  Stat- 
ute of  Limitations,  and  not  to  remove  a  cloud  on  title,  agaifist  whicJi  the  statute 
never  runs. 

See  PCRDY  V.  COLLYER i 888 

LOAN  —  Railroad  corporations — eJrecution  of  a  mortgage  to  secure  bonds  — 
limitations  of  the  power  to  borrow  money. 
See  Railroad. 

LONG  ACCOUNT—  Wliat  justifies  a  reference  on  the  ground  that  the  trial  of 
the  action  will  involve  tJie  examination  of  a  long  account. 
See  Reference. 

LUNATIC : 

See  Insane. 

App.  Div.— Vol.  XXVI.        83 


Digitized  by  VjOOQIC 


658  INDEX. 

KACHINEBY  —  Dangerous  to  employees. 
See  Master  and  Servant. 

W/ien  the  machinery  of  a  corporation  i$  taxaUe  ae  "  land." 

See  Tax. 

MALICE  —  In  an  action  for  libel. 
See  Libel. 

MALICIOUS  FB03ECUTI0N—  When  the  question  ofprobabUe  cause  is  for 
thec<)urt.]  1.  Where,  in  an  action  brought  to  recover  damages  for  an  alleged 
malicious  prosecution,  there  is  no  dispute  concerning  the  facts  upon  which 
the  defendant  acted  in  causing  the  arrest  of  the  plaintiflf,  the  question  of 
probable  cause  is  for  the  court.     Francis  r.  Til  you 340 

2. Facts  constituting  probable  cause.^    The  fact  that  the  defendant  was 

informed  by  his  watchman  that  the  plaintiff  had  made  two  attempts  to  break 
into  the  defendant's  bath  houses  constitut€>s  probable  cause  for  the  defendant's 
making  a  complaint  and  having  the  plaintiff  arrested.    Id. 

8. Alteration  of  the  charge  after  tJie  arrest  —  tJiere  must  be  probable 

cause  for  jm furring  the  new  c/iarge.]  Where,  however,  the  defendant,  after 
the  plaintiff's  arrest,  upon  the  suggestion  of  the  magistrate  that  the  charge 
of  burglary,  or  of  attempted  burglary,  is  too  s'evere,  alters  the  charge  to  one 
of  vagrancy,  the  subsequent  detention  and  trial  of  the  plaintiff  upon  the 
charge  of  vagrancy  can  be  justified  only  by  proof  that  the  plaintiff  was, 
as  matter  of  fact,  guilty  of  that  offense;  and  in  case  the  proof  as  to  whether 
the  plaintiff  was  guilty  of  vagrancy  be  inconclusive  and  conflicting  and  he 
be  finally  actjuitted,  the  jury  in  the  action  for  malicious  prosecution  are 
justified  in  finding  that  the  defendant  did  not  have  probable  cause  for  pre- 
ferring the  charge  of  vagrancy,  and  a  motion  to  dismiss  the  complaint  is 
properly  denied.    Id. 

MANDAMUS  —  To  retiew  the  action  of  a  dub  in  expelling  a  member.  ]  When 
a  member  of  a  club  is  entitled  on  the  trial  of  the  issues  in  mandamus  pro- 
ceedings to  have  submitted  to  the  jury  the  question  whether  he  had  been 
given  reasonable  notice  to  defend  himself  upon  the  charge  upon  which  he  was 
expelled,  i.  c,  of  making  a  willful  or  reckless  misstatement  in  a  circular, 
considered.     I^eople  ex  rel.  W'ard  v.  Uptown  Assn 297 

New  York  city  —  bills  of  an  attorney  designated  to  a£t  in  a  proceeding  to 

take  property  for  the  board  of  education  — y  the  taxation  thereof  by  a  justice  of 
i/ie  Supreme  (.ourt  is  a  judicial  act. 

See  People  ex  rel.  Allison  u.  Bd.  op  Education 208 

MABKETABLE  TITLE: 

See  Real  Property. 

See  Specific  Performance. 

MASTEB  AND  BE'RVANT  — Negligence  — an  owner,  employing  an  inde- 
pendent  contractor,  is  not  Wiblefor  the  negligence  of  such  cofitraetor  or  of  fellow- 
servants —  liability  of  an  oicner,  who  furnishes  an  insufficient  foundation;  who 
has  employed  a  competent  architect ;  where  an  architect  alters  the  thickness  of  a 
foundation  —  effect  of  the  New  York  Building  Law. 

See  Burke  v.  Ireland 487 

Negligence  —  a  boy  injured  while  assisting,  contrary  to  the  terms  of  his 

empU/yment,  in  the  use  of  a  machine — failure  of  a  foreman  to  secure  loose  parts 
of  a  fnach ine  —  contribu tory  negligence. 

See  Stimper  v.  F'uchs  &  Lanq  Manfg.  Co.mpany 383 

Negligence  —  voluntary  exposure  to  danger — subsequent  admissions  of  a 

foreman  not  in  tJie  course  of  his  employment  —  violations  of  the  fhctory  Act. 

See  Pfeffer  v.  Stein T 635 

Negligence — selection  by  an  employee  of  an  unfit  but  not  structurally 

defective  machine  —  acceptance  of  an  obvious  risk  —  res  ipsa  loquitur. 

.  tSee  Parento  c.  Taylor  &  Company 518 

Negligence— an  oxoner  of  a  building  is  not  liable  for  the  negligence  of 

independent  contractors,  employed  to  take  it  down,  to  their  employee. 

See  CuLLOM  v.  McKelvey 46 
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yegligence —  a  sei'vant  of  a  janitor  %i\jured  by  the  fall  of  a  lift  —  liability 

of  the  owner  of  the  building  —  duty  of  inspection, 

JSee  Sellers  v.  Dempset 22 

Negligence  —  employers  liaUefor  a  defect  in  a  derrick  erected  at  a  perma- 
nent structure. 

See  Dougherty  v.  Milliken    386 

yegligence  —  injury  to  a  stevedore  from  catehing  his  hand  in  the  rope  of 

a  steam  icineh. 

See  Gartey  v.  N.  Y.  &  Cuba  Steamship  Co 456 

—  Sfilaried  health  officer  —  icTien  not  entitled  to  charge  for  services  rendered 
to  smallpox  patients. 

See  Reynolds  r.  City  op  Mount  Vernon    581 

MECHANIC'S  LIEN: 

See  Lien. 

MISREPRESENTATION : 

See  False  Representation. 

MITiaATION  —  Pleadings  in,  of  Itbel, 
See  Libel. 

MORTGAGE  —  Surplus  moneys  —  damages  for  a  breach  of  contract  secured  by 
a  substquent  mortgage  —  right  of  the  referee  to  determine  such  damages —  measure 
of  damages.]  '1.  The  owner  of  premises  ia  Sixteenth  street  in  New  York 
city  conveyed  them  tocontrnctors  subject  to  an  existing  mortgage  and  agreed 
to  take  an  additional  mortgage  for  the  remainder  of  the  purchase  price,  and 
to  make  advances  for  the  erection  of  buildings  on  the  premises,  such  advances 
to  be  secured  by  mortgages  to  be  given  by  the  contractors.  Two  of  such 
mortgages  were  given,  one  on  the  Sixteenth  street  property  and  one  on  prem- 
ises owned  by  the  contractors  in  Twelfth  street,  the  latter  being  collateral  to 
a  bond  conditioned  that,  in  case  the  contractors  should  make  good  all  dam- 
ages which  tlie  grantor  might  sustain  by  reason  of  their  failure  to  perform 
said  building  loan  agreement  or  any  part  thereof  as  aforesaid,  then  the 
obligation  should  be  void.  Before  the  completion  of  the  buildings  the  con- 
tractors failed,  and  the  work  was  abandoned,  and  upon  the  foreclosure  of  the 
purchase-money  mortgage  on  the  Sixteenth  street  property  there  still 
remained  an  amount  due  the  grantor  for  advances,  the  only  security  for 
which  was  the  mortgage  on  the  Twelfth  street  property. 

Upon  an  appeal  from  the  report  of  a  referee  appointed  in  proceedings  to 
determine  the  disposition  of  the  surplus  money  arising  from  the  sale  of  the 
Twelfth  street  property,  upon  foreclosure  of  a  prior  mortgajje  thereon,  which 
fund  was  claimed  both  by  the  assignees  of  the  grantor  holdmg  the  mortgage 
above  mentioned  and  by  the  holders  of  a  third  and  subsequent  mortgage  on 
the  Twelfth  street  property,  given  to  secure  a  debt  of  tho  contractors,  it  was 

Meld,  that  the  referee  in  such  a  proceeding  had  power  to  determine  the 
amount  of  the  damages  secured  by  the  mortgage  given  to  the  grantor; 

That  the  rights  of  the  grantor  of  the  Sixteenth  street  property  were  fixed 
when  the  contractors  abandoned  their  contract,,  and  that  he,  having  lost 
everything  by  way  of  security  except  the  mortgage  on  the  Twelfth  street 
property,  could  claim  under  that  mortgage  all  the  ascertained  damage  directly 
consequent  upon  the  breach  of  the  condition  of  the  bond  to  which  it  was 
collateral; 

That  he  was  entitled  to  the  surplus  money  arising  on  the  sale  of  the  Twelfth 
street  property  to  the  extent  of  the  advances  made  by  him  towards  the 
improvement  of  the  Sixteenth  street  property,  secured  by  the  mortgage  on 
the  Twelfth  street  property.     Gutwillig  v.  Wiedeuman 26 

2.  Mortgage  foreclosure  —  t?ie  costs  are  a  necessary  incident  to  tJie  mort- 
gage lien — they  are  enforcible  out  of  surplus  moneys  in  the  same  manner  as  tJie 
debt  itself]  Costs  awarded  to  a  junior  mortgagee  in  an  action  brought  by  her 
for  the  foreclosure  of  her  mortgage,  which  action,  by  reason  of  the  inter- 
position of  the  defense  of  usury  by  the  mortgagor,  is  not  determined  until 
after  a  sale  of  the  mortgaged  premises  has  taken  place  under  a  foreclosure 
of  the  senior  mortgage,  are  a  natural  and  necessary  incident  to  the  mortgage 
lien  itself,  and  are  payable,  together  with  the  amount  due  upon  such  second 
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mortgage,  out  of  the  surplus  moneys  arising  from  such  sale  under  the  fore- 
closure of  the  first  mortgage.    Bushwick  Savings  Bank  v.  Tbaum 533 

Timst  —  whe7i  a  trustee  holding  a  mortgage  has  poieer  to  (usign  it  and  ?iis 

a^ignee  to  receive  tfte  principal — t?is  mortgagor  is  not  bound  to  see  that  the 
money  is  properly  applied. 

See  Spencer  ».  Weber ^5 

A  payment  on  a  recorded  ino^'tgage  to  one  who  negotiated  the  loan,  but  not 

shown  to  have  had  possession  of  the  secuHties^  is  not  protected. 

See  Frank  v.  Tuozzo 447 

Wfien  a  mortgagor  making  a  payment  to  the  attorney  of  the  oitner  of  the 

mortgage  is  not  protected  in  so  doing  —  scrivener  rule. 

See  Central  Trust  Co.  v.  Folsom 40 

Railroad  corporations — execution  of  a  mortgage  to  secure  bonds  —  limi- 
tations of  the  }x>wer  to  borrow  tnoney. 

^dFLYNNt).  Coney  Island&B.  R.  R.  Co 416 

Notice  of  the  aiypointment  of  a  new  trustee  of  a  mortgage. 

See  Griffin  v.  Baust 553 

MOTION  AND  OKD'E'R  —  Injujwtion  order  —  i^eview  of  an  order  by  a 
co-ordinate  branch  of  tlie  same  court  —  renewal  of  a  motion  for  an  injunction, 
made  on  an  amended  complaint,  regarded  as  a  tiew  application —  security  which 
may  be  demanded  on  granting  it. 

See  CoRBiN  V.  Casina  Land  Company 408 

-  Bill  of  particulars,  applied,  for  on  the  ground  t/iat  it  is  nec4issary  to 
en/ible  the  defemlant  to  answer —  it  cannot  be  granted  ujxtti  the  ground  that  it  is 
necessai^  to  enable  the  defendant  to  prepare  for  trial. 

See  McClellan  v.  Buncombe • 353 

Decision  of  a  motion  to  direct  a  verdict  —  exception  thereto,  liow  taken, 

tcJien  tile  decision  is  resei^red  —  'jxtwer  ofremew  by  the  appellate  court. 

See  Elliott  p.  Van  Schaick : 587 

Reference  —  when  a  long  account  is  not  invoiced — review  of  a  denial  of  a 

motion  to  refer. 

See  Allentown  Rolling  Mills  r.  Dwyer 101 

MUNICIPAL  CORPOIIATION  —  iN'fiiJ  York  city— puirhase  of  supplies  — 
when  a  supply  is  **  needful  for  any  particular  purpose'*  and  the  contract  exceeds 
§1,000,  it  must  be  awarded  upon  bids  submitted  after  public  notice — several 
orders  each  less  than,  but  togtther  exceeding,  $1,000  are  within  the  statute.]  1. 
The  provisions  of  the  Consolidutiou  Act  applicable  to  the  city  of  New  York 
(Laws  of  1882,  chap.  410,  §  64),  in  substance  requiring  that  municipal  sup- 
plies "needful  for  any  particular  purpose,"  of  which  the  several  parts 
together  shall  involve  an  expenditure  of  more  than  §1,000,  shall  he  fur- 
nished to  the  city  under  contracts  entered  into  hy  the  appropriate  heads 
of  departments  and,  except  where  otherwise  provided,  shall  be  founded  upon 
sealed  bids  or  proposals  submitted  under  a  duly  advertised  public  notice, 
preclude  a  recovery  against  the  city  hy  persons  who,  upon  various  days  dur- 
ing a  period  of  more" than  three  months,  have  delivered  butter  (for  use  in, 
and  which  was  actually  usetl  hy,  a  municipal  public  institution),  not  under  a 
contract  made  after  public  letting,  but  merely  upon  separate  orders  signed  hy 
the  purchasing  agent  of  the  dejiartment  of  public  charities  and  corrections, 
none  of  which  orders  exceeded  $o(K),  but  which,  taken  together,  amounted 
to  more  than  $4,200.     Walton  v.  The  Mayor 76 

2.    Brooklyn — its  park  commissioner  has  no  power  to  maintain  an 

action  to  prevent  the  maintenance  of  a  steam  railroad  on  Fort  Hamilton  park- 
way.] The  park  commissioner  of  the  city  of  Brooklyn  has  no  authority, 
under  chapter  665  of  the  Laws  of  1892,  placing  under  "his  exclusive  charge 
and  management  Fort  Hamilton  parkway,  now  in  the  city  of  Brooklj^n,  but 
formerly  in  the  town  of  New  Utrecht,  to  take  proceedings  to  prevent  the 
further  maintenance  and  operation  over  the  parkway,  at  grade,  of  a  steam 
railroad  which  has  been  operated  in  the  same  manner  upon  such  parkway  for 
many  years,  in  alleged  violation  of   chapter  609  of  1871,  as  amended  by 
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chapter  551  of  1875,  as  the  statute  in  question  gives  him  no  express  or  implied 
authority  iu  the  matter,  nor  does  it  transfer  to  him  the  right  conferred  on  town 
highway  commissioners  by  section  15  of  the  High'way  Law  (Laws  of  1890, 
chap.  568)  to  enforce  the  performance  of  any  duty  enjoined  upon  any  person 
or  corporation  iu  respect  to  any  town  highway. 

Peoplk  ex  rel.  Cocheu  v.  Dettker 327 

8. Rcfuedy  irhere  a  railroad  m  operated  in  defiance  of  law. "[    Semble,  that 

if  the  railroad  corporation  is  occupying  and  obstructing  the  parkway  in 
defiance  of  the  law,  the  remedy  is  by  indictment  for  maintaining  a  public 
nuisance,  or  by  an  action  iu  equity,  by  the  Attorney-General,  to  restrain 
the  continuance  of  the  nuisance  and  abate  it»  or  by  an  action  by  an  individual, 
who  has  sustniued  a  special  or  peculiar  injury  from  the  obstruction,  iu  his 
own  name,  for  an -injunction.     Id. 

4.  Police  board  of  the  city  of  New   York — a   conriction  reversed  as 

againat  the  tttiyJit  of  evidence  —  a  charge  preferred  as  an  nftertJvought  after 
another  charge  had  Iteen  dismissed.')^  Where  a  roundsman  or  the  police  force 
of  the  oitv  of  New  York,  upon  discovering  a  patrolman,  while  on  duty, 
drinking  from  a  glass  which  had  been  brought  to  him  from  a  saloon,  orders 
the  patrolman  to  go  to  the  station  house,  where  the  roundsman,  upon  a 
mere  suspicion,  prefers  a  charge  of  intoxication  against  him,  and,  upon 
learning  the  next  day  that  the  charge  of  intoxication  had  fallen  through,  at 
once  charges  the  patrolman  for  the  flret  time  with  using  vile  and  insulting 
language  to  him  upon  the  way  to  the  station  house,  the  testimony  of  the 
roundsnian  in  support  of  the  latter  charge  is  open  to  grave  suspicion;  and 
where  the  only  testimony  iu  support  of  the  charge  is  that  of  the  rounds- 
man, which  is  refuted  by  three  unimpeached  and  apparently  disinterested 
witnesses,  a  conviction  of  the  patrolman  upon  that  charge  will  be  reversed 
as  against  the  weight  of  evidence. 

People  ex  rel.  Walker  h.  Roosevelt 183 

5.  Police — dismissal  of  a  policeman  for  misconduct  —  a  convict  ion. 

mvst  precede  t7.]  A  police  board,  after  hearing  the  proofs  taken  under 
charges  made  against  a  member  of  the  force,  entertained  a  motion  to  dis- 
miss the  charges,  but  never  decided  it,  and  thereafter,  without  finding 
the  accused  guilty  of  the  offense  charged,  passed  a  resolution  dismissing 
hira  from  the  police  force. 

Held,  that  the  right  to  dismiss  the  accused  depended  upon  his  being  found 
guilty  of  some  offense,  and  that  the  mere  passing  of  a  resolution  dismissing 
Elm,  without  finding  him  guilty,  was  without  effect. 

People  ex  rel.  Keidy  p.  Grady 592 

Action  by  a  taxpayer  to  prevent  waste  —  injunction  to  restrain  an  electric 

company  from  unlawfully  excavating  in  a  jmblic  park,  in  order  to  set  poles  — 
failure  to  allege  that  city  officials  intend  to  do  an  unlawful  act. 

ASee  J5IIEEIIY  v.  McMillan 140 

Negligence  —  collision,  by  reason  of  a  horse  becoming  frighteiud  by  a  trol- 
ley car,  with  a  city  lamppost  six  inches  iimde  the  curb  line  —  liability  of  the 
city  —  contributory  negligence. 

See  Van  Wie  r.  City  of  Mount  Vernon 330 

Ktgligence  —  a  vehicle  upset  by  rubbish  rtegligently  placed  in  a  street  — 

misuse  of  a  municipal  cofisent  to  the  placing  of  building  materials  in  a  street. 

See  Meenagh  v.  Buckmaster 451 

Action  for  injuries  caused  by  the  negligence  of  a  municipid  corjwration 

—  a  notice  of  intention  to  sue  must  be  actually  delivered  —  mailing  is  insufficient. 

See  BuRFORD  v.  The  Mayor 225 

Negligence — a  person  injured  by  falling,  at  night,  over  a  stump  in  a  city 

street —  when  proof  of  similar  prior  accidents  is  competent. 

See  LuNDBECK  p.  City  of  Brooklyn 595 

A  street  railroad  company — it  has  a  paramount  right  to  that  part  of  a 

street  in  which  its  rails  are  laid,  between  intersecting  streets.  % 

See  Rosenblatt  v.  Brooklyn  Heights  R.  R.  Co. 600 

Highway  —  what  is  not  an  abandonment  of  it. 

See  Mangam  v.  Village  of  Sing  Sing 464 
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NAME —  Use  of  a  business  name —  irijunction  to  prevent  another  person  from 
assuming  it. 

See  Trade  Mark. 

NEGLIGENCE  —  Alterations  in  a  building  made  by  a  tenant  —  liability  of  the 
tenant  making  them  and  of  the  owner  of  the  building  t<f  another  tenant  injured  by 
the  fall  of  the  building — expert  testimony  o?i  the  subject.]  1.  A  manufactur- 
ing company,  upon  hiring  the  upper  part  of  a  building,  some  forty  feet  high, 
divided  into  two  portions  by  a  floor  constituting  the  ceiling  of  the  basement, 
put  up  a  second  floor,  to  furnish  support  for  the  beams  of  which  it  cut  a 
series  of  holes  four  inches  deep  in  pilasters  sixteen  inches  thick  forming  part 
of  the  walls  above  the  first  story,  thus  leaving  the  pilasters  at  such  points 
of  the  same  thickness  as  the  neighboring  walls,  viz.,  twelve  inches;  and 
upon  the  termination  of  its  tenancy,  in  accordance  with  the  terms  of  its 
lease,  the  manufacturing  company  removed  the  floor  and  beams  and  left  the 
holes  in  the  pilasters  unfilled. 

Held,  that  it  could  not  be  said  to  have  created,  by  its  act.  an  intrinsically 
dangerous  nuisance,  rendering  it  liable  for  the  death  of  tUe  tenant  of  the 
basement  of  the  building,  occasioned  some  time  after  thenifinufacturing  com- 
pany's removal  by  the  collapse  of  the  building  during  a  heavy  wind  ;  that  its 
liability,  if  any,  arose  out  of  its  violation  of  its  obligation  as  tenant  not  to 
alter  tlie  condition  of  that  part  of  the  premises  which  it  occupied  so  as  to 
injure  other  tenants  in  the  same  building  ; 

That  it  was  the  duty  of  the  owner  of  the  building,  upon  regaining  posses- 
sion of  the  premises  vacated  by  the  manufacturing  company,  to  use  reason- 
able diligence  to  prevent  the  continuance  of  any  condition  created  therein  by 
the  former  tenant  which  there  w^as  reasonable  cause  to  believe  might  occa- 
sion danger  to  the  tenant  who  continued  to  occupy  the  other  part  of  the 
premises ; 

That  a  jury  might  find  that  greater  diligence  was  required  of  the  land- 
lord in  ascertaining  whether  the  premises  were  in  a  safe  condition  than 
would  be  demandea  of  the  tenant  —  so  that  it  would  not  follow  that  the 
tenant  was  guilty  of  contributory  negligence  in  not  appreciating  a  danger, 
for  a  neglect  to  ascertain  which  the  owner  would  be  guilty  of  negligence ; 

That  upon  the  trial  of  an  action  brought  by  the  administrator  of  the 
deceased  tenant,  to  recover  damages  resulting  from  his  death,  an  expert  wit- 
ness should  be  permitted  to  answer  the  question.  "Now  state  what  in  your 
opinion  was  the  cause  of  the  falling  of  that  building,"  and  the  further  ques- 
tion, "Well,  how  in  your  opinion,  did  the  force  of  the  storm  affect  the 
building  so  as  to  cause  it  to  fall  —  in  what  way." 

QuiGLEY  p.  Johns  Manufacturing  Co 4^4 

2. Voluntary  exposure  to  danger  —  subsequent  admissions  of  a  foreman 

not  in  the  course  of  his  employment — failure  to  object  to  incomjtetent  evidence  — 
tdolution  of  the  Factory  Act.  ]  On  the  trial  of  an  action  brought  to  recover  dam- 
ages resulting  from  the  death  of  the  plaintiff's  intestate,  who  was  emploj'ed 
to  sort  corks  in  a  bicycle  factory  and  was  injured  by  being  caught  in  shaft- 
ing on  which  he  had  volunteered  to  shift  a  belt  which  he  had  reached  by 
mounting  upon  a  ladder,  the  foreman  of  the  bic3'cle  factory  was  asked 
whether  he  had  not  told  the  mother  of  the  decejised  "that  he  would  not 
have  told  the  boy  to  go  up  the  ladder  if  he  had  thought  he  would  be  hurt," 
which  he  denied.  Subsequently  the  mother  and  two  other  witnesses  testified 
that  he  did  make  the  statement.  There  was  no  other  testimony  which 
tended  to  show  that  the  foreman  gave  any  direction  to  the  boy  to  shift  the  belt. 

Ildd,  that  the  testimony  of  the  mother,  as  an  impeachment  of  the  denial 
of  the  foreman,  was  incompetent; 

That  as  the  declaration  was  not  made  within  the  scope  of  the  foreman's 
employment  by  the  defendants,  the  proprietors  of  the  factory,  it  was  not 
competent  evidence  of  the  principal  fact  alleged  to  have  been  stated  by  the 
foreman; 

That  the  fact  that  no  objection  was  made  to  the  proof  did  not  make  it 
effective  to  create  a  liability  on  the  part  of  the  defendants; 

That  if  it  should  be  assumed  that  the  deceased  had  been  employed  in  vio- 
lation of  the  Factory  Act  the  result  would  not  be  different. 

Pfeffer  v.  Stein 5.*J5 
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3. CoUision,  by  reason  of  a  horse  becoming  frightened  by  a  trolley  car, 

with  a  city  lamp  post  six  inches  inside  the  curb  line — liability  of  the  city  — 
contributory  negligence.']  In  an  action  brought  to  recover  damages  resulting 
from  the  alleged  negligence  of  the  defendant,  a  municipal  corporation,  it 
appeared  that  while  the  plaintiflP  was  driving  a  horse,  which  was  somewhat 
restive  when  passing  cars,  along  a  street  in  the  defendant  city  upon  which 
trolley  cars  were  operated,  the  horse  became  frightened  by'  the  loud  and 
sudden  ringing  of  the  bell  on  an  approaching  car,  and  that  his  consequent 
movement  brought  the  hind  wheel  on  one  side  and  the  body  of  the  wagon  on 
the  other  side  of  a  lamp  post  standing  upon  a  street  corner  six  inches  inside 
the  curb  line,  by  reason  of  which  the  wheel  was  torn  from  the  wagon  and 
the  plaintiff  was  injured. 

Held,  that  the  plaintiff  was  not  guilty  of  contributory  negligence,  as 
matter  of  law,  in  driving  the  horse  upon  the  street  or  in  concluding  to  meet 
and  pass  the  car; 

That  the  lamp  post  having  been  erected  in  the  prosecution  of  a  public 
improvement  which  the  city  had  power  to  authorize,  the  determination  of 
the  position  in  which  it  should  be  placed  was  within  the  discretion  of  the 
city,  and  that  where  such  discretion  was  exercised  in  good  faith  the  city  could 
not  beheld  liable  for  a  failure  to  furnish  more  complete  protection. 

Semble,  that  even  if  the  defendant's  liability  might  be  treated  as  one  of  fact, 
negligence  could  not  be  predicated  of  the  manner  in  which  the  lamp  post 
was  set.     Van  Wie  v.  City  of  Mount  Vernon, 330 

4. A  boy  injured  while  assisting,  contrary  to  the  terms  of  his  eniplayment, 

in  the  vse  of  a  machine — failure  of  a  foreman  to  secure  loose  '^Hirts  of  a 
machine  —  contnbutory  negligence.^  A  boy  fifteen  years  of  age  was  employed 
about  a  machine  shop  under  an  agreement  between  the  proprietor  of  'the 
machine  sliop  and  the  boy's  father  that  the  boy  was  to  be  employed  only  in 
cleaning  the  shop,  running  errands  and  drilling  holes,  and  was  not  to  be 
placed  at  work  upon  any  machine  without  the  consent  of  his  father.  While 
assisting,  under  the  direction  of  his  employer's  foreman,  without  the  consent 
of  his  father,  in  operating  a  hydraulic  pump,  he  was  injured  by  the  fall  of 
some  of  the  parts,  which  had  become  loosened,  to  the  knowledge'of  the  fore- 
man, but  which  might  have  been  secured  by  the  use  of  a  rope. 

In  an  action  brought  by  the  boy  against  the  proprietor  of  the  machine 
shop  to  recover  for  the  injuries  thus  sustained. 

Held,  that  the  jury  were  authorized  to  find  that  the  defendant  was  guilty 
of  negligence  in  permitting  or  directing  the  plaintiff  to  work  about  tlie 
machine,  and  also  because  of  the  foreman's  neglect  to  proi)erly  secure  the 
machine  and  protect  the  plaintiff; 

That  if  there  was  any  question  of  contributory  negligence,  it  was  one 
to  be  decided  by  the  jury.     Stimper  t.  Fuchs  &  Lang  Manfg.  Company.  .  338 

5. .4  troman  injured  at  a  railroad  crossing  —  proof  irhich  reqniresthe  sub- 
mission to  th^jury  of  tli^  question  of  contributory  neglige  nee. ^^  In  an  action 
brought  against  a  railroad  company  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  at  a  railroad  crossing  on  a  village  street  where  gates, 
which  had  been  in  use  for  a  long  time,  were  frozen  and  out  of  order,  the 
plaintiff  testified:  ''Before  1  got  to  the  track  I  looked  up  the  track  and 
down  around  the  curve.  That  was  before  I  got  to  the  track.  I  should 
think  1  was  then  five  or  ten  feet  from  the  track.  I  did  not  see  any  train  com- 
ing in  either  direction.  I  did  not  hear  any  bell  or  wiiistle  blown.  I  did  not 
see  any  flagman.  *  *  »  Then,  after  I  started  on,  my  attention  was 
directed  straight  ahead,  and  the  last  I  remember  1  was  struck  by  this  engine. 
*  *  *  I  had  known  these  gates  there  at  the  crossing  for  years.  *  «  * 
I  know  what  it  means  when  the  gates  are  up.  I  understand  that  that  is  a 
signal  for  me  to  cross  if  1  so  desire.  When  they  are  down  I  understand  that 
that  is  the  signal  for  me  to  stay  back.  This  day  that  I  was  struck  there  was 
no  flagman  upon  the  crossing.  ♦  *  *  Before  I  crossed  that  crossing  that 
day  I  listened  for  bell  or  whistle.    I  didn't  hear  any  bell  rung  or  whistle  blown." 

Held,  that  the  trial  court  erred  in  directing  a  verdict  in  favor  of  the  defend- 
ant.    House  r.  Erie  Railroad  Co 559 

6.  A  servant  of  a  janitor  injured  by  t/ie  fall  of  a  lift — Uahility  of 

the  owner  of  the  building  —  duty  of  inspection.  J    The  fall  of  a  lift,  constructed 
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less  than  nine  months  before  and  used  in  part  for  the  removal  of  ashes  from 
the  upper  floors  of  an  apartment  house,  in  consequence  of  the  breaking  of 
a  ccntnil  rope  by  which  the  car  was  supported,  which  rope,  although 
frayed  to  a  point  in  one  spot,  was  not  known  to  the  janitor  to  be  defective, 
is  not,  in  the  absence  of  proof  that  the  owner  of  the  building  knew,  or 
was  chargeable  with  knowledge,  of  the  condition  of  the  rope,  suflicient 
evidence  of  negligence  on  her  part  to  render  her  liable  for  injuries  thereby 
occasioned  to  a  servant  not  in  her  employ,  but  in  that  of  her  janitor,  while 
such  servant  was  operating  the  lift. 

The  fact  that  ropes  were  placed  on  both  sides  of  the  lift  by  which  it  could 
be  raised  and  lowered,  and  that  one  of  these  ropes  was  out  of  order,  necessi- 
tating the  servant  placing  herself  under  the  car  while  using  the  other  rope, 
and  tliat  there  existed  a  defect  in  a  scTew  bolt  securing  the  pulley  over  the 
car  at  the  top  of  the  shaft,  of  which  latter  defect  the  owner  had  notice,  but 
which,  however,  in  no  way  contributed  to  the  accident,  was  not  considered 
to  create  any  liability  on  the  part  of  the  owner.     Sellers  p.  Dempsey 22 

7.  An  owner,  employing  an  independent  contractor,  is  not  liabU  for 

the  negligence  of  such  contractor  or  of  fellow- servants. "[  An  owner  of  real 
property  who  employs  an  independent  contractor  to  erect  a  building 
thereonis  not  liable  to  employees  of  such  contractor  for  the  negligence  of 
their  master  or  of  their  fellow-servants,  unless  the  owner  either  directed 
the  negligent  act  to  be  done  or  took  an  affirmative  part  in  its  commission. 

The  fact  that  a  contract  made  by  the  owner  with  the  principal  con- 
tractor provides  that  the  owner  shall  have  the  right  to  inspect  the  materials 
and  workmanship,  modify  the  plans  and  vary  the  work,  and  that  the  work 
shall  be  done  under  the  direction  of  the  owner's  architect,  does  not  alter  the 
owners  position  as  regards  his  liability.     Buuke  r.  Ireland 487 

8.  Liability  of  an  owner  icho  furnisJtes  an  insufficient  foundation,] 

Where  the  contract  of  the  principal  contractor  does  not  include  excavation, 
and  he  has  no  duty  in  this  respect  except  to  lay  no  concrete  in  the  founda 
tion  trenches  until  they  have  been  examined  by  the  architect,  the  dut}'  of 
providing  a  proper  foundation  for  the  concrete,  and  of  determining  the 
sufficiency  of  such  foundation,  rests  on  the  owner  or  his  agent;  if  there  be 
negligence  in  this  particular  on  the  part  of  the  agent  or  the  owner,  the  fact 
that  the  principal  contractor  was  also  negligent  does  not  relieve  the  owner 
from  liability. 

Thus,  where  the  foreman  of  the  principal  contractor  laid  out  a  trench 
and,  in  violation  of  the  contract,  laid  concrete  in  it  in  the  absence  of  the 
architect,  under  whose  supervision  the  contract  provided  that  the  work  was 
to  be  done,  and  the  architect  accepted  and  passed  the  concrete  work 
without  having  examined  the  bed  on  which  it  was  laid,  the  liability  of  the 
owner  for  an  accident  resulting  from  the  imjiroper  character  of  the  soil  Ujjon 
which  the  coiu  retc  was  placed,  is  to  be  determined  by  the  jury.     Id. 

9.  LtnhtUty  of  an  owner  where  an  architect  alters  the  thicJrness  of  a 

foundation.]  Wliere  a  contract  for  the  erection  of  a  building  provides 
that  it  sIimH  I..'  performed  in  accordance  with  the  plans  and  specifications, 
and  executed  under  the  direction  and  to  the  satisfaction  of  the  owner's  archi- 
tect, the  architect  has  no  power  to  authorize  the  contractor  to  reduce  the 
thickness  of  a  concrete  foundation  from  the  dimensions  fixed  by  the  plans  and 
specificatioiis,  and  the  owner  is  not  liable  for  the  architect's  negligence 
resulting  from  the  fact  that  the  concrete,  as  diminished  in  thickness,  is 
insufficient  to  stand  the  strain  put  upon  it;  the  act  of  the  architect  in  author- 
izing the  reduction  in  thickness  is  not  within  the  scope  of  his  employment. 
Id. 

10.  Liability  of  an  owner  who  has  employed  a  competent  architect  J]     An 

owner  of  land  who  has  employed  a  competent  architect  to  design  a  building 
to  be  erected  thereon,  and  has  fairly  committed  the  subject-matter  to  him. 
Is  not  liable  to  the  emi)loyees  of  the  contractors  who  have  agreed  with  the 
owner  to  construct  the  building  according  to  the  design,  for  faults  or  defects 
in  it  of  which  the  owner  neither  knew  nor  should  have  known,  provided  the 
deticiencies  or  defects  in  the  design  did  not  proceed  from  his  interference  or 
direction.     Id. 
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11.  Owner  of  a  building  inherently  defective  is  prima  facie   liable.] 

Where  the  building  as  erected  is  inherently  defective  and  dangerous,  the 
owner  is  prima  facie  responsible  for  its  condition,  and  if  he  desires  to  escape 
liability  upon  the  ground  that  he  employed  a  competent  architect,  and  acted 
upon  his  advice,  it  is  incumbent  upon  him  to  prove  such  facts  affirmatively. 
Id. 

13.  Effect  of  the  Mw  York  Building  Law.]    Setnble,  that  the  Building 

Law,  relative  to  the  city  of  New  York  (Laws  of  1892,  chap.  275),  prescrib- 
ing the  manner  in  which  structures  are  to  be  built,  does  not  make  the  owner 
an  absolute  guarantor  that  the  building  will  comply  with  the  statute.     Id. 

13. Bight  of  a  passenger  on  a  street  ear  to  alight  at  a  point  made  danger- 
ous bt/ a  Ji  approaching  truck.]  A  passenger  upon  a  street  car  who  has  sig- 
naled it  to  stop  at  a  point  at  which  she  intends  to  alight,  but  which  is  at 
that  moment  rendered  dangerous  by  the  proximity  of  an  approaching  truck, 
is  entitled  to  a  reasonable  time  in  which  to  alight  and  to  select  a  safe  position 
in  the  street.  She  is  not  obliged  to  proceed  on  the  Ciir  to  some  other  and 
safer  point.  If,  therefore,  the  car  is  started  while  she  is  in  the  act  of  alight- 
ing and  she  is  thrown  off  and  iniured  by  the  truck,  she  cannot  be  held  to  have 
been  guilty  of  contributory  negligence  as  matter  of  law. 

Norton  v.  Third  Avenue  R.  R.  Co 60 

14. Charge  as  to  the  credibility  of  witnesses  and  as  to  the  measure  of  dam- 
ages.] Where,  on  the  trial  of  an  action  brought  by  the  passenger  against 
the  railway  corporation,  the  judge,  after  instructing  the  jury  to  discriminate 
between  witnesses  not  only  as  to  intelligence,  but  also  as  to  capacitj^  adds  : 
"Now,  Mrs.  Norton  (the  plaintiff)  appears  to  be  a  respectable  lady  —  down 
to  the  witnesses  who  are  the  officers  of  the  road  (the  defendant),"  the  remark 
cannot  be  construed  as  a  statement  that  the  plaintiff  was  telling  the  truth  and 
the  officers  of  the  defendant  were  not ;  nor  is  it  necessary  for  the  court, 
after  charging  the  jury  that  the  plaintiff  has  a  right  to  recover  only  com- 
pensatory damages,  to  charge  that  she  cannot  recover  vindictive  damages  or 
smart  money.     Id. 

15. DeatJi  of  a  passenger  caused  by  his  swaying  while  standing  in  a  mov- 
ing open  car  and  striking  a  post  near  the  track.]  A  passenger  upon  an  open 
car  on  an  electric  railroad,  supplied  with  power  from  wires  running  on  posts 
set  between  the  tracks,  and  less  than  two  feet  distant  from  the  floor  of  the 
car,  had  hia  hat  blown  off,  and  rose  from  his  seat  in  the  car  to  signal  to  the 
conductor,  when  his  body  swayed  from  the  rough  motion  of  the  car,  and  his 
head  came  in  contact  with  one  of  the  poles,  and  he  fell  to  the  floor  of  the 
car  fatally  injured. 

Held,  that  it  was  proper  to  submit  to  the  jury  the  question  whether,  at  the 
time  of  the  accident,  the  car,  by  reason  of  tlie  speed  at  which  it  was  being 
propelled,  swayed  from  side  to  side  in  such  a  manner  as  to  endanger  the 
safety  of  a  passenger,  occupying  that  part  of  the  car  nearest  to  the  line  of 
trolley  poles,  who  had  occasion  for  any  purpose  to  assume  a  standing  position; 

That  there  was  nothing  blameworthy  under  the  circumstances  in  the  pas- 
senger having  risen  to  signal  the  conductor. 

Schmidt  v.  Coney  Island  «&  B.  R.  R.  Co 391 

16.  Expert  testimony  as  to  oscillations  of  cars  a  montJi  after  an  accident.] 

Testimony  of  a  civil  engineer  and  railroad  man  as  to  the  vertical  and  latenil 
oscillation  of  cars  on  th"e  same  track  a  month  after  the  accident,  not  accom- 
panied by  any  proof  that  the  conditions  as  to  the  load  and  speed  were  the 
same  as  at  the  time  of  the  accident,  is  inadmissible.    Id. 

17.  Application  by  the  defendant  to  take  the  testimony  of  the  attending 

physician  of  t/ie  plaintiff —  the  court  will  not  anticipate  a  possible  condition  on 
the  trial  which  would  make  it  competoit.]  Upon  an  application  made  by  the 
defendant,  in  an  action  brought  to  recover  damages  for  personal  injuries, 
to  take  the  testimony  of  the  plaintiff's  attending  physician  as  to  what  took 
place  at  a  consultation  between  him  and  another  physician  relative  to  the 
condition  of  the  plaintiff  and  as  to  her  statements  in  regard  to  the  circum- 
stances under  which  the  injury  w^as  received,  the  court  will  not  anticipate  a 

App.  Div.— Vol.  XXVI.        84 
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condition  of  the  evidence  on  the  trial  which  will  make  the  physician's  testi- 
mony competent,  especially  where  the  pkintiff  stipulates  not  to  call  as  a  wit- 
ness on  the  trial  the  physician  with  whom  the  party  sought  to  be  exam- 
ined had  the  consultation.     Enright  c.  Brooklyn  Heighi-s  K.  li.  Co 538 

18. Testimony  of  tJie  plaintiff* s  pJiysicuin  as  to  her  declarations  concern- 
ing th£  circumstances  of  t?ie  accident.]  Quaere,  whether  the  incompetency  of 
the  attending  physician  to  testify  to  the  statements  made  by  the  plaintiff  to 
him  at  the  time  that  he  was  attending  her,  does  not  extend  to  statements  con- 
cerning the  manner  in  which  the  injury  was  received.      Id. 

19.  A  Tehicle  upset  hy  rubbish  nefjligently  placed  in  a  street  —  duty  of 

one,  dHHng  by  inHtation  icith  another^  to  remonstrate  against  his  lecklcMM  drir- 
ing.]  On  the  trial  of  an  action  brought  to  recover  damages  for  personal  inju- 
ries caused  by  the  alleged  negligence  of  the  defendant  in  obstructing  a  city 
street  by  rubbish,  it  appeared  that  a  vehicle,  in  which  the  plaintiff  was 
being  driven  by  invitation,  by  one  Kernahan,  came  in  contact  with  the  rub- 
bish and  upset,  injuring  the  plaintiff.  The  court  charged  that  *'if  Kerna- 
han was  intoxicated  or  his  manner  of  driving  was  so  heedless  or  careless 
as  that  Meenagh  (the  plaintiff),  in  the  exercise  of  ordinary  care,  would  have 
perceived  it  and  faile<l  to  do  so  and  to  remonstrate  with  Kernahan,  he  (the 
plaintiff)  was  chargeable  with  contributory  negligence  for  continuing  to  ride 
with  him." 

Held,  that  the  charge  was  correct.     Meenagh  v.  Buckmaster 451 

20. Misuse  of  a  municipal  consent  to  the  placing  of  building  materials  in 

a  street.]  A  consent  given  by  a  municipal  corporation  to  the  placing  of  build- 
ing materials  in  a  public  street  does  not  relieve  the  licensee  from  liability 
to  one  who  has  suffered  injury  from  the  improper  manner  in  which  the 
licensee  has  used  the  consent.      Id. 

21. Death  of  a  bicycle  rider  coming  out  from  behind  an  approaching  car 

at  a  street  railroad  crossing.]  A  corporation  maintaining  a  street  railway  in 
New  York  city  which,  at  a  point  where  its  line  turns  from  Seventh  avenue 
into  Fifty -third  street,  stations  a  man  between  the  tracks,  whose  duty  it  is 
to  signal  cars  to  round  the  curve,  and  another  at  the  crosswalk  to  warn  any 
one  attempting  to  cross  Fifty-third  street  of  the  approach  of  a  car  around  the 
curve,  and  which  also  provides  a  flag  signal  at  which  cars  approaching  from 
the  north  on  the  avenue  stop  until  signaled  to  proceed,  is  not  liable  for  the 
death  of  a  bicycle  rider  who,  after  riding  at  the  rate  of  from  six  to  ten  miles 
an  h(mr  behind  a  car  bound  south  on  Seventh  avenue,  turns  out  to  the  west 
when  tlie  car  stops  at  the  signal  north  of  Fifty-third  street  and  keeps  on  wiih 
unabated  speed  until  he  is  struck  by  a  car  rounding  the  curve  from  the 
south,  there  being  no  evidence  that  either  the  signalmen  or  the  motorman 
could  have  seen  him  until  he  came  in  front  of  the  south-bound  car,  when 
it  was  too  late  to  avert  the  collision. 

Cardonner  c.  Metropolitan  Street  R.  Co 8 

22. A  chill  nin  over  when  stepping  off'  a  t*treet  car  —  xerdict  contrary  to 

the  weight  of  eridenre.\  In  an  action  brought  against  a  street  railroad  cor|>o- 
ration  by  a  boy,  who,  while  alighting  from  one  of  the  defendant's  care, 
was  thrown  um^er  it  and  injured,  the  testimony  of  the  plaintiff,  aged  nine, 
8U])|)orted  only  by  that  of  his  brother,  agedeiglit,  to  the  effect  that  the  driver, 
after  stopping  the  car  at  the  request  of  the  plaintiff,  started  it  again  Jis  the 
plaintiff  was  alighting,  throwing  him  under  the  wheel,  was  inconsistent  with 
bt:itements  made  by  the  plaintiff  immediately  after  the  accident,  and  again 
about  a  month  lateV  upon  an  examination  of  the  driver  before  a  police  magis- 
trate upon  a  criminal  charge,  and  was  contradicted  by  several  other  appa- 
rently disinterested  witnesses,  who  asserted  positively  that  the  car  did  not 
stop,' but  that  the  plaintiff  jumped  off  without  notice  to  the  driver  while  the 
car  was  in  motion,  and,  having  his  back  to  the  horses,  was  thrown  down 
by  its  momentum. 

Held,  that  a  verdict  in  favor  of  the  plaintiff  should  be  set  aside  as  contrary 
to  the  weight  of  evidence.     Fick  r.  Metropolitan  Street  R.  Co 84 

23. Action  for  personal  injunes  based  upon  the  fact  that  the  defendant 

suddenly  started  its  car —  the  plaintiff' can ti/U  change  her  position  on  the  trial.] 
Where  the  only  issue,  in  an  action  brought  to  recover  damages  for  personal 
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injuries  resulting  to  the  plaintiff  from  the  alleged  negligence  of  the  defend- 
ant, an  electric  railroad  corporation,  is  whether  the  defendant  suddenly 
started  its  car  after  having  stopped  it  in  order  to  permit  the  plaintiff  to 
alight,  the  defendant  is  entitled  to  have  the  court  charge  the  jury  that,  if 
thejr  believe  that  the  plaintiff  stepped  from  the  car  while  it  was  in  motion, 
their  verdict  must  be  for  the  defendant;  as,  although  it  is  not  necessarily  a 
negligent  act  to  alight  from  a  moving  car.  the  plaintiff,  hnving  taken  the 
position  that  the  accident  occurred  from  the  sudden  starting  of  the  car  after 
it  had  stopped  to  enable  her  to  alight,  should  not  be  permitted,  in  order  to 
establish  a  liability  on  the  part  or  the  defendant,  to  shift  her  claim  and  to 
take  another  position,  of  which  she  had  given  the  defendant  no  notice. 

Patterson  v.  Westchester  Electric  R.  Co 386 

24.  A  perwn  injured  hy  falling^  at  night,  over  a  stump  in  a  city  street  — 

when  proof  of  similar  prior  accidents  is  competent,^  In  an  action  brought 
against  a  municipal  corporation  to  recover  damages  for  injuries  sustained 
by  the  plaintiff  in  consequence  of  his  falling,  at  mght,  over  the  stump  of  a 
tree  which  projected  seven  or  eight  inches  above  the  surface  of  th&  ground 
in  a  city  street,  the  court  excluded  the  testimony  of  witnesses  for  the  plain- 
tiff that  other  persons  had  fallen  over  the  same  stump  before  the  acci- 
dent, and  in  its  charge  instructed  the  jury  that  the  plaintiff  could  not 
recover  unless  he  established  that  the  obstruction  was  one  which  was  likely 
to  prove  dangerous,  and  that  the  defendant  had  constructive  notice  of  its 
existence. 

Held,  that  the  exclusion  was  en'oneous,  as  the  evidence  excluded  bore  not 
only  upon  the  question  of  constructive  notice,  but  also  upon  the  character 
of  the  obstruction,  as  constituting  a  menace  to  the  safety  of  pedestrians. 

LuNDBECK  V.  City  of  Brooklyn 596 

25.  Municipal  corporation — action  for  injuries  caused  hy  its  negli- 
gence—  a  notice  of  intention  to  sue  must  be  actually  delivered — mailing  is 
ins'ifflcient.]  Chapter  573  of  the  Laws  of  1886,  providing  that  no  action 
shall  be  maintained  against  a  city  for  damages  for  personal  injuries  result- 
ing from  its  alleged  negligence  unless  the  claimant  has  filed  a  notice  of  his 
intention  to  commence  an  action  upon  such  claim  with  the  corporation  coun- 
sel, is  complied  with  only  by  a  delivery  thereof  by  or  on  behalf  of  the 
claimant  at  the  office  in  which  it  is  to  be  filed;  service  of  such  a  notice  by 
mail  is  insuflacient.     Burford  v.  The  Mayor 225 

26. What  proof  of  service  of  notice  is  insufficient.]    The  testimony  of  a 

witness,  sworn  upon  the  trial  of  an  action  brought  against  a  municipal  cor- 
poration to  recover  damages  for  personal  injuries,  that  he  saw  in  the  office  of 
the  corporation  counsel,  m  the  hands  of  an  assistant,  a  notice  of  the  claim 
■with  the  name  of  the  corporation  counsel  written  upon  it,  does  not  establish 
proper  service  thereof.    Id. 

27. Selection  by  an  employee  of  an  unfit  but  not  structurally  dtfectire 

tna/^/iine  —  acceptance  of  an  obcious  risk.]  The  selection  by  an  experienced 
employee,  from  among  several  traveling  cranes,  of  one  not  shown  to  have 
been  improperly  constructed,  which,  to  the  knowledge  of  the  employee,  had 
rust  and  dirt  in  its  parts,  and  was  not  oiled,  constitutes  a  clear  assumption 
on  Ilia  part  of  an  obvious  risk.    Parento  v.  Taylor  &  Company 518 

28.  Res  ipsa  loquitur.]  Where  the  hand  cliain  attached  to  a  trav- 
eling crane  fails  to  work,  and  the  employee  engaged  in  operating  it  pulls  upon 
the  lowering  part  of  the  hand  chain,  whereupon  the  load  comes  down  sud- 
denly, drawing  his  hand  in  between  the  chain  and  wheel  and  injuring  it,  no 
jiresiimption  arises  from  the  manner  in  which  the  accident  occurred  that  it 
was  necessarily  caused  by  the  stretching  of  a  link  in  the  chain  ;  the  doctrine 
of  res  ipsa  loquitur  does  not  apply  to  such  a  case.    Id. 

29.  Employers  liable  for  a  defect  in  a  derrick  erected  as  a  permanent 

structure.]  In  an  action  charging  employers  with  negligence  it  appeared  that 
the  plaintiff,  an  employee,  was  injured  because  an  eyebolt,  fastened  in  the 
stringpiece  of  a  dock,  to  which  were  attached  two  wire  ropes,  used  respec- 
tively to  .support  each  of  two  permanent  derricks  standing  on  the  dock, 
broke,  as  there  was  evidence  tending  to  show,  both  because  of  the  insuf- 
ficiency of  the  eyebolt  and  because  of  the  improper  method  in  w^hich  it  was 
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fastened  into  the  stringpiece,  by  reason  of  which  one  derrick  fell,  throwing 
the  plaintiff  from  his  position  on  the  top  of  it,  while  a  load  was  being  lifted  on 
the  other  derrick,  and  injuring  him. 

Held,  that,  the  derrick  having  been  erected  as  a  permanent  structure,  the 
employers  were  liable.     Dougherty  v.  Milliken 386 

80. A  hoy  of  eight  killed  by  running  into  a  cable  ear  in  tlie  middle  of 

a  block  —  coniribntory  negligence.']  A  corporation  maintaining  a  line  of  cable 
cars  on  an  avenue  running  north  and  south  in  New  York  city,  is  not  liable 
for  the  lieath  of  a  boy  eight  years  of  asfe  who,  while  running  diagonally 
across  the  avenue  at  the  mlcldle  of  a  block,  toward  the  east  side  thereof, 
without  stopping  to  look  or  listen,  was  struck  and  killed  just  as  he  stepped 
upon  the  westerly  rail  of  the  east  track  by  a  car  going  north  which,  when  he 
started  to  cross  the  street,  was  in  plain  sight  proceeding  slowly  behind  a 
covered  wagon,  but  the  speed  of  which  the  gripman  had  suddenly  accele- 
rated after  the  wagon  had  left  the  track  and  while  the  gripman  was  look- 
ing to  the  east  and  continuing  an  altercation  he  had  been  holding  with  the 
driver  of  the  wagon.     Costello  v.  Third  Avenue  R.  R.  Co 48 

31. Xext  of  kin,  for  whom  an  executor  may  9ue.]     In  an  action  given  by 

section  1902  of  the  Code  of  Civil  Procedure  to  an  executor  or  administrator, 
in  his  representative  capacity,  to  recover  damages  for  a  wrongful  act, 
neglect  or  default  occasioning  the  death  of  his  decedent,  it  was  considered 
that  the  question  who  was  the  next  of  kin  should  be  determined  as  of  the 
time  of  the  death.     Mundt  v,  Gloknek 133 

82. Effect  oftlis  death  of  the  next  of  kin  before  the  trial.]    Effect  on  the 

amount  of  damages,  of  the  death  before  the  trial  of  the  action  of  one 
originally  entitled  to  the  recovery,  considered.    Id. 

33. Tjcare  to  appeal  to  the  Court  of  Appeals.]    Leave  to  appeal  to  the 

Court  of  Appeals  given  in  such  a  case.     Id. 

34. What  is  a  reasonable  opportunity  to  leave  a  train  is  a  question  for  the 

jury.]  In  an  action  brought  by  a  pas.senger  on  one  of  the  defendant's  trains, 
who,  waking  up  at  a  terminal  station  after  the  other  passengere  had  left  the 
car  and  had  i)roceeded  some  80  or  100  feet  from  it,  attempted  to  alight  while 
the  train  was  standing  still,  and  was  thrown  down  and  injured  in  conse- 
quence of  the  train  being  suddenly  backed,  the  question  whether  the  defend- 
ant was,  under  the  circumstances,  negligent  in  too  precipitately  backing 
the  train,  should  be  submitted  to  the  jury.     Daly  v.  Central  R.  *R.  Co 200 

35. Iitjftry  to  a  stevedore  from  catching  his  hand  in  the  rope  of  a  steam 

tcinch.]  Injuries  sustained  by  a  stevedore,  of  several  years  experience  in 
his  occupation,  from  catching  his  hand  in  the  sling  or  rope  of  a  steam  winch 
so  that  his  hand  was  drawn  into  the  pulley  at  the  end  of  the  crane  and  was 
crushed,  considered  by  the  court,  under  the  evidence,  not  to  have  been  caused 
through  any  neglect  of  his  employer,  but  by  the  carelessness  of  a  fellow- 
servant  or  by  his  own  negligence. 

Garvey  v.  N.  Y.  &  Cuba  Steamship  Co 456 

86.  An  owner  of  a  building  is  not  lifd)lefor  the  negligence  of  indr^mdent 

contractors,  employed  to  take  it  down,  to  their  empl-oyee.]  The  owner  of  an  old 
building,  who  has  contracted  with  independent  contractors  for  its  demolition, 
is  not  liable  in  damages  for  the  death  of  an  employee  of  the  contractors  who 
is  killed  by  the  collapse  of  the  building  caused  by  the  overweighting  of  one 
of  its  floors  with  brick  through  the  negligence  of  the  contractors  or  of  their 
servants.     Cullom  p.  McKelvey 46 

l^OOTIABLE  PAPER  —  Law  relating  to. 
S*:e  Bills  and  Notes. 

NEW  YORK  CITY  —  Bills  of  an  attorney  designated  to  a^t  in  a  proceeding 
to  take  property  for  the  board  of  education  —  tlie  taxation  thereof  by  a  justice  of 
tJie  Supi'eme  Court  is  a  judicial  act  — mandamus.]  The  action  of  a  justice  of 
the  Supreme  Court  in  taxing,  under  section  2  of  chapter  393  of  the  Laws  of 
1896,  the  bills  of  an  attorney,  designated  by  the  corporation  counsel  of  the 
city  of  New  York,  pursuant  to  section  1  of  that  act,  to  appear  for  the  citv  of 
New  York  in  proceedings  for  the  taking  of  property  for  the  purposes  of  its 
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board  of  education,  is  judicial,  and  his  conclusion  thereon  cannot  be  ques- 
tioned collaterally  by  the  board  of  education,  which  may  be  compelled  by 
mandamus  to  make  tlie  requisition  on  the  Comptroller  required  by  chapter 
728  of  the  Laws  of  1896  for  the  payment  of  a  bill  so  taxed. 

People  ex  rel.  Allison  v.  Bd.  op  Education 208 

Sheriff  of  New  York — liability  of  his  executrix  and' sureties  for  fees  not 

paid  over  under  chapter  523  of  1890  —  constitutionality  of  that  act  —  estop])€l  to 
deny  its  validity — form  of  a  bondunder  the  Htntute  —  the  city  may  sue  up*m  it  — 
pleaof\)\QnQ  administravit — right  of  a  claimant  to  put  his  claim  in  judgment. 

See  Mayor  v.  Gorman 191 

Moneys  paid  into  court  by  Neio  York  city  in  condemnation  proceedings 

—  they  are  subject  to  the  control  of  the  court,  and  it  may  change  the  custodian 
to  t/ie  end  that  the  life  tenant  may  receive  a  higher  rate  of  interest  —  )iotice  of  the 
proposed  cJiange  must  be  given  to  the  remaindemnen. 

See  Matter  op  Newton 547 

PurcJuise  of  suj)plies — irhen  a  supply  is  '*  needful  for  any  particular 

purpose"  and  t/te  contract  exceeds  $1,000,  it  must  be  awarded  upon  bids  submitted 
after  public  notice  —  several  orders  each  less  tJum,  but  together  exceeding ,  §1,000 
are  within  tlie  statute. 

See  Walton  v.  The  Mayor 76 

Rapid  Transit  Act  —  rigJit  of  the  court  to  impose  conditions  u])on  con- 
firming the  report  of  its  commissioners — conditions  of  the  bond  required. 

See  Matter  of  Rapid  Transit  R.  R.  Comrs 608 

NEW  YORK  COUNTY  —  Place  of  trial  —  it  will  not  be  changed  from  Queens 
county  to  New  York  county  for  the  convenience  of  witnesses. 

See  Navratil  v.  Bohm 460 

NOTICE  —  Bona  fide  transferee,  of  negotiable  paj)er.  ]  1.  The  receipt  by  brokers 
of  a  check  drawn  on  a  bank  by  a  customer  **as  trustee"  and  deposited 
with  the  brokers  in  an  account  with  this  customer  *' as  trustee,"  and  proof 
that  a  subterfuge  to  withdraw  the  money  from  the  category  of  trust  funds 
was  resorted  to  by  a  repayment  of  the  money  by  a  check  drawn  by  the 
brokers  to  the  trustee,  who  immediately  deposited  the  proceeds  of  such  check 
with  the  brokers,  were  considered  to  be  sufficient  evidence  of  notice  on  their 
part  of  the  trust  character  of  the  money,     Marshall  v.  dk  Cordova 615 

2. Mandamus — to  review  the  action  of  a  club  in  expelling  a  member.] 

"When  a  member  of  a  club  is  entitled  on  the  tri^l  of  the  issues  in  mandamus 
proceedings  to  have  submitted  to  the  jury  the  question  whether  he  had  been 
given  reasonable  notice  to  defend  himself  upon  the  charge  upon  which  he 
was  expelled,  i.  e,,  of  making  a  willful  or  reckless  misstatement  in  a  circular, 
considered.     People  ex  rel.  Ward  v.  Uptown  Assn 297 

Moneys  paid  into  court  by  New  York  city  in  condemnation  proceedings 

—  they  are  subject  to  the  control  of  the  court,  and  it  may  cluinge  the  custodian  to 
the  end  that  the  life  tenant  may  receive  a  higher  rate  of  interest  —  notict  of  the 
proposed  cJiange  must  be  given  to  the  remaindermen. 

See  Matter  op  Nkwton 547 

Fire  insurance  policy  —  notice  of  its  cnncellation  by  the  insurer  —  an 

offer  in  tJie  notice  to  return  the  unearned  premium  on  surrender  of  the  j/oiicy  is 
sufficient,  without  an  actual  temler  thereof. 

See  Backus  d.  Exchange  Fire  Ins.  Co 91 

Municipal  coiporation  —  action  for  injuries  caused  by  its  negligence  — 

a  notice  of  intention  to  sue-  must  be  actually  delivered  —  mailing  is  insufficient. 

See  Burford  v.  The  Mayor 225 

OFFICER  —  Siilaried  liealth  officer  —  when  not  entitled  to  charge  for  sermces 
rendered  to  smallpox  patients. 

See  Reynolds  v.  City  of  Mount  Vernon 581 

See  Sheriff. 

OFFSET : 

See  Set-off. 
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OPINION  —  When  admUHUe  as  evidence, 
Se^  Witness. 

ORAIi  AGREEMENT : 

^See  Contract. 

OBBEB: 

See  Motion  and  Order. 

PARTITION  —  The  Sj^ecial  Term  cannot  alter  tJie  eondusums  cf  a  referee 
apiMjiutid  to  hear  and  determine  an  action  of  partition.]  tkmbUy  that  where 
the  issues  in  an  action  of  partition  have  been  referred  to  a  referee  to  hear 
and  determine,  and  he  has  made  an  interlocutory  report  fixing  the  respective 
shares  of  the  property  to  be  partitioned,  to  which  each  ot  the  parties  is 
entitled,  and  direciing'a  certain  judgment  to  be  entered,  the  direction  of  the 
court  as  to  the  entry  of  judgment  (required  in  the  first  department)  must 
conform  to  that  containea  in  the  referee's  report,  and  the  Special  Term  has 
no  power  to  modify  such  direction  of  the  i*eferee.     Paget  t?.  ^Ielciieb 13 

A  reply  in  a  partition  suit  which  raises  an  issue  as  to  who  were  the  heirs 

oftlie  person  loho  died  seized  of  the  premises,  is  r^t  frivolous. 

See  Henriques  v.  Garson.     (No.  4) 38 

PAJtTNEBBHIP — Evidence  to  establish  a  partnership  —  declarations  made 
in  the  absence  of  the  alleged  partner  —  a  witness*  understanding  as  to  the  person 
referred  to  is  incompetent.']  1.  Declarntions  of  a  husband,  made  in  the 
absence  of  his  wife,  tending  to  show  that  they  were  partners,  are  not  com- 
petent, ns  against  the  wife,  to  establish  that  relation;  nor  can  a  witness  be 
permitted  to  testify  that  he  understood  that- the  husband,  in  making  such 
declarations,  used  the  word  **  we  "  as  including  his  wife. 

Lawrence  x.  Thompson 30 

2. Testimony  as  to  the  value  of  the  good  will  of  a  partnership.]    The 

opinion  of  an  expert  as  to  the  value  of  the  good  will  of  a  paitnership  is  not 
competent  as  evidence.     Kirkman  v.  Kirkman 8d5 

3. Insufficient  proof  of  partiurship.]    What  proof   is  insufficient  to 

establish  the  existence  of  a  partnership  between  a  mother  and  her  son,  con 
sidered.     Sweetser  «.  Davis 398 

Agreement  by  a  wife  to  pay  her  husband  one-half  of  the  profits  on  a  pur- 
chase and  sale  of  real  estate — proof  required  and  consideration  necessary  to 
sustain  it. 

See  Gouge  v.  Gouge 154 

PASSENGER  —  On  a  railroad. 
See  Railroad. 

PAYMENT  —  When  a  mortgagor  making  a  payment  to  the  attorney  of  the 
owner  of  the  mortgage  is  not  protected  in  so  doing  —  scrieener  i^ile.]  1.  "VV^here 
an  attorney,  who  did  not  make  the  investment  originally,  and  who  has  no 
direct  authority  to  receive  payment  of  the  principal  of  a  bond  and  mortgage, 
has  received,  by  authority  or  the  assignee  thereof,  one  payment  of  interest, 
and  has  obtained,  in  some  undisclosed  manner,  the  physical  possession  of 
the  bond  and  mortgage,  but  not  of  the  assignment  thereof,  he  has  not  such 
apparent  authority  to  receive  payment  of  the  principal  of  such  bond  and 
mortgage  as  will  protect  the  mortgagor  in  making  a  payment  of  the  prin- 
cipal sum  secured  thereby  to  him.  To  justify  such  an  inference  of  authority 
on  the  part  of  the  attorney,  he  must  have  had  the  control  of  the  investment 
from  the  beginning  to  the  end.     Central  Trust  Co.  v.  Folsom 40 

2. A  payment  on  a  recorded,  mortgage  to  one  who  negotiated  the  loan,  but  is 

Tiot  showji  to  hare  had  possession  of  the  securities,  is  not  protected.]  An  illiterate 
foreigner,  unable  to  speak  the  English  language,  who  has  made  payments 
ui)on  a  bond  and  a  recorded  mortgage,  which  was  a  lien  upon  her  premises, 
to  an  attorney  who  negotiated  the  loan,  but  is  not  shown  to  have  been  in 
possession  of  the  securities  at  the  time  when  such  payments  were  made,  and 
who  gave  her  receipts  whose  form  indicated  that  he  was  acting  merely  as 
attorney  for  the  mortgagees,  is  not  protected  in  making  such  payments,  and 
the  bond  and  mortgage  may  be  enforced  against  her  premises  for  the  amount 
actually  due  and  unpaid  to  the  mortgagees.     Frank  f.  Tuozzo 447 
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TAYmaSNT -— Continued,  paok, 

Moneya  paid  into  court  by  New  York  city  in  condemnation  proceedings 

— they  are  subject  to  t/ie  control  of  tlie  court,  and  it  may  change  the  custodian  to 
the  end  tJuit  the  life  tenant  may  receive  a  higher  rate  of  interest — notice  of  the 
proposed  change  m\Lst  be  gieen  to  t/ie  remaindermen. 

See  Matter  of  Newton 547 

Payment  of  a  draft — liability  of  a  bank  in  collecting  a  draft  for  a  customer 

— effect  of  the  acceptance,  by  its  agent,  of  the  drawees  draft  upon  a  third  person. 

See  KiRKHAM  f .  Bank  op  America 110 

Accord  and  satisfaction  —  the  use  by  a  creditor  of  a  ctteck  of  his  debtor 

after  protecting  that  it  was  too  snmll  in  amount. 

See  Rothschild  v.  Mosbacher 167 

The  conHdei'ation  necessary  to  sustain  an  agreement  to  extend  the  time  of 

payment  of  an  obligation,  considered. 

See  ToPLiTZ  v.  Bauer 125 

Counterclaim  —  when  it  states,  with  sufficient  certainty^  tJie  purpose  of  a 

payment. 

•See  Kelly  t.  Ernest 90 

Breach  of  contract — failure  to  pay  as  agreed  —  excuse  must  be  shown 

tlierefor. 

See  Devoy  v.  New  York  Cut  Flower  Co 539 

PENAL  CODE  —  §§  615,  616—  The  act  limiting  the  sale  of  passage  tickets  to 
common  carriers  and  their  authorized  agents  is  constitutional. 

See  People  ex  rel.  Tyroler  v.  Warden 228 

§  688  —  A  crime  charged  as  a  second  offense — pi^oof  on  the  trial,  of  the 

former  offense  although  tfie  prisoner  admits  it — it  is  not  violative  of  the 
Constitution. 

See  People  v.  Sickles 470 

[See  table  of  sections  of  the  Penal  Code  cited,  ante,  in  this  volume.] 

PEJIFOBMANCE—  Cf  contracts. 
See  Contract. 

PEBJUBY —  Subornation  of  perjury — proof  of  acts  and  declarations  of  con- 
&]nrators,  out  of  each  otlier^s  presence,  is  admissible — pi'oof  of  attempts  to  induce 
others  to  swear  falsely  —  cross-examination  as  to  collateral  matters. 

See  People  t.  Van  Tassel 445 

PERSONAL  ^BXyVERTY—Beplerin  —  an  undertaking  to  reclaim  property 
—  it  need  n^t  be  described  as  being  the  same  property  described  in  the  plaintiff's  affi- 
davit—  tchat  is  notice  that  the  defendants  will  contest  the  identity  of  the  propo'ty. 

See  Rouse  v.  Haas 171 

Will  —  a  declaration,  th>at  personal  property  shall  *' belong"  to  diildren, 

conveys  a  rested  devisoMe  remainder  —  how  far  a  subsequent  gift  over  by  way  of 
substitution  modifies  it. 

See  Paget  v.  Melcher 12 

Execution  —  levy  upon  property  of  which  the  judgment  debtor  is  a  tenant 

in  common  —  remedy  of  the  co-tenant  where  the  sheriff  sells  the  entire  property. 

See  Henderson  p.  Brennecke 809 

Jieplevin  —  demand  necessary  in  case  of  a  chattel  sold  conditionally  — 

wTien  tJie  reino^caZ  of  the  chattel  by  the  vendee  is  not  a  conversion. 

See  MoRAN  v.  Abbott 570 

Bailment  — deilivery  to  the  hu4iband  of  the  bailor  —  liability  therefor. 

See  Markoe  v.  TIppany  &  Co 95 

Sales  of 

See  Sale. 

PHTSICLAN  —  Salaried  hmlth  officer  ~  when  not  entitled  to  charge  for  serv- 
ices rendered  to  smallpox  patients. 

See  Reynolds  v.  CrTY  op  Mount  Vernon 581 

Competency  of  his  testimony  in  an  accident  case. 

See  Enright  &  Brooklyn  Heights  R.  R.  Co 688 
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PLACE  OF  TRIAL: 

See  Venue.  p^ob. 

'P'LBADUSlQt  —  Application  for  an  ordei'  of  arrest  for  fraud — tfie  fads  con- 
stituting the  fraud  must  he  stated.]  1.  Upon  an  application  by  the  plaintiff, 
in  an  action  to  recover  for  goods  sold,  for  an  order  of  arrest  under  section 
549  of  the  Code  of  Civil  Procedure,  upon  the  ground  that  the  defendant 
was  guilty  of  fraud  in  making  the  purchase,  the  facts  constituting  the 
alleged  fraud  must  be  stated;  a  complaint  is  not  sufficient  which  alleges,  **  on 
information  and  belief,  that  the  defendant  herein  was  guilty  of  a  fraud  in  the 
purchase  of  said  goods,  and  in  contracting  or  incurring  said  liability,  and 
that  he  has,  since  the  making  of  the  contract,  removed  and  disposed  of  his 
property  with  intent  to  defraud  his  creditors." 

Semble,  that  it  requires  as  good  a  case  on  the  pleadings  to  obtain  an 
order  of  arrest  upon  the  ground  of  fraud  as  would  be  required  to  justify  a 
vendor  in  rescinding  the  contract. 

Harrisburg  Pipe  Bending  Co.  v.  Welsh 515 

2. An  answer  denying  material  allegation/t  upon  info^rmation  and  belief 

cannot  be  aterruled  as  frivolous.]  In  an  action  brought  by  a  judgment  cred- 
itor of  a  corporation  to  recover  of  a  stockholder  thereof  a  certain  sum 
because  of  his  unpaid  subscription,  an  answer  denying  upon  information 
and  belief  allegations  of  the  complaint  as  to  the  time  when  the  corporation 
was  organized,  the  amount  of  its  stock,  the  amount  actually  subscribed 
for  and  the  amount  actually  paid  in,  and  as  to  the  defendant's  miliu-e  to  pay 
his  subscription  to  the  stock,  puts  in  issue  material  allegations  of  the  com- 
plaint, and  cannot  be  overruled  as  frivolous,  however  improbable  it  may 
appear  to  the  court  that  the  defendant  is  not  aware  of  the  exact  facts. 

Trumbull  t.  Ashley 356 

3. Trrelemnt  allegations  in  a  reply  —  stricken  out.]    Allegations  in  a 

reply,  to  the  effect  that  the  executor  of  a  will,  under  which  a  defendant 
claimed  title  to  premises  sought  to  be  partitioned  in  the  action,  was  a  mere 
agent  and  servant  of  another  defendant,  and  that  his  purpose  in  bringing  an 
action  to  establish  the  will,  which  was  set  forth  in  the  answer,  was  to  prevent 
the  trial  of  the  partition  suit  on  the  merits,  and  a  denial  that  the  judgment  in 
the  action  to  establish  the  will  had  any  valid  force  or  effect  upon  the  right 
of  the  plaintiffs  in  respect  to  the  property  mentioned  in  the  complaint,  are 
properly  stricken  out  as  irrelevant.     Henriqueb  v.  Garson.    (No.  3) 35 

4. Billnfjyarticidars,   applied  for  on  the  ground  tJutt  it  is  necessary  to 

enable  ths  defendant  to  anstrer — it  cannot  be  granted  upon  the  ground  that  it  is 
necessary  to  enable  the  defendant  to  jrrepare  for  trial.]  Where,  pending  the 
decision  of  a  motion,  made  by  the  defendant  in  an  action,  for  a  bill  oif  par- 
ticulars of  the  matters  alleged  in  the  complaint,  upon  the  ground  that  it  is  nec- 
essary to  enable  the  defendant  to  answer,  the  answer  is  served  ^^an  application 
for  an  extension  of  time  to  answer  having  been  refused),  the  court  has  no 
power  to  order  the  plaintiff  to  serve  a  bill  of  particulars  upon  the  ground 
that  it  is  necessary  to  enable  the  defendant  to  prepare  for  trial. 

McClell.\n  v.  Duncombe 353 

5. Action  against  a  director  for  a  failure  to  file  an  annual  report  — 

leave  to  serve  an  amended  answer  —  mei'its  of  the  proposed  answer  twt  considered.] 
Upon  an  application  made  by  a  director  of  a  corporation  for  leave  to  serve 
an  amended  answer,  setting  up  the  Statute  of  Limitations  as  a  defense  to  an 
action  brought  against  him  because  of  the  failure  of  the  corporation  to  file 
an  annual  report,  the  court  will  not  pass  upon  the  merits  of  the  proposed 
defense.     Gfirdau  v.  Faber 606 

6.  Laches  ifi  making  the  application.]    Where  it  appears  that  the  board 

of  directors  has  attempted  to  comply  with  the  statute,  the  action  being  penal 
in  its  nature,  the  court  will  not  be  strenuous  to  deny  the  application  upon 
the  ground  of  ladies.    Id, 

7. A  reply  in  a  partition  suit  which  raises  an  issue  as  ta  who  irerethe 

heirs  of  the  person  who  died  seized  of  tlie  premises,  is  not  frivolous,]  Where  a 
reply  to  an  answer,  interposed  in  an  action  of  partition  brought  by  alleged 
heirs  at  law  of  a  person  who  died  seized  of  the  premises,  raises  a  question, 
which  cannot  be  decided  upon  a  mere  inspection  of  the  pleadings,  as  to 
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who  were  the  heirs  at  law  of  such  decedent,  judgment  should  not  be  granted 

thereon,  as  frivolous.    HENRiquES  v.  Garson.    (No.  4) 38 

8. Contract  — mffieiency  of  a  complaint  for  its  enforcement.]     In  an 

action  to  enforce  an  agreement  by  which  the  defendant  agreed  to  pay  a  cer- 
tain sum  to  the  plaintiff  on  condition  that  the  plaintiff  should  first  furnish 
a  certain  release,  a  complaint  which  alleges  that,  after  the  time  for  the  pay- 
ment of  the  money  had  arrived,  the  plaintiff  tendered  the  release  and  demanded 
payment,  but  that  this  was  refused,  and  that  the  plaintiff  now  is  and  always 
has  been  ready  to  deliver  the  release  upon  receiving  the  payment,  states  a 
cause  of  action.    Kelly  v.  Baker 817 

9. Each  count  must  be  complete  in  itself. "j    A  defense  which  is  sepa 

rately  pleaded  as  a  distinct  defense  must  be  in  itself  complete,  and  must  con 
tain  all  that  is  necessary  to  answer  the  whole  cause  or  action,  or  that  part 
thereof  which  it  purports  to  answer.    Bbarboro  v.  Health  Department.  177 

10. A  separate  defense  cannot  be  aided  by  resorting  to  parts  of  the  answer 

not  referred  to.]  A  separate  and  distinct  defense  cannot  be  aided  by  resorting 
to  other  parts  of  the  answer  to  which  it  does  not  refer  either  in  terras  or  by 
necessary  implication.    Id. 

11. Interpleader — granted  only  tchere  the  defendant  admits  a  liability 

for  the  full  amount.]  An  order  of  interpleader  will  only  be  granted  where 
the  defendant  admits  a  liability  to  some  one  for  the  full  amount  claimed, 
and  the  only  question  is  to  whom  he  owes  it.    Bernstein  t.  Hamilton.  . .  206 

12. Ii0unction,  dependent  upon  the  cause  of  action  —  the  right  thereto 

must  appear  in  the  complaint.]  Where  the  right  to  an  injunction  depends 
upon  the  nature  of  the  action  (Code  Civ.  Proc.  ^  608),  the  complaint  must  be 
presented  upon  the  application  therefor,  and  no  facts  can  be  considered  except 
such  as  are  set  forth  in  the  complaint.    Sanders  p.  Ader 176 

13. Ho^e  the  sufficiency  of  facts  should  be  raised.]    The  sufficiency  of 

facts,  pleaded  as  a  aefense,  should  be  raised  by  demurrer  or  upon  the  trial, 
and  not  by  a  motion  to  strike  out  the  defense.     Kelly  v.  Ernest 90 

Action  in  equity  to  set  aside  transfers  of  a  life  insurance  policy  —  on  a 

failure  to  establish  an  equitable  cause  of  action,  a  nioney  judgment  at  laie  is 
improper  —  a  defendant  cannot  by  anticer  intellect  into  the  equitable  action  a 
new  legal  cause  of  action  for  conversion  available  only  against  co-defendants  and 
enable  t/ie  plaintiffs  to  recover  judgnunt  thereon. 

See  Toplitz  v.  Bauer , 125 

Action  by  a  taxpayer  to  prevent  v>aste  —  injunction  to  restrain  an  electric 

company  from  unlawfully  excavating  in  a  public  park,  in  order  to  set  poles  — 
failure  to  allege  tJuU  city  officials  intend  to  do  an  unlawful  act. 

See  SiiEEHY  V.  McMillan 140 

Board  of  health  —  suit  to  restrain  its  action  —  an  answer,  stating  sim- 
ply that  its  order  was  made  in  good  faith,  is  demurrable —  it  is  not  made  good 
by  §  599  of  chap.  410  of  1882. 

See  Sbarboro  i\  Health  Department 177 

Libel  —  neic  libelous  matter,  not  connected  with  the  libel  sued  for  nor 

inquired  into,  cannot  be  pleaded  in  mitigation  of  damages. 

See  Hess  v.  New  York  Press  Co 73 

Action  of  ejectment  —  not  cJianged  into  an  equitable  one  by  a  demand  for 

unnecessary  equitable  relief. 

See  Bennett  v.  Vonder  Bosch 311 

Action  for  false  representations  —  a  defendant  admitting  the  fraud  can- 
not interpose  a  counterclaim. 

See  Haupt  v.  Ames 550 

Counterclaim  —  when  it  states  with  suffi&ient  certainty  the  purpose  of  a 

payment. 

See  Kelly  v,  Ernest 90 

App,  Div.— Vol,  XXVL        85 
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POLICE  —  In  cities. 

See  Municipal  Corporation. 

POLICY—  Of  insurance. 

See  Insurance.  paob. 

POWER —  WiU  —  an  imperative  power  of  sale,  although  discretionary  as  to 
the  time  and  circumstances  of  its  exercise  by  executors,  passes  to  an  administra- 
tor with  the  wiU  annexed. 

See  Carpenter  v.  Bonner 462 

Of  sale  —  deed  by  an  executor  under  a  power  of  sale  of  land  held  adversely 

—  specific  perfornuinee  not  decreed. 

See  BULLARD  t.  BiCKNELL 819 

PBACnCE — Dismissal  of  on  action  for  want  of  pi'osecution.]  A  passive 
attitude  for  a  year  and  a  half,  during  which  time  the  plaintiffs  have  shown 
no  diligence  in  attempting  to  serve  the  summons  upon  necess!iry  defendants 
whom  it  was  possible  to  serve,  justifies  a  dismissal  of  the  complaint. 

Henriques  c.  Sterling.    (Nos.  1  &  2) 30 

Replevin  —  an  undertaking  to  reclaim  property  —  it  need  not  be  described 

as  being  the  same  pwperty  described  in  t/ie  plaintiffs  affidavit  —  what  is  notice 
t/iat  the  defendants  will  contest  tlie  identity  of  t/ie  property. 

See  Rouse  v.  Haas 171 

BiU  of  particulars,  applied  for  on  the  ground  that  it  is  necessary  to 

enable  the  defendant  to  answer —  it  cannot  be  granted  upon  the  ground  that  it  is 
necessary  to  enable  the  defendant  to  prepare  for  trial. 

See  McClellan  r.  Duncombe 353 

Appeal  —  dismissed  for  a  failure  to  serve  the  printed  appeal  papers  —  a 

second  appeal  cannot  be  taken,  witliout  leave  —  the  dismissal  does  not  affect  the 
merits. 

See  Sperling  v.  Boll 64 

Decision  of  a  motion  to  direct  a  verdict  —  exception  thereto,  liow  taken, 

when  the  decision  is  reserved  —  power  of  review  by  the  appellate  court. 

See  Elliott  t.  Van  Schaick 587 

The  Special  Term  cannot  alter  the  conclusions  of  a  referee  appointed  to 

hear  and  determiiie  an  action  of  partition. 

<9fee  Paget  t.  Melcher 12 

Replevin  —  re^isition  set  aside  where  tlie  affidavit  insufficiently  describes 

the  property  sought  to  be  replevied. 

/S^  Schwietering  «.  Rothschild 61^ 

Injunction,  dependent  upon  tJie  cause  of  action  —  the  right  thereto  must 

appear  in  the  complaint. 

See  Sanders  v.  Ader 176 

In  regard  to  the  review  of  adjudications. 

See  Appeal. 

Relating  to  attachments. 

See  Attachment. 

Relating  to  motions  and  orders. 

See  Motion  and  Order. 

Relating  to  pleadings. 

See  Pleading. 

Relating  to  the  trial  of  actions. 

See  Trial. 

PBEldTTM  —  Of  insurance. 
See  Insurance. 

PBESXTMPTION: 

See  Evidence. 

PRINCIPAL  AND  AGENT  —  Broker's  commissions  —  when  not  earned.  ]  1, 
In  an  action  brought  by  a  real  estate  broker  to  recover  commissions,  evidence 
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teudine  to  show  that,  after  another  broker  named  Gardiner  had  written  to 
one  Roberts,  whom  he  supposed  to  be  the  owner  of  the  defendant's  property, 
a  letter  proposing  an  exchange  of  properties,  Roberts  sent  the  letter  to  the 
plaintiff,  who  forwarded  it  to  the  defendant,  with  a  suggestion  that  he  had 
better  see  Qardiner,  and  that  the  defendant  subsequently,  through  an  arrange- 
ment with  Gardiner,  for  which  Gardiner  received  commissions,  effected  tlie 
exchange  proposed,  is  insiifflcient  to  show  that  the  plaintiff  was  the  efficient 
and  procuring  cause  of  the  exchange  and,  therefore,  entitled  to  commissions 
upon  it.    HAMrLTON  v,  Gillbndek 156 

2. Authority  of  an  agent  to  execute  a  lea-se  for  more  than  a  year — it 

must  be  in  writing,]  A  lease  under  seal  for  more  than  a  year  executed  by 
agents,  not  authorized  in  writing  by  the  lessor  to  execute  it  on  his  behalf,  is 
void  under  the  Real  Property  Law  (Laws  of  1896,  chap.  547,  §  224),  and  is 
not  entitled  to  be  recorded.     Grtfpin  r.  Baust 553 

Trusts —  transfer  of  a  fund,  collected  by  subscription  by  an  alumni  asso- 

cation,  to  a  seminary  upon  certain  conditions —  violation  of  tJie  conditions  by  the 
seminary  —  incorporation  of  the  association  testing  the  title  to  the  fund  in  it  — 
right  of  the  corporation  to  retake  the  fund  from  the  seminary. 

See  Associate  Alumni  v.  General  Seminary 144 

Payment  of  a  draft  —  liability  of  a  bank  in  eoUeeting  a  drqft  for  a 

customer  —  effect  of  the  acceptance,  by  its  agent,  of  the  dratoe^s  draft  upon  a 
third  person. 

See  KiRKHAM  V.  Bank  op  America 110 

When  a  mortgagor  making  a  payment  to  tlie  attorney  of  the  owner  of  the 

mortgage  is  not  protected  in  so  doing — scrivener  rule. 

See  Central  Trust  Go.  v.  Folsom 40 

A  payment  on  a  reco7'ded  mortgage  to  one  who  negotiated  tlie  loan,  but  is 

not  shown  to  luive  had  possession  of  the  securities,  is  not  protected. 

See  Prank  v.  Tuozzo 447 

The  act  limiting  the  sale  of  passage  tickets  to  common  carriers  and  their 

authorized  agents  is  constitutional. 

See  People  ex  rel.  Tyroler  v.  Warden 228 

See  Master  and  Servant. 

PBIVATE  WAY —Easement  of 
See  Easement. 

PRTVUjEGEI)  COMMUMICATION—  To  a  physician. 
See  Physician. 

PB0CEDT7BE : 

See  Practice. 

PBOFIT — Action  to  recover  for  the  loss  of  profits  which  would  have  accrued  but 
for  defendant's  default — proof  rehired  to  sustain  it. 
See  Damages. 

PKOIOSSOBY  NOTE: 

See  Bills  and  Notes. 

PROOF: 

See  E>aDENCE. 

PROOF  OF  LOSS—  Under  insurance  policies. 
See  Insurance. 

PROPEBTY—  Personal. 

See  Personal  Property. 

Eeal. 

See  Heal  Property. 

PUBIJC  STREET: 

See  Municipal  Corporation. 
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PX7BLICATI0N  —  Cf  a  libel. 
See  Libel. 

PT7BCHA8E  —  Cf  personal  property. 
See  Sale. 

dHANTUM  MEBXJIT  —  Recotery  on,  for  services. 

See  Services.  vxom. 

dXJEENS  COUNTY  —  Plac^  of  trial—  it  frill  not  be  cJuinged  from  (Queens 
county  to  New  Tark  county  for  the  convenience  of  witnesses. 

See  Navratil  v.  Bohm 460 

RAIXiBOAD  —  Expulsion  of  a  passenger  \cJio  has  entered  a  station  by  a  pro- 
hibited  way  —  the  company  may  do  a  protective  but  not  a  punitive  act —  the  fact 
tJuU  the  station  is  managed  by  another  corporation  is  immaterial. '\  1.  A  pas- 
senger on  a  railroad  train,  who  had  properly  alighted  therefrom  at  a  way 
st4ition,  in  attempting  to  get  upon  the  truiu  again,  without  fault  on  his  part 
or  tbat  of  the  railroad  company,  got  upon  the  wrong  car  and  was  carried  out 
of  the  station  yard.  He  returned  to  the  station  yard  along  the  line  of  the 
tracks,  and,  after  having  entered  it.  and  when  within  100  feet  of  his 
train,  was  compelled  by  the  station  otflccr  to  retrace  his  steps  and  to  go 
around  and  enter  the  station  through  the  ordinary  entrance,  in  consequence 
of  which  he  lost  his  train.  A  rule  prohibited  entrance  to  the  station  aloui^ 
the  line  of  the  tracks  because  of  the  danger  attending  the  crossing  of  them. 

Held,  that,  as  the  passenger  was  in  the  station  and  had  already  encountered 
the  danger  of  crossing  the  tracks  when  ejected,  his  ejection  simply  exposed 
him  again  to  this  danger,  and  was,  therefore,  not  a  protective  but  a  punitive 
act  on  the  part  of  the  station  officer,  who,  in  doing  it,  exceeded  his  powers 
and  those  of  the  railroad  company; 

That  it  was  no  defense  to  the  railroad  company,  which  was  bound  to  fur- 
nish a  station  to  its  passengers,  that  the  station  in  question  wa9  a  union 
station  under  the  management  of  another  corporation. 

Penfield  r.  Cleveland,  C,  C.  &  St.  L.  R.  R.  Co 413 

2.  Limitations  of  th^  power  to  borrow  money .']    The  provisions  of  the 

Stock  Corporation  Law  (Laws  of  1892,  chap.  688,  §  2;  relative  to  the  power 
of  a  corporation  to  borrow  money  and  mortgage  its  property,  apply  to  a 
railroad  corporation  and  limit  the  amount  of  a  moitgage.  which  ft  may 
legally  give,  to  the  amount  of  its  capital  stock  or  to  two-thirds  of  the 
value  of  its  corporate  property,  if  that  be  greater  than  its  capital  stock. 

Flynn  v.  Coney  Island  &  B.  R.  R.  Co 416 

3.  Kj-ecution  of  a  mortgage  to  secure  bonds.^  The  legality  of  a  mort- 
gage, not  limited  in  its  amount  either  to  the  capital  stock  or  to  two-thirda 
of  the  value  of  the  corporate  property,  given  to  secure  bonds  to  be  used  in 
taking  up  outstanding  issues,  and  also  to  secure  further  bonds,  which  are 
only  to  be  issued  with  the  consent  of  the  stockholders,  considered.    Id. 

4.  A  street  railroad  company  —  it  has  a  paramount  Hght  to  that  part 

of  a  street  in  which  its  rails  are  laid,  between  intersecting  strett-s.']  The  cars 
of  a  street  railroad  corporation  have  a  paramount  right  to  the  use  of  that 
portion  of  the  street  occupied  by  their  tracks  which  lies  between  inter- 
secting streets.     Rosenblatt  v.  Brooklyn  Ueioiits  R,  R.  Co 800 

Brooklyn  —  its  park  co7nmissioner  has  no  power  to  maintain  an  action  to 

prevent  the  maintenance  of  a  steam  railroad  on  Fort  Hamilton  parkway  — 
remedy  where  a  railroad  is  operated  in  defiance  of  law. 

See  People  ex  rel.  Cociieu  v.  Dettmer 327 

Xegligcnce  —  death  of  a  passenger  caused  by  his  swaying  while  standing 

in  a  moving  oj/en  car  and  striking  a  post  near  t/ie  track — expert  testimony  as  to 
oscillations  of  curs  a  month  after  the  accident. 

See  Schmidt  p.  Coney  Isijvnd  &  B.  R.  R.  Co 391 

Negligence  —  action  for  person/d  injuries  based  upon  the  fact  that  the 

defendant  suddenly  started  its  car —  the  plaintiff  cannot  change  her  position  on 
the  trial  —  improper  refusal  to  charge. 

See  Patterson  v.  Westchester  Electric  R.  Co 336 
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Negligence — right  of  a  poMenger  on  a  street  ear  to  alight  at  a  point  made 

dangerous  by  an  approaching  truck  —  charge  aa  to  the  credibility  of  witnesses  and 
<is  to  the  measure  of  damages. 

See  Norton  i>.  Third  Avenue  R.  R.  Co 60 

Negligence — a  woman  injured  at  a  railroad  crossing — proof  which 

requires  the  submission  to  the  jury  of  the  question  of  contributory  negligence. 

See  House  v.  Erie  Railroad  Co 559 

Abutter's  action  against  an  elevated  railroad — evidence  of  independent 

sales  and  rentals  is  inadmissible —  when  the  ejection  is  not  waived. 

See  Lyons  v.  N.  Y.  Elevated  R.  R.  Co 57 

Negligence  —  death  of  a  bicycle  rider  coming  out  from  behind  an  approach- 
ing car  at  a  street  railroad  crossing. 

See  Cardonner  v.  Metropolitan  Street  R.  Co 8 

Negligence  —  a  child  run  over  when  stepping  off  a  street  car — terdict 

contrary  to  the  weight  of  evidence. 

See  FiCK  v.  Metropolitan  Street  R.  Co 84 

Negligence  —  a  boy  of  eight  killed  by  running  into  a  cable  ear  in  the  mid- 
dle of  a  block  —  contributory  negligence. 

See  Costello  v.  Third  Avenue  R.  R.  Co 48 

Negligence  —  what  is  a  reasonable  opportunity  to  leave  a  train  is  a  ques- 
tion for  the  jury. 

See  Daly  t?.  Central  R.  R.  Co 200 

BAPn>  TRANSIT  ACT  —  Right  of  the  court  to  impose  conditions  upon  con- 
firming the  report  of  its  commissioners.]  1.  In  view  of  the  fact  that  the  Appel- 
late Division  has  an  absolute  right  to  refuse  to  conflnn  the  report  of  the 
Supreme  Court  rapid  transit  commissioners  of  the  city  of  New  York,  it 
has  power  to  confirm  such  a  report  subject  to  certain  conditions  imposed 
by  it  as  to  the  security  to  be  required  of  the  contractor  for  the  protection  of 
the  city.    Matter  op  Rapid  Transit  R.  R.  Cohrs 608 

2. Conditions  of  the  bond  required.]     The  former  determination  of 

the  Appellate  Division,  that  the  contractor  be  required  to  give  the  city  a 
bond  for  $15,000,000,  it  was  considered  should  be  reaffirmed  as  to  the  amount, 
but  that  $14,000,000  of  the  bond  should  be  conditioned  upon  construction 
and  equipment,  and  that  $1,000,000  should  be  a  continuing  security  applica- 
ble to  construction,  equipment,  rents,  maintenance  and  operation,  'id. 

B»EAL  'P'BXy'F'ERTY  —  Marketable  title  —  encroachment  of  a  building  on 
another  lot  —  effect  of  a  subsequent  ownership  of  both  lots  by  tJie  same  person 
—  notice  of  the  appointment  of  a  new  trustee  of  a  mortgage.^  1,  One  Bird,  a 
member  and  one  of  the  trustees  of  a  Masonic  lodge,  was  employed  by  it  as 
superintendent  and  architect  to  erect  a  building  on  a  lot  belonging  to  the 
lodge  on  which  the  lodge  had  previously  executed  a  mortgage  to  a 
trustee  to  secure  certain  bonds,  and  while  so  acting  Bird  established  the 
south  line  of  said  buihling,  he  himself  being  the  owner  of  the  lot  which 
abutted  upon  the  lodge  lot  on  the  south.  A  question  having  arisen  as  to 
whether  the  building  encroached  upon  Bird's  lot,  he  conveyed  to  the  lodge  a 
strip  of  laud  southerly  of  and  adjoining  the  building,  one  itoot  wide.  There- 
after the  lodge  conveyed  to  Bird  the  entire  premises,  including  the  one  foot 
conveyed  to  it  by  Bird,  and  subsequently  Bird  conveyed  the  same  premises 
to  one  Baust,  subject  to  the  payment  of  the  bonds  and  mortgage  which  Baust 
assumed. 

Held,  that  Bird  and  those  who  claimed  under  him  were  estopped  from 
subsequently  alleging  that  the  wall  encroached  on  the  adjoining  lot,  as  the 
encroachment  ceased  at  the  moment  when  he  became  the  owner  of  both  lots, 
and  any  conveyance  of  the  adjoining  lot  subsequently  made  by  him  would 
be  chargeable  with  the  servitude  of  the  encroaching  wall ; 

That  the  Supreme^  Court  had  power  on  the  death  of  the  trustee  of  the  mort- 
gage to  appoint  a  successor,  and  that  the  feict  that  the  holder  or  holders 
(who  were  unknown)  of  one  twenty -first  part  of  the  bonds  had  not  joined 
in  or  ratified  such  appointment,  did  not  deprive  the  court  of  jurisdiction  to 
make  it; 
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That  a  title  acquired  at  a  sale  of  the  premises  under  a  foreclosure  of  such 
mortgage,  at  which  sufficient  money  had  been  realized  U)  pay  all  the  bonds, 
was  not  affected  by  the  fact  that  the  substituted  trustee  had  been  so  appointed. 

Griffin  ©.  Badst 55S 

2. Oral  agreement  by  a  vendee,  in  eonaideration  of  a  deed  of  land,  to  die- 
charge  mortgages  on  other  land  of  the  vendor  —  Statute  of  Frauds.]  An  oral 
agreement,  made  by  the  vendee  of  premises,  that  as  part  of  the  purchase 
price  she  will  pay  off  and  discharge  mortgages  upon  other  property  owned 
by  the  vendor,  is  not  void  under  the  Statute  of  Frauds. 

PURDY  tJ.  COLLYER 338 

8. When  an  action  is  for  specific  performance  and  not  to  remove  a  doud 

on  title — Statute  of  Limitations]  An  action  by  the  vendor  to  compel  the 
vendee,  who,  instead  of  satisfying  the  mortgages,  has  taken  assignments  of 
them  to  herself,  to  satisfy  the  mortgages  or  to  reconvey  to  the  vendor  the 
premises  conveyed  to  her  by  him.  is  not  an  action  to  remove  a  cloud  upon 
title,  against  which  the  Statute  of  Limitations  never  runs,  but  is  an  action 
for  the  specific  performance  of  the  agreement,  and,  as  such,  is  governed  by 
the  ten  years'  Statute  of  Limitations.     Id. 

4. The  plaintiff  in  an  action  to  determine  claims  to  real  estate  must  show 

possession.]  Where  the  complaint  in  such  an  action  expressly  alleges  that  the 
fee  of  the  premises  upon  which  the  mortgages  were  a  lien  has  been  acquired 
by  the  city  of  New  York,  the  action  cannot  be  sustained  as  one  for  the 
determination  of  conflicting  claims  to  real  property,  as  the  plaintiff  does  not 
show  possession  in  himself  as  required  by  sections  1638  and  1639  of  the  Code 
of  Civil  Procedure.     Id. 

Mecliani(fs  lien  —  the  tirne  to  file  a  lien  is  not  extended  by  slight  repairs 

ordered  and  made  four  m^onths  after  tfie  completion  of  the  original  contract  — 
repairs  ordered  by  a  tenant  wito  is  to  be  made  an  allowance  for  them  out  of  the 
rent  —  they  are  made  unth  tJie  consent  of  the  owner. 

See  McLean  v.  Sanford 603 

Specific  peifo7'mance  —  where  a  father,   a  tenant  by  the  curtesy  and 

guaidian  in  socage,  acquires  real  estate  left  by  his  deceased  tcife,  by  means  of  a 
mortgage  foreclosure  occ/isioned  by  his  default  inpayment  of  interest,  his  title  is 
'inarketahle. 

See  KuLLMAN  v.  Cox 158 

Emimnt  domain  —  the  taking  of  land  used  for  buMness  purposes  —  the 

general  character  of  the  business,  but  not  its  profits,  may  be  proved — the  owner 
may  prove  the  value  of  the  land  as  used  for  any  puipose. 

See  Matter  of  Gilroy 314 

Negligence  —  alterations  in  a  building  made  by  a  tenant  —  liability  of 

the  tenant  making  them  and  of  the  owner  of  tJte  building  to  another  tenant 
injured  by  the  fall  of  tlie  building  —  cxjjert  testimony  on  the  subject. 

See  Quigley  v.  Johns  Manufacturing  Co 434 

Deed  —  a  direction  to  a  trustee  to  convey  is  not  a  present  gift  —  the  Special 

Term  cannot  alter  the  conclusions  of  a  referee  appointed  to  Tiear  and  determine  an 
action  of  partition. 

See  Paget  v.  Melcher 12 

Judgment  directing  the  sale  for  cash  of  premises  upon  which  legacies  are 

charged — right  of  legatees  wlio  purchase  to  have  ttieir  legacies  credited  upon  the 
purc/iase  price. 

See  Todd  v.  Todd 204 

Will  —  an  imperative  jwwer  of  sale,  cUtliough  discretionary  as  to  the  time 

and  circumstances  of  its  exercise  by  executors,  passes  to  an  administrator  with  the 
will  annexed. 

See  Carpenter  v.  Bonner 463 

Agreement  by  a  wife  to  pay  her  husbajid  one-half  of  the  profits  on  a  pur- 

■  chase  and  sale  of  real  estate  — pro<f  required  and  consideration  necessary  to  sus- 
tain it. 

See  Gouge  v.  Gouge 154 
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Specific  performance  not  decreed  where  the  land  is  held  adversely  to  the 

vendm'  —  deed  hy  an  executor  under  a  poioer  of  sale  of  land  held  adversely. 

See  BuLLAKD  v.  Bickiyell 319 

Specific  performance  of  an  oral  agreement  by  which  a  daughter  promised 

to  convey  lands,  for  which  the  father  had  paid,  as  he  might  direct. 

See  Jeremiah  t.  Pitcher 402 

A  reply  in  a  partition  suit  which  raises  an  issice  as  to  who  were  the  heirs 

of  the  person  who  died  seized  of  the  premises,  is  not  frivolous. 

See  Henriques  v.  Garson.    (No.  4) 38 

Condemnation  commissioners  may  form  an  opinion  of  value  from  a  per- 
sonal inspection  —  variance  from  the-  values  sworn  to. 

See  Matter  op  Daly 326 

Taxation  —  when  the  machinery  of  a  corporation  is  taxable  as  **  land.'* 

See  People  ex  rel.  Nat.  Starch  Co.  v.  Waldron 627 

Deed  —  construction  of  a  grant  of  an  easement  in  an  alley. 

See  Weed  v.  Donahue 360 

Broker's  commissions  —  w/ien  not  earned. 

/&€  Hamilton  t?.  Gillender 156 

Lease  of. 

See  Landlord  and  Tenant. 

BEOOBD  —  On  appeal. 
See  Appeal. 

BE00T7FMENT: 

See  Set-off. 

REFERENCE —  Whe7i  a  long  account  is  not  invotved.^  1.  Where  a  com- 
plaint states  four  causes  of  action,  one  to  recover  a  definite  sum  alleged  to 
be  due  upon  a  contract  made  by  the  plaintiff  with  the  defendant,  and  the  others 
to  recover  damages  resulting  from  the  defendant's  alleged  breach  of  the  con- 
tract, the  fact  that  the  items  which  go  to  make  up  the  alleged  damages  occa- 
sioned by  the  breach  are  numerous  does  not  make  the  action  one  upon  an 
account  and,  therefore,  referable;  and  the  defendant,  who  by  his  answer 
presents  the  general  issue  as  to  all  the  causes  of  action,  is  entitled  to  a  trial  by 
jury.    Allentown  Rolling  Mills  v.  Dwyer 101 

2. Review  of  a  denial  of  a  motion  to  refer.']  It  is  only  in  a  very  excep- 
tional case  that  the  Appellate  Division  will  review  the  discretion  of  the  court 
below  in  refusing  to  refer  the  issues  in  a  common-law  action.     Id. 

Surplus  moneys —  damages  for  a  breach  of  contract  secured  by  a  subse- 

quent  mortgage  —  inght  of  the  referee  to  determine  such  damages. 

See  Gutwillig  v.  Wiederman.  ." 26 

Tlie  Special  Term  cannot  alter  the  eoticlusions  of  a  referee  appointed  to 

hear  and  determine  an  action  of  partition. 

See  Paget  v.  Melcher 12 

REMEDY  —  Against  a  general  assignment. 
See  Assignment. 

By  attachment. 

See  Attachment. 

By  ejeHment. 

See  Ejectment. 

In  equity. 

See  Equity. 

Existing  in  the  relation  of  landlord  and  tenant. 

See  Landlord  and  Tenant. 

By  replevin. 

See  Replevin. 

—  By  action  for  specific  performance. 
See  Specific  Performance. 


Digitized  by  VjOOQIC 


680  INDEX. 

BENT: 

See  Landlord  and  Tbnant. 

BEPAIB: 

See  Landlord  and  Tenant.  paqk. 

BEPLEVIN  —  Demand  neeesmry  in  case  of  a  chattel  sold  conditionally,'] 
1.  The  demand,  which  is  a  necessary  condition  to  the  maintenance  of  an 
action  of  replevin  against  a  vendee  who  is  in  lawful  possession  of  a  chattel 
under  a  conditional  contract  for  its  sale,  is  not  established  by  proof  of  a  mere 
demand  for  the  money  due;  it  must  be  accompanied  by  a  demand,  in  the 
alternative,  for  the  chattel  itself.    Moran  v,  Abbott.  . . .' 570 

2. Presumption  that  a  mailed  letter  teas  received — a  denial  of  its  receipt 

by  a  party  in  interest  presents  a  question  for  the  jury.]  Where,  in  such  an 
action,  proof  is  made  that  the  attorney  for  the  vendor  duly  mailed  a  suffi- 
cient demand  to  the  vendee  at  her  proper  address,  her  denial  of  ita  receipt 
does  not  overcome  the  presumption  that  she  received  the  letter  —  she  being 
a  party  in  interest,  her  denial  merely  raises  a  question  of  fact  for  decision  by 
the  jury.     Id, 

3. When  the  removal  of  a  chattel  by  the  vendee  is  not  a  conversion.] 

When  the  removal  of  the  chattel  from  the  house  of  the  vendee  cannot  be 
treated  as  a  convei*siou  as  a  matter  of  law  and  thus  render  a  demand 
unnecessary,  considered.    Id. 

4. An  undertaking  to  reclaim  pi^operty — it  need  not  be  described  as  being 

the  same  property  described  in  the  plaintiff's  affidavit  —  tohat  is  notice  that 
the  defendants  will  contest  the  identity  of  t?ie  jyroperty.  ]  An  undertaking  given 
by  the  defendants  upon  a  demand  for  the  return  of  property  seizwl  by 
the  sheriff  in  an  action  of  replevin  need  not,  in  order  to  comply  with  section 
1704  of  the  Code  of  Civil  Procedure,  necessarily  recite  tliat  the  property 
thus  sought  to  be  returned  is  that  mentioned  in  the  affidavit  of  the  plaintiff ; 
where  it  does  not  contain  that  recital  such  omission  on  the  part  of  the 
defendants  constitutes  notice  to  the  plaintiff  that  the  defendants  propose  to 
litigate,  not  only  the  title,  but  also  the  identity,  of  the  property  taken  by  the 
sheriff,  as  they  have  a  legal  right  to  do.     Bouse  v.  Haas 171 

5. Requisition  set  aside  where  the  affidavit  insufficiently  describes  the  prop- 
erty sought  to  be  rej^leried.]  An  affidavit,*  upon  which  a  requisition  in  replevin 
is  issued  to  a  sheriff,  which  gives  no  description  of  the  property  sought 
to  be  replevied  beyond  certain  references  to  some  pieces  and  numbers  of 
yards  nud  other  unintelligible  numbers,  is  clearly  defective  under  section 
1695  of  the  Code  of  Civil  Procedure  and  the  requisition  should  be  set  aside. 

Schwieterinq  v.  Rothschild 614 

REPLY: 

See  Pleading. 

BEPBESENTATION  —  Fraudulently  made. 
See  False  Representation. 

BES  AD  JUDICATA : 

See  Judgment. 

REVIEW: 

See  Appeal. 

BEVISEI)  STATUTES  — 2  II.  S.  {iSih  ed.)  163,  §  \m  —  Highway  —  what  is 
not  an  abandonment  of  it. 

See  Mangam  v.  Village  op  Sing  Sing 464 

[See  table  of  Revised  Statutes  cited,  arite,  in  this  volume.] 

BEVISEB  STATUTES  OF  THE  UNITED  STATES : 

See  United  States  Revised  Statutes. 

BISK — Under  a  policy  of  insurance^ 
See  Insurance. 

SALE  —  Praudtdent  conveyances  to  secure  bona  fide  indehtednesess  —  to  make 
tfiem  void,  the  creditors  must  haie  participated  in  the  fraud — effect  of  a  pro- 
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vision  that  tlie  surplus  is  to  be  returned  to  the  dMor  ;  of  the  debtor^s  remaining 
in  possesion,  and  of  the  debtor  and  creditors  being  represented  by  the  same 
attorneys  —  presumption  fwm  there  being  no  change  of  possession. 

See  SoMMERs  t>.  Cottentin 241 

New  York  city — purclia*e  of  supplies  —  when  a  supply  is  *'  needful  for 

any  particular  purpose  "  and  the  contract  exceeds  $1,000,  it  must  be  awarded 
upon  bids  submitted  after  public  notice  —  several  orders  each  less  than,  but 
together  exceeding,  $1,000  are  within  the  statute. 

See  Walton  r.  The  Mayor 76 

Specific  performance  not  decreed  where  the  land  is  held  adversely  to  the 

vendor — deed  by  an  executor  under  a  power  of  sale  of  land  field  adversely. 

See  BuLLARD  v.  Bicknell 319 

Construction  of  a  compromise  agreement  of  sale  as  to  goods  delivered  to  a 

factor. 

See  Spaulding  v.  American  Wood  Board  Co 287 

Replevin  —  demand  necessary  in  case  of  a  chatt'il  sold  conditionally. 

See  MoRAN  v.  Abbott 570 

Of  pi'operiy  under  judgment. 

See  Judicial  Sale. 

Potter  of 

See  Power. 

SATISFACTION  —  Of  a  debt. 
See  Payment. 

SCBIVENEB  BTTLE : 

See  Payment. 

SEALEB  CONTRACT : 

See  Contract. 

SECUBITY : 

See'Qo^D. 

SERVANT: 

See  Master  and  Servant. 

SERVICES  —  Government  contract  —  agreement  to  do  work  upon  the  artid/is 
to  be  supplied  is  not  an  assignment  of  the  contract  —  objection  that  the  govem- 
ment  contractor  was  not  a  manufacturer  or  regular  dealer  in  ttie  articles  to  be 
supplied. 

See  White  v.  McNulty 173 

Expert  employed  to  investigate  in  reference  to  tliefall  of  a  building —  he 

may  charge  fees  for  attending  a  coroners  investigation. 

See  Brown  v.  Travelers'  Life  &  Ace.  Ins.  Co 544 

TAenfor. 

See  Lien. 

SESSION  LAWS—  1848,  chap.  40  —  Corjwration  —  guaranty  of  a  lease,  exe- 
cuted by  a  brewing  company  in  consideration  of  the  lessee* s  promise  to  buy  beer 
from  tfie  company  —  tlie  plea  of  ultra  vires  cannot  be  asserted. 

See  Koehler  &  Co.  v.  Reinheimer 1 

1871,  chap.  609  — Brooklyn  —  its  park  commissioner  Ms  7ioj)ower  to  main- 
lain  an  action  to  prevent  the  maintenance  of  a  steam  railroad  on  Fort  Hamilton 
parkway. 

See  People  ex  rel.  Cocheu  r.  Dettmer 327 

1875,  chap.  267 —  Expulsion  of  a  member  from  a  club —  notice  that  a 

charge  will  be  considered  at  a  hearing  before  tlie  board  of  directors —  the  proof 
may  be  made  as  broad  as  the  notice  —  mandamus. 

See  People  ex  rel.  Ward  r.  Uptown  Assn 297 

App.  Div.— Vol.  XXVI.         86 
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1875,  diap.  551  —  Brooklyn  —  iU  park  eommisiioner  ha»  no  power  to 

maintain  an  action  to  prevent  the  maintenance  of  a  tteam  railroad  on  Fort 
Hamilton  parkway. 

See  People  kx  rel.  Cocheu  c.  Dettscbr 327 

1881,  chap.  518  —  Action  by  a  taxpayer  to  pi'eeent  waste  —  injunction  to 

restrain  an  electric  company  from  unlawfully  excacating  in  a  public  park,  in 
order  to  set  poles  — failure  to  allege  t/iat  city  officials  intend  to  do  an  unlawful  act. 

See  SuEEHY  t.  McMillan 140 


3,  cfiap.  410,  §  64  —  New  York  city  —  purcha^  of  supplies  —  vlien  a 
supply  is  "  needful  for  any  particular  purpose  "  and  tJie  contract  exceeds  $1,(X)0. 
it  must  be  awarded  upon  bids  submitted  after  public  notice  —  several  orders  each 
less  than,  but  together  exceeding,  $1,000  are  within  the  statute. 

See  Walton  v.  The  Mayor 76 

1883,  chap.  410.  §  599  —  Board  of  Iiealth  —suit  to  restrain  its  aetion  — 

an  answer,  stating  simi)ly  that  its  order  was  made  in  good  faith,  is  demurrage  — 
it  is  not  made  good  by%  b^  of  chap.  410  of  1882  —  application  and  constitution- 
ality of  tliat  section. 

See  Sbarboro  v.  Health  Department 177 

1883,  chap.  490.  §  \(^  —  Assessment  for  taxation-— an  award,  made  in 

condemnation  proceedings,  under  c/iapter  490  of  1883,  refused  by  owners  as  inade- 
quate and  deposited  in  a  trust  company  to  their  credit. 

See  People  ex  rel.  Lyon  t.  Halsted 316 

1883,  chap.  490,  §  17  —  Moneys  paid  into  court  by  New  York  city  in  con- 
demnation proceedings  —  t^iey  are  subject  to  tJie  control  of  the  court,  and  it  may 
duinge  the  custodian  to  tits  end  that  the  life  tenant  may  receive  a  higher  rate  of 
interest  —  notice  of  the  proposed  cJuinge  must  be  given  to  the  remainderman. 

See  Matter  of  Newton 547 

1885.  cliap.  342  —  MecJianics*  liens  —  wJien  an  ice-nrnking  plant  may  be 

m/ule  the  subject  of  a  lien. 

See  Nason  Ice  Machine  Co.  v.  Upham 420 

1885,  chap.  342,  §  1  — Mechanics*  liens — tJie  time  to  file  a  lien  is  not 

extended  by  slight  repairs  ordered  and  made  four  months  after  t/ie  completion  of 
the  original  contract  —  repairs  ordered  by  a  tenant  w/io  is  to  be  made  an  allow- 
ance for  tliem  out  of  the  rent  —  they  are  made  mth  the  consent  of  the  oicnei\ 

See  McLean  v.  Sanford 603 

1886,  diap.  572  —  Municipal  corporation  —  action  for  injuries  caused  by 

its  negligence  —  a  notice  of  intention  to  sue  must  be  actually  delivered —  mailing 
is  insufficient. 

See  BuRFORD  v.  The  Mayor 225 

1888,  chap.  316  —  MecJianiaf  liens  —  the  time  to  file  a  lien  is  not  extended 

by  slight  repairs  ordered  and  made  four  montJis  after  the  completion  of  the  origi- 
nal contract —  repairs  ordered  by  a  tenant  who  is  to  be  made  an  allowance  for 
tliem  out  of  t lie  rent  —  they  are  fnade  with  the  cvjisent  of  the  owner. 

See  McLean  v.  Sanford .'. 608 

1890,  chap.  523  —  Sheriff  of  New  York  —  liability  of  his  executnx  and 

sureties  for  jfees  not  paid  over  under  chapter  52S  of  189() — constitutionality  of 
that  act  —  estoppel  to  deny  its  validity — form  of  a  bond  under  this  statute  —  the 
city  may  sue  upon  it. 

See  Mayor  t.  Gorman —     191 

1890,  c/iap.  563,  §11  —  Corporation  —  power  to  make  by-laws  limiting 

the  right  to  transfer  its  stock  until  dues  are  paid. 

See  Kinnan  v.  Sullivan  County  Club 213 

1890,  cliap.  568,  §  15  —  Brooklyn  —  its  park  commissioner  lias  no  power 

to  maintain  an  action  to  prevent  the  maintenance  of  a  steam  railroad  on  Fort 
Hamilton  parkway. 

See  People  ex  rel.  Cocheu  v.  Dettmer 327 

1892,  chap.  182,  g§  220.  221  —  Silaried  health  officei' —  when  not  entitled 

to  cliargefor  services  render^.i  to  smallpox  jmtients. 

"See.  Reynolds  v.  City  of  Mount  Vernon 581 
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1892,  chap.  275—  The  Building  Law,  relcUive  to  the  Hty  of  New  York, 

jn'eecribing  tJie  manner  in  which  strueturea  are  to  be  built  —  it  doee  not  make 
the  ovmer  an  absolute  gxiarantor  that  the  building  will  comply  with  the  statute. 

See  Burke  «.  Ireland 487 

1892,  chap.  801  —  Action  by  a  taxpayer  to  prevent  waste  —  injunction  to 

restrain  an  electric  company  from  unlawfully  excavating  in  a  public  park,  in 
order  to  set  poles — failure  to  allege  that  city  officials  intend  to  do  an  unlawful 
act. 

See  Sheeht  v.  McMillan 140 

1892,  chap.  665  —  Brooklyn  —  its  park  commissioner  has  no  power  to 

maintain  an  action  to  prevent  tlve  maintenance  of  a  steam  railroad  on  Fort 
Hamilton  parkway. 

See  People  ex  rel.  Cocheu  v.  Dbttmer 827 

1892,  chap.  688,  §  2  —  Railroad  corporations  —  execution  of  a  mortgage 

to  secure  bonds —  limitations  of  the  power  to  borrow  money. 

See  Flynn  v.  Coney  Island  &  B.  R.  R.  Co 416 

1892,  chap.  690,  §§  41,  43,  118  —  Mutual  insurance  companies  —  under 

what  provision  of  the  Insurance  Law  tlieir  right  to  continue  business  is  to  be 
determined  by  the  superintendent  —  examiners^  report. 

See  People  ex  rel.  Long  Island  Mutual  v.  Payn 584 

1895,  chap.  559  —  Expulsion  of  a  member  fwm  a  club — notice  that  a 

charge  will  be  considered  at  a  hearing  before  the  board  of  directors  —  the  proof 
may  be  made  a«  broad  as  the  notice  —  mandamus. 

See  People  ex  rkl.  Ward  v.  Uptown  Assn 297 

1895,  chap.  673  —  Meehania^  liens — wTien  an  ice-making  plant  m/ty  be 

made  the  subject  of  a  lien. 

See  Nason  Ice  Machine  Co.  v.  Upham 420 

1896,  chap.  112,  §  84  —  Liq^ior  Tax  Law  —  an  offender  against  its  pro- 
visions cannot  be  sentenced  to  an  impnsonrnent  of  one  day  for  each  dollar  of  t?ie 
fine  unpaid — discharge  under  a  writ  of  habeas  corpus. 

See  People  v.  Stock 564 

1896,  chap.  393  —  New  York  city  —  bills  of  an  attorney  designated  to  act 

in  a  proceeding  to  take  property  for  the  board  of  education  —  the  taxation  thereof 
by  a  justice  of  the  Supreme  Court  is  a  judicial  act  —  mandamus. 

See  People  ex  rel.  Allison  v.  Bd.  of  Education 208 

1896,  chap.  547,  §  22i — AuthoiHty  of  an  agent  to  execute  a  lease  for 

more  than  a  year  —  it  must  be  in  toriting. 

See  Griffin  v.  Baust 55S 

1896,  chap.  547,  §  225  —  Deed  by  an  executor  under  a  power  of  sale  of 

land  held  adversely . 

^  BuLLARD  0.  Bicknell 819 

1896,  chap.  728 —  New  York  city  —  bills  of  an  attorney  designated  to  act 

in  a  proceeding  to  take  property  for  the  board  of  education  —  the  taxatiofi  thereof 
by  a  justice  of  the  Supreme  Court  is  a  judicial  act —  mandamus. 

See  People  ex  rel.  Allison  p.  Bd.  of  Education 208 

1896,  chap.  908.  §  2,  subd.  4  —  Assessment  for  taxation  —  an  award, 

made  in  condemnation  proceedings,  under  chapter  490  of  1883,  refused  by  ownei's 
as  ifuidequnte  and  deposited  in  a  trust  company  to  their  credit  — assessors  may, 
under  subd.  4  o/  §  2  of  cJiap.  908  of  1896,  assess  tJie  owners  upon  the  money  so 
deposited. 

See  People  ex  rel.  Lyon  v.  IIalsted 316 

1896,  chap.  908,  g§  12,  31  —  Taxation  of  a  corporation— -a  deduction 

of  ten  per  cent  of  its  capital  stock  depends  on  its  surplus  equalling  that  sum  — 
failure  to  prove  the  source  of  a  suiplus. 

See  People  ex  rel.  Citizens'  Illum.  Co.  v.  Neff 542 

1897,  chap.  506  —  The  act  limiting  the  sale  of  passage  tickets  to  common 

carriers  and  their  authorized  agents  is  constitutional. 

See  People  ex  rel.  Tyroler  v.  Warden 228 

[See  table  of  Session  Laws  cited,  ante,  in  this  volume.] 
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SET-OFF  —  When  a  counterclaim  states,  mth  sufficient  certainty,  the  pur- 
pose of  a  payment.  ]  In  an  action  upon  an  account  stated,  in  which  the  defend- 
ant interposes  a  general  denial  to  the  complaint,  and  also  alleges,  by  way  of 
counterclaim,  that  after  he  had  made  a  contract  with  the  plaintiff  for  the  per- 
formance of  certain  work  for  a  fixed  sum,  he  paid  the  plaintiff  a  certain 
sum,  in  addition  to  that  of  which  the  plaintiff  admitted  the  receipt,  to  induce 
him  to  perform  the  work  which  he  subsequently  failed  to  perform,  to  the 
damage  of  the  defendant,  the  answer  sufficiently  states  the  purpose  of  the 
payment  and  its  voluntary  character,  and  an  order  requiring  the  defendant 
to  make  his  answer  more  definite  and  certain  by  stating  whether  the  alleged 
payment  was  made  on  account  of  the  work  done  under  the  contract  or  for 
what  other  purpose,  is  improperly  granted.     Kelly  v.  Ernest 90 

Attachment  —  contra/^t   liability   on   the  undertaking  —  counterclaim 

against  the  defendant  in  the  attachment  suit  enforced  against  an  assignee  of  the 
undertaking  —  it  must  exist  before  notice  of  an  assignment  of  the  undertaking. 

See  BiEN  V,  Freund 202 

Action  for  false  representations  —  a  defendant  admitting  the  fraud 

cannot  interpose  a  counterclaim. 

See  Haupt  v.  Ames 550 

SHERIFF  —  Of  New  York  —  liability  of  his  executrix  and  sureties  for  fees 
not  paid  over  under  chapter  523  of  1890  —  constitutionality  of  tliat  act,}  1. 
Chapter  523  of  the  Laws  of  1890,  entitled  "An  act  in  relation  to  the  office 
of  sheriff  of  the  city  and  county  of  New  York,"  providing  for  the  compen- 
sation, by  salaries  and  fees,  of  the  sheriff  and  of  his  subordinates,  fairly 
embraces  within  its  subject  and  title  all  matters  legitimately  and  natu- 
rally connected  with  the  administration  of  that  office  in  its  entirety,  and  the 
powers,  duties  and  emoluments  of  its  administrators,  and,  hence,  is  not  a 
Tiolation  of  section  16  of  article  3  of  the  then  existing  Constitution  of  1846, 
as  being  a  local  bill  embracing  more  than  one  subject,  or  embracing  sub- 
jects not  expressed  in  its  title;  nor  does  it,  in  providing  for  the  compensa- 
tion of  the  sheriff  and  his  subordinates,  appropriate,  in  tue  sense  of  the  Con- 
stitution, "  the  public  moneys  or  property  for  local  or  private  purposes;"  nor 
does  it  create  a  tax.    Mayor  v.  Gorman 191 

2.  Estoppel  to  deny  the  validity  of  chapter  523  of  1S90.]    The  executrix 

of  a  sheriff  who  went  into  office,  received  his  statutory  salary,  paid  over  a 
part  of  the  fees  received  by  him  to  the  comptroller  of  the  city  of  New  York, 
and  received  back  one-half  of  such  fees,  under  chapter  528  of  the  Laws  of 
1890,  is  estopped  from  claiming,  in  defense  of  an  action  brought  by  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York  to  recover  a  bal- 
ance of  moneys  still  due  the  city  from  him  under  that  act,  that  it  is  unconsti- 
tutional; nor  can  she  interpose  a  counterclaim  for  all  the  moneys  which  her 
testator  had  thus  paid  to  the  city. 

In  this  respect  the  sheriff,  the  sureties  upon  his  official  bond  and  the  legal 
representatives  of  each  of  them  are  similarly  situated.    Id. 

3.  Form  of  a  bond  under  chapter  523  of  1890  —  the  city  may  sue  upon  it.^ 

An  official  bond  given  by  a  sheriff,  who  took  office  on  the  day  when  the 
act  (Chap.  523  of  the  Laws  of  1890)  went  into  effect,  was  considered  to  have 
been  properly  drawn  under  that  act  and  not  under  the  statutes  as  they  existed 
before  its  passage;  and  althoiig:h  in  form  running  to  the  People  of  the  county 
of  New  York,  it  was  held  that  it  might,  without  any  leave  being  firat  obtained 
to  sue  thereon,  be.  in  a  proper  case,  sued  upon  by  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York  to  recover  fees  which  the  sheriff  had 
failed  to  pay  over.     Id. 

4.  Plea  of  plene  administravit  —  right  of  a  claimant  to  put  his  claim 

in  judgment.^  In  such  an  action  it  is  not  a  defense  to  the  executors  of  a 
surety  that,  although  they  duly  advertised  for  claims  against  their  testator, 
the  claim  in  question  was  not  presented  "  within  six  months  "after  the  first 
publication  of  the  notice  authorized  by  section  2718  of  the  Code  of  Civil  Pro- 
cedure, and  that  they  have  paid  out  all  the  assets  of  the  estate  which  have 
come  into  their  han5s;  the  statute  merely  relieves  them  from  any  liability 
for  assets  which  they,  after  the  time  for  publication  had  expired,  have  legally 
distributed;  it  does  not  prevent  a  claimant  against  the  estate  from  liquidat- 
ing his  claim  by  putting  the  same  in  judgment.    Id, 
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5.  Action  against  a  sTuriff — executors  of  his  indemnitors  cannot  be 

substituted  in  his  stead — the  statute  construed  in  analogy  to  t/ie  common  law.] 
The  provisions  of  section  1421  of  the  Code  of  Civil  Procedure,  permit- 
ting the  court,  upon  the  application  of  the  sheriff,  to  grant  an  order  substi- 
tuting his  indemnitors  in  his  place  as  defendants  in  an  action  brought  against 
him,  do  not  justify  the  substitution  of  executors  of  the  estates  of  deceased 
indemnitors  —  the  statute,  being  in  derogation  of  the  common  law,  should, 
when  susceptible  of  two  interpretations,  be  construed  when  practicable  in 
conformity  with  it. 

In  any  event  the  procedure  to  collect  a  judgment  from  an  estate  being 
very  different  from  that  obtaining  in  the  collection  of  judgments  against 
individuals,  the  substitution  of  the  executors  of  deceased  indemnitors  in 
place  of  the  sheriff  in  such  a  case  would  be  an  improper  exercise  of  power  by 
the  court.    Buchner  &  Co.  v.  Tamsen 613 

Execution —  levy  upon  property  ofwhicli  tlie  judgment  debtor  is  a  tenant 

in  common  —  remedy  of  tlie  co -tenant  wliere  the  sheriff  sells  tJie  entire  property. 

See  Henderson  v.  Buennecke 309 

SHIPPING  —  Negligence  —  injury  to  a  stevedore  from  catching  his  hand  in 
the  rope  of  a  steam  much. 

See  Garvey  v.  N.  Y.  &  Cuba  Steamship  Co 45ft 

SIDEWALK  —  In  a  city. 

See  Municipal  Corporation. 

SOCIETY: 

See  Association. 

SPECIFIC  PEBFOBMANCE  -—  Where  a  father,  a  tenant  by  the  curtesy  and 
guardian  in  socage  acquires  real  estate  left  by  his  deceased  wife,  by  means  of  a 
mortgage  foreclosure  occasioned  by  his  default  in  payment  of  interest,  his  title  is 
marketable.]  1.  A  father,  who  was  guardian  in  socage  of  his  infant  chil- 
dren and  tenant  by  the  curtesy  of  premises  formerly  owned  by  their 
deceased  mother,  subject  to  a  mortgage  which  was  by  its  terms  to  lecome 
due,  at  the  option  of  the  mortgagee,  upon  a  default  of  thirty  days  in  the 
payment  of  interest,  suffered  the  premises  to  be  sold  in  foreclosure  upon  a 
default  in  the  payment  of  six  months*  interest  for  thirty  days,  and  soon 
thereafter  took  a  deed  of  them  from  the  mortgagee,  by  whom  they  were 
purchased  at  such  sale,  for  the  same  consideration  as  that  paid  at  the  fore- 
closure sale,  giving  in  payment  a  larger  mortgage  than  that  foreclosed. 

In  an  action  subsequently  brought  by  the  father  to  compel  specific  per- 
formance of  a  contract  made  by  him  for  the  sale  of  such  premises. 

Held,  that,  in  the  absence  or  evidence  that  the  father  acted  in  bad  faith 
or  with  the  intent  to  deprive  the  infants  of  their  interest  in  the  property, 
his  title  to  the  premises  was  a  marketable  one.     Kullman  v.  Cox \ .  158 

2. Specific  perform^njce  of  an    oral    agreement  by  which  a  daughter 

promised  to  convey  lands,  for  ichich  th^  father  had  paid,  as  Jie  might  direct.] 
A  real  estate  dealer  having  an  insj\ne  wife  and  wishing,  in  the  pursuit  of  his 
business,  to  deal  in  real  estate  free  from  any  claim  of  dower  therein  on  the 
part  of  his  wife,  who  was  incompetent  to  join  in  a  conveyance  of  it,  pur- 
chased property  in  the  name  of  his  daughter  upon  her  promise  to  convey  it 
as  he  might  thereafter  direct,  paid  the  purchase  price  in  part  in  cash  and  in 
part  by  a  mortgage  signed  by  his  daughter  and  himself,  which  mortgage  was 
afterwards  paid  by  him,  collected  all  the  rent«  and  appropriated  them  to  his 
own  use  without  any  protest  on  the  part  of  his  daughter,  and  paid  all  taxes 
and  water  rents  on  the  premises. 

Held,  that  the  transaction  was  an  agreement  fully  performed  on  the  father's 
part,  and  did  not  come  within  the  Statute  of  Uses  and  Trusts,  declar- 
ing that  where  a  grant  is  made  to  one  person  and  the  consideration  is  paid 
by  another,  no  trust  shall  result  in  favor  of  the  party  paying  the  purchase 
price; 

That  a  court  of  equity  would  decree  specific  performance  of  thie  contract. 

Jeremiah  ».  Pitcher 40^ 

3. Specific  performance  not  decreed  lohere  the  land  is  held  adversely  to 

the  vendor,]    A  vendee  cannot  be  compelled  to  specifically  perform  a  contract 
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for  the  purchase  of  land  where,  at  the  time  fixed  for  performance,  it  is  in  the 
actual  possession  and  occupation  of  persons  claiming  title  and  possession 
adversely  to  the  vendor  and  those  under  whom  he  claims. 

BULLARD  V.    BiCKNKLL 319 

4. Deed  by  an  executor  under  a  pou:er  of  mle  of  land  held  adversely,] 

Qucere,  whether  the  provisions  of  the  Real  Property  Law  (Laws  of  1896,  chap. 
647,  g  225)  making  a  grant  of  real  property  absolutely  void,  if  the  property  be 
at  the  time  ' '  in  the  actual  possession  of  a  person  claiming  under  a  title  adverse 
to  that  of  the  grantor,"  is  applicable  to  a  conveyance  by  an  executor  acting 
under  a  power  of  sale  given  by  his  testator's  will.    Id, 

Oral  agreement  by  a  vendet,  in  consideration  of  a  deed  of  land,  to  dis- 

cf large  mortgages  on  other  land  of  the  vendor  —  tehen  an  action  is  for  specific 
performance  and  not  to  remote  a  cloud  on  title. 

See  PURDT  V.  COLLYER    338 

STATUTE: 

See  Revised  Statutes. 

See  Session  Laws. 

See  United  States  Revised  Statutes. 

BTATTJTE  OF  FBAUDS  —  Oral  agreement  by  a  vendee,  in  consideration  of 
a  deed  of  land,  to  discharge  mortgages  on  other  land  of  the  vendor. 

See  PURDY  V.  COLLYER 338 

BTATUTE  OF  LIMITATIONS : 

See  Limitation  op  Action. 

STOCK  —  In  corporations. 
See  Corporation. 

STREET  —  In  a  city. 

See  Municipal  Corporation. 

SUBORNATION  OF  PEBJUBY : 

See  Crime. 

SURPLUS  MONEYS: 

See  Mortgage. 

SURRENDER  —  Of  a  fire  insurance  policy. 
See  Insurance. 

TAX —  When  tlie  machinery  of  a  corporation  is  taxahle  as  ** land.**]  1.  The 
rule  to  be  applied  in  determining  whether  machinery  in  use  by  a  corpora- 
tion upon  its  own  land  is  real  or  personal  property  for  the  purposes  of 
taxation  is  as  rigid  as  that  which  obtains  between  a  vendor  and  a  vendee 
upon  a  question  of  fixtures. 

Machinery,  consisting  in  part  of  machines  standing  on  brick  or  wooden 
foundations,  fastened  with  bolts,  in  part  of  machines  slightly  fastened  with 
screws,  and  in  part  of  shafting,  all  capable  of  being  removed  without  material 
injury  to  the  buildings  in  which  they  are,  which  has  been  placed  in  the  build- 
ing by  its  owner,  a  manufacturing  company,  for  the  purpose  of  conducting  a 
manufacturing  business,  to  which  it  is  essential,  and  which  has  been  pur- 
chased, together  with  the  premises,  by  a  corporation  which  conducta  a  simi- 
lar business  thereon,  must  be  deemed  to  have  been  permanently  annexed  to 
the  land  for  the  purposes  of  the  business,  and  as  such  is  taxable  as  *'land" 
within  the  meaning  of  that  term  as  defined  in  the  Revised  Statutes. 

People  ex  rel.  Nat.  Starch  Co.  v.  Waldron 527 

2. Assessment  for  taxation — an  atoard,  made  in  condemnation  proceed- 
ings, under  chapter  490  of  1883,  refused  by  owners  as  inadequate  and  deposited 
in  a  trust  company  to  thetr  credit.]  The  owners  of  lands,  taken  by  the  city 
of  New  York  in  condemnation  proceedings  instituted  under  chapter  490  of 
the  Laws  of  1888,  by  section  10  of  which  the  title  vested  in  the  city  upon 
the  filing  of  the  oath  of  the  commissioners  of  appraisal,  refused  to  accept  an 
award  of  $10,000,  upon  the  ground  of  its  inadequacy,  and  the  money  was 
deposited  in  a  trust  company  to  the  credit  of  the  owners,  who  took  an  appeal 
to  the  Appellate  Division  from  the  order  confirming  the  report  of  the 
commissioners. 
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Held,  that  the  town  assessors  were  justified,  under  subdivision  4  of  section 
2  of  the  Tax  Law  (Laws  of  1896,  chap.  908),  in  assessing  the  owners  upon 
the  110,000  so  deposited.    People  ex  rel.  Lyon  v.  Halstbd  . . ' 816 

3. Taxation  of  a  corporation  —  a  deduction  of  ten  per  cent  of  its  capital 

stock  depends  on  its  surplus  equalling  that  sum.^  Lnder  the  Tax  Law  (Laws 
of  1896,  chap.  908,  ^§  12,  31)  a  corporation  is  entitled  to  a  deduction  of  ten 
per  cent  of  the  amount  of  its  capital  stock  only  when  its  surplus  profits  or 
reserve  fund,  as  returned  for  taxation,  equal  ten  per  cent  of  its  capital 
stock.     People  ex  kel.  Citizens'  Illum.  Co.  v.  Nefp 542 

4. Failure  to  prove  the  source  of  a  surplus.]  Assuming  that  a  corpo- 
ration is  not  concluded  by  a  statement,  made  in  its  return  lo  city  assessors, 
that  it  has  no  surplus  profits  or  reserve  fund,  still  it  is  not  entitled  to  a 
deduction  upon  the  ground  that  its  surplus  exceeds  ten  percent  of  its  capital 
stock,  where  it  appears  that  the  alleged  surplus  may  have  resulted  from  an 
enhancement  of  the  value  of  its  franchise,  which  is  exempt  from  taxation. 
If  such  surplus  proceeds  from  savings  or  accumulations  from  its  business, 
that  fact  should  be  affirmatively  shown  by  it.    Id. 

5. An  objection  not  taken  before  the  assessors  is  not  amilable  at  Special 

Term.]  An  objection  that  a  corporation  was  assessed  in  the  wrong  ward, 
which  was  not  taken  before  the  assessors,  is  properly  disregarded  by  the 
Special  Term  upon  the  hearing  under  a  writ  of  certiorari  issued  to  review  the 
assessment.    Id. 

TAXPAYER'S  SXTIT —  I'o  prevent  waste  —  injunction,  to  restrain  an  electric 
company  from  unlawfully  excavating  in  a  public  park,  in  order  to  set  poles  — 
failure  to  allege  that  dty  officials  intend  to  do  an  unlawful  act.]  1.  Where  the 
complaint  in  an  action,  brought  by  a  taxpayer  under  the  statutes  permit- 
ting him  to  sue  in  order  to  prevent  a  waste  of  or  an  injury  to  property, 
funds  or  estate  of  a  municipality  (Laws  of  1881,  chap.  531,  as  amended  by 
Laws  of  1892,  chap.  301),  and  to  prevent  any  illegal  action  by  the  oflScera 
thereof  (Code  Civ.  Proc.  §  1925),  alleges  that  the  principal  defendant,  a 
gas  and  electric  company,  is,  without  warrant  or  authority  of  law,  making 
excavations  in  a  public  park  in  order  to  set  poles  for  slrinffing  wircc,  to 
the  injur}'  and  waste  of  the  property  of  the  municipality,  ana  that  certain 
other  defendants,  as  commis.sioncrs,  respectively,  of  the  city  department  of 
public  par^fs  and  of  its  board  of  electrical  control,  have  permitted  or  are 
permitting  this  alleged  waste  of  city  property,  but  does  not  allege  that  either 
set  of  officials  has  granted  or  proposes  to  grant  the  gas  and  electric  company 
any  permission,  license  or  franchise  to  do  the  acts  complained  of,  or  that 
these  officials  have  knowledge,  either  actual  or  constructive,  of  such  acts, 
the  complaint  is  insufficient,  and  an  injunction  granted  pendente  lite  must  be 
vacated.    Sheeht  v.  McMillan 140 

2. An  injunction  depends  on  the  complaint  only.]    The  cause  of  action 

attempted  to  be  alleged  in  the  complaint  in  such  a  case  cannot  be  perfected, 
for  the  purpose  of  sustaining  an  injunction  order,  by  the  aid  of  other  papers 
used  on  a  motion  therefor.    Id. 

3. Woite  defined.]    Semble,  that  the  terms  "waste"  and  "injury,"  as 

used  in  the  statutes  above  mentioned,  do  not  comprehend  individual  acts,  but 
only  illegal,  wrongful  and  dishonest  acts  of  public  officials.    Id. 

TENANCY  —  In  its  relation  to  tenure  under  a  lease. 
See  Landlord  and  Tenant. 

In  common  and  joint  tenancy  in  personal  property,  other  than  vessels. 

See  Personal  Property. 

TICKET  —  Sale  of 

See  Carrier. 

TITLE  —  To  personal  property. 

See  Personal  Propenty. 

To  real  property. 

See  Real  Property, 
TOBT: 

See  Negligence. 
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TBJLDE  TWATi.'ir  —  Action  by  *'  T?Le  Conitnerdal  Advertiser'*  to  restrain  ths 
use  of  the  name  **  ^ew  York  Commercial'*  by  another  neiDspaper.'\  1.  In  order 
that  an  injunction  shall  be  granted  to  one  newspaper  to  restrain  another  in 
the  use  of  a  title  similar  to  the  name  of  the  former  newspaper,  the  simula- 
tion must  be  such  as  is  calculated  to  mislead  the  public,  and  consequently  to 
injure  the  newspaper's  circulation  and  patronage;  if  the  simulation  have  such 
effect,  it  is  immaterial  that  the  name  was  innocently  and  conscientiously  used. 

Upon  a  motion  made  by  a  corporation  which  published  a  newspaper  called 
2^ he  Commercial  Advertiser  to  restrain  the  proposed  publishing  of  a  news- 
paper to  be  called  the  New  York  Commercial,  it  appeared  that  The  Commercial 
Advertiser  was  a  daily  evening  newspaper  published  in  the  city  of  New 
York,  devoted  to  general  news  and  sold  at  two  cents  a  copy,  while  the  JV<?w 
York  Commercial  was  to  be  a  daily  morning  newspaper  published  in  the 
city  of  New  York,  devoted  exclusively  to  commercial,  financial,  trade  and 
shipping  news  and  sold  at  five  cents  a  copy,  and  that  the  two  papers  would 
be  markedly  dissimilar  in  their  typographical  arrangement  and  appeaiance. 

HeUi,  that  the  foregoing  facts  did  not  entitle  the  plaintiff  to  an  injunction 
order  restraining  the  defendant's  use  of  the  name  New  York  Commercial ; 

That  the  fact  that  The   Commercial  Advertiser  was  popularly  known  as 
the  Commercial  or  The  New   Yark  Commercial  did  not  give  a  proprietary    • 
right  to   T'he  Comrnercial  Advertiser  to  the  exclusive  use  of  the  word  Com- 
mercial regardless  of  any  question  of  the  actual  or  probable  injury  Qccasioned 
to  it  from  the  use  of  the  name  New  Yoi'k  Commercial  by  another  paper. 

Commercial  Adv.  Assn.  v.  Haynes 279 

2.  Use  of  a  business  name  —  injunction  to  prevent  another  person  from 

assuming  it.'\  A  person  w^hose  name  was  not  Cameron  established  a  ready- 
made  clothing  house  under  the  name  "Cameron's,"  and  made  a  reputation  for 
the  name,  giving  it  a  value  as  a  clothing-house  designation. 

Held,  that  she  was  entitled  to  an  injunction  restraining  another  person, 
who  had  opened  a  ready-made  clothing  store  in  the  immediate  vicinity,  from 
assuming  such  name  (not  his  own)  in  his  business,  and  thereby  deceiving  the 
public  into  the  belief  that  the  defendant's  place  of  business  was  in  fact  that 
of  the  plaintiff.     Church  r.  Kresner : 349 

TRIAL —  Improper  comments  of  the  court  in  the  presence  of  the  jury  —  cur&l 
by  the  charge.^  1.  A  statement  by  the  court,  made  on  the  defendant's  appli 
cation  for  an  adjournment  of  the  trial  of  an  action  because  of  the  absence  of 
four  witnesses,  that  the  counsel  for  the  defendant  wjis  *' simply  trying*  to  fool, 
to  hoodwink  the  jury,  that  is  all,"  is  cured,  where  the  court,  in  its  charge, 
subsequently  directs  the  jury  to  disregard  the  w^hole  matter,  including  its 
remark  "  that  it  was  mere  hoodwinking  a  jury  to  Allude  to  absent  witnesses." 

Klinker  c.  Third  Avenue  fi.  K.  Co 32:3 

2. Mode  of  rerieioing  »uch  coynments.]  SemMe,  that  since  the  amend- 
ments to  section  83  of  the  Code  of  Civil  Procedure,  requiring  the  stenoera- 
pher  to  note  remarks  and  comments  of  the  judge  during  the  trial,  the  method 
of  reviewing  improper  utterances  of  the  trial  court  in  the  presence  of  the 
jury  is  by  exception.     Id. 

3.  Record  relative  to   the  denial  of  a  m/)tion  for  an  adjournment.^ 

Where,  in  the  course  of  a  trial,  it  is  evident  that  the  counsel  for  the  defendant 
is  trying  to  make  up  a  record  which  will  show  that  his  application  for  an 
adjournment  has  been  improperly  denied,  the  court  may  properly  direct  that 
the  stenographer  note  on  the  record  that  an  inquest  has  once  been  taken  in 
the  action.     Id. 

4. Decision  of  a  motion  to  direct  a  verdict  —  exception  thereto,  how  taken, 

w/ien  tJic  decision  is  reserved — poicer  of  review  by  the  appellate  court.]  Where 
the  decision  upon  a  request  made  at  the  trial  of  an  action  by  each  of  the 
parties  for  the  direction  of  a  verdict  in  favor  of  such  party  has,  by  consent, 
been  reserved,  if  the  unsuccessful  party  neither  files,  under  sections  994  and 
1185  of  the  Code  of  Civil  Procedure,  a  notice  of  an  exception  to  the  decision 
of  the  court  within  ten  days  after  its  service  upon  him,  nor  appeals  from  the 
denial  of  a  motion  for  a  new  trial,  the  appellate  court  has  no  power  to  review 
the  ccrrectness  of  the  decision  of  the  trial  court  in  its  direction  of  a  verdict, 
but  is  limited  to  a  consideration  of  the  exceptions  taken  on  the  trial. 

Elliott  v.  Van  Schaick 587 
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5. Charge  as  to  the  credibility  of  witnesses  and  as  to  the  measure  of  dam- 
ages.^ Where,  on  the  trial  of  an  action  brought  by  a  passenger  against  a  rail- 
way corporation,  the  judge,  after  instructing  the  jury  to  discriminate 
between  witnesses  not  only  as  to  intelligence,  but  also  as  to  capacity,  adds: 
**  Now,  Mrs.  Norton  (the  plaintiff)  appears  to  be  a  respectable  lady  —down 
to  the  witnesses  who  are  the  officers  of  the  road  (the  defendant),"  the  remark 
cannot  be  construed  as  a  statement  that  the  plaintiff  was  telling  the  truth  and 
the  officers  of  the  defendant  were  not;  nor  is  it  necessary  for  the  court,  after 
charging  the  jury  that  the  plaintiff  has  a  right  to  recover  only  compensatory 
damages,  to  charge  that  she  cannot  recover  vindictive  damages  or  smart 
money.    Norton  v.  Third  Avenue  R.  R.  Co 60 

6. Dismissal  of  an  action  for  want  of  prosecution.^    A  passive  attitude 

for  a  year  and  a  half,  during  which  time  the  plaintiffs  have  shown  no  diligence 
in  attempting  to  serve  the  summons  upon  necessary  defendants  whom  it  was 
possible  to  serve,  justifies  a  dismissal  of  a  complaint. 

Henriques  «.  Sterling.    (Nos.  1  &  2) 30 

7. Breach  of  contract — failure  to  pay  as  agreed — excuse  shown  therefor 

presents  a  question  of  fact.]  If,  in  an  action  for  a  breach  of  contract,  excuse 
be  given  for  a  failure  to  pay  as  agreed,  a  question  of  fact  is  presented. 

Dbvoy  r.  New  York  Cut  Flower  Co 639 

Bill  of  particulars,  applied  for  on  the  ground  that  it  is  necessary  to 

enable  tfie  defendant  to  answer — it  cannot  be  granted  upon  the  ground  that  it  is 
necessary  to  enable  t?ie  defendant  to  prepare  foi*  trial. 

See  McClellan  t?.  Duncombe 353 

Police  board  of  the  city  of  New  York  —  a  conviction  reversed  as  against 

the  weight  of  evidence  —  a  charge  preferred  as  an  afterthought  after  another 
charge  nas  been  dismissed. 

See  People  ex  rel.  Walker  v.  Roosevelt 183 

Expulsion  of  a  ineynherfrom  a  dub  —  notice  that  a  charge  vnll  be  consid- 
ered at  a  hearing  before  the  board  of  directors  —  t/te  proof  may  be  made  as  broad 
as  the  notice. 

See  People  ex  rel.  Ward  v.  Uptown  Assn 297 

Negligence  —  a  xcoman  injured  at  a  railroad  crossing — proof  which 

requires  the  submission  to  the  jury  of  tfie  qriestion  of  contributoi'y  negligence. 

See  House  v,  Erie  KAiLROAD  Co 559 

A  crime  charged  as  a  second  offense  —  proof,  on  the  trial,  of  the  former 

offense  cUthouM  the  prisoner  admits  it  —  it  is  not  violative  of  the  Constitution. 

See  People  v.  Sickles 470 

Appeal —  to  authorize  a  review  of  a  decision  made  under  Code  Civ.  Proc. 

g  1022,  an  exception  must  be  fled. 

See  Price  c.  Levy. 620 

Presumption  thai  a  mailed  letter  was  received — a  denial  of  its  receipt 

by  a  party  in  interest  presents  a  question  for  the  jwy. 

See  MoRAN  v,  Abbott 570 

Verdict  contrary  to  the  weight  of  evidence  —  negligence  —  a  child  run 

over  when  stepping  off  a  street  car. 

See  FiCK  v.  Metropolitan  Street  R.  Co 84 

The  plaintiff  cannot  change  her  position  on  the  trial  —  improper  refusal 

to  charge. 

See  Patterson  v,  Westchester  Electric  R.  Co 336 

Police — dismissal  of  a  policeman  for  misconduct  —  a  conviction  must 

precede  it. 

See  People  ex  rel.  Reidy  v.  Grady 592 

The  sufficiency  of  facts  pleaded  as  a  defense  should  be  raised  by  demurrer, 

not  by  motion. 

See  Kelly  v.  Ernest 90 

App.  Div.— Vol.  XXVI.        87 
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Malicious  prosecution  —  when  the  question  of  probable  cause  is  for  the 

court. 

See  Francis  v,  Tiltou 340 

Libel  —  what  erroneous  charge  is  insufficient  for  a  reversal. 

See  Young  t).  Fox 261 

Place  of. 

See  YENITE. 

TRUST  —  Transfer  of  a  fund,  collected  by  subscription  by  an  alumni  assoda- 
tion,  to  a  seminary  upon  certain  conditions  —  violation  of  the  conditions  by  the 
seminary  —  incorporatian  of  the  association  vesting  the  title  to  the  fund  in  it  — 
right  of  the  corporation  to  retake  the  fund  from  the  seminary J\  1.  An  unin- 
corporated alumni  association  of  a  theological  seminary,  having  pledged 
itself  to  the  work  of  establishing  a  professorship  in  the  seminary,  requested 
the  seminary's  approval  of  such  work,  which  approval  was  expressed  in  a 
resolution  of  its  trustees  which  recognized  the  association  **  as  agents  accord- 
ingly, and  earnestly  commends  their  agency  to  the  confidence  and  liberality 
of  the  church." 

The  association  thereafter  collected  upwards  of  $26,000  for  this  purpose, 
and  paid  it  to  the  seminary  upon  certain  express  written  conditions,  which 
conditions  for  several  years  were  recognized  and  complied  with  by  the  semi- 
nary in  the  use  of  the  income  of  the  fund,  and  the  rights  of  the  alumni  asso- 
ciation therein  were  also  recognized  by  various  other  acts  on  the  part  of  the 
seminary  inconsistent  with  any  claim  of  ownership  thereof  by  the  seminary. 

Subsequently,  at  an  annual  meeting  of  the  association,  by  a  unanimous 
vote,  the  alumni  directed  that  steps  be  taken  to  incorporate  the  association, 
which  was  done,  every  member  of  the  association  in  good  standing  at  the 
time  of  the  incorporation  being  elected,  by  name  and  individually,  a 
member  of  the  corporation. 

Held,  that  a  valid  trust  was  created  upon  the  conditions  which  the  seminary 
had  assented  to,  which  it  was  estopped  from  q|uestioning: 

That  its  refusal  to  comply  with  such  conditions  authorized  a  judgment  In 
favor  of  the  subsequently  formed  corporation  retransferring  to  it  the 
fund  in  question; 

That  the  action  of  the  alumni  in  directing  the  incorporation  of  their  asso- 
ciation was  effective  to  vest  the  corporation  so  formed  with  the  title  to  the 
fund: 

That,  under  the  circumstances  of  this  case,  the  use  of  the  word  "  agents" 
in  the  resolution  of  the  trustees  of  the  seminary  could  not  properly  be  given 
a  construction  which  would  make  the  alumni,  at  the  time  the  fund  was 
collected,  mere  agents  of  the  seminary  in  the  collection  and  payment  over 
to  it  of  this  fund.    Associate  Alumni  v.  General  Seminary 144 

2. WJtsn  a  trustee  holding  a  mortgage  has  poioer  to  assign  it  and  his 

assignee  to  receive  the  principal  —  the  mortgagor  is  not  bound  to  see  tJiat  it  is 
properly  applied  A  The  will  of  a  testator  directed  his  executors  to  invest 
$6,000  upon  bond  and  mortgajje.  and  bequeathed  part  of  the  income  thereof 
to  his  mother  and  part  to  his  sister  for  their  lives,  and  provided  that  after  the 
death  of  either  or  both  of  them  the  interest  money  should  be  **  collected, 
controlled,  managed  and  held  in  trust "  by  a  trustee  for  the  benefit  of  the 
testator's  two  children,  "in  such  manner  as  shall  yield  the  greatest  aggregate 
increase." 

By  a  subsequent  clause  the  testator  directed  that  the  executors  should  imme- 
diately deliver  the  mortgage  to  a  specified  trustee  who  was  to  "control  and 
manage  said  securities,  receive,  collect  and  pay  over  the  interest  and  principal 
due  or  to  grow  due  thereon,  and  in  all  things  to  carry  out  the  directions  and 
provisions  of  this  will  as  to  said  investment  of  six  thousand  dollars  and  any 
matter  connected  therewith; "  and  upon  the  two  infant  children  of  the  testator 
respectively  attaining  their  majority,  an  event  which  was,  in  the  case  of  the 
youngest  child,  fifteen  vears  distant,  they  were  each  to  obtain  a  moiety  of 
the  principal  of  the  fund  and  of  any  interest  thereon. 

Held,  that  under  the  will  the  trustee  had  the  power  to  vary  the  investment 
and  change  the  securities; 

That  tiie  mortgagor  was  protected  in  paying  the  mortgage  upon  the 
maturity  thereof  to  the  attorney  of  the  trustee  to  whom  the  trustee  had 
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assigned  it,  and  was  not  bound  to  ascertain  whether  the  trustee  had  acted 
providently  or  honestly  in  so  assigning  it. 

Spencer  v.  Weber 285 

8. P&toers  of  a  trustee  to  discharae  obligations  —  the  debtor  is  not  affected 

by  a  misappropriation  of  the  money  by  the  ti-ustee.]  Where  a  trustee  has 
powder  by  the  terms  of  his  trust  to  manage  the  securities  and  vary  the  invest- 
ment, he  has  power  to  transfer  the  personal  property  of  the  trust  and  to 
collect  the  moneys  and  incidentally  to  give  proper  discharge  therefor,  and  the 
debtor  is  not  bound  to  see  to  the  proper  application  of  the  moneys  by  the  trus- 
tee  to  the  purposes  of  the  trust.     Id. 

4. Misappropriation  of  trust  money  —  an  O/Ction  for  its  recovery  is  an 

equitable  a/^ionA  An  action  brought  by  the  executrix  of  an  estate  to  recover 
from  a  firm  or  stockbrokers  money  which  a  temporary  administrator  of 
the  estate  previously  appointed  had  lost  in  speculations  conducted  through 
that  firm,  on  the  ground  that  the  firm  had  knowledge  that  the  money  so 
used  was  trust  money,  is  equitable  in  its  character  —  the  plaintiff  being 
entitled  to  an  accounting  for  such  money,  and,  if  profit  has  be«n  made, 
to  such  profit,  and,  if  a  loss  has  resulted,  to  the  sum  of  money  thus  misap- 
propriated, with  interest.    Marshall  v.  de  Cordova 615 

5. The  misappropriation  only  need  be  proved  by  the  plaintiff —  defense 

of  its  repayment  or  of  a  release  rests  on  the  drfendant,]  In  such  a  case,  whether 
the  action  be  deemed  one  at  law  or  in  ec^uity,  a  demand  is  not  a  necessary 
preliminary  to  its  maintenance.  The  plaintiff  in  the  action  is  only  bound  to 
establish  the  fact  that  the  trust  mon^y  has  been  misappropriated;  and  a 
defense  that  the  right  to  recover  it  has' been  lost  by  its  repayment,  or  by  a 
release  or  otherwise,  is  an  affirmative  defense  to  be  alleged  and  proved  by 
the  defendant.    Id. 

6. Notice —  inquiry  requiredj]    The  receipt  by  the  brokers  of  a  check 

drawn  on  a  bank  by  a  customer  "as  trustee  "  and  deposited  with  the  brokers 
in  an  account  with  this  customer  "as  trustee," and  proof  that  a  subterfuge 
to  withdraw  the  money  from  the  category  of  trust  fimds  was  resorted  to  by 
a  repayment  of  the  money  by  a  check  drawn  by  the  brokers  to  the  trustee, 
who  immediately  deposited  the  proceeds  of  such  check  with  the  brokers, 
were  considered  to  be  sufficient  evidence  of  notice  on  their  part  of  the  trust 
character  of  the  money;  and  an  inquiry  made,  after  the  money  had  been 
embarked  in  the  speculation,  by  a  member  of  the  firm,  of  the  trustee  only, 
was  held  to  be  an  insufficient  discharge  of  the  duty  of  investigation  imposed 
by  such  notice.    Id. 

7. Deed  —  a  direction  to  a  trustee  to  convey  is  not  a  present  gift.'\    A 

direction,  contained  in  a  deed  of  trust,  that  the  rents  and  profits  of  certain 
premises  be  paid  to  the  wife  of  the  grantor  during  her  life,  and  upon  her 
death  to  him,  should  he  survive  her,  and  that,  after  the  death  of  the  sur- 
vivor of  the  parents,  the  trustee  should  convey  the  premises  to  the  children 
of  the  grantor  in  fee  —  the  issue  of  any  child  who  should  have  died  leav- 
ing issue  at  the  death  of  the  survivor  of  the  parents  to  take  the  same 
share  which  their  parent  would  have  taken  if  living  —  contains  no  words  of 
present  gift,  and  nnal  distribution  must  be  made  among  those  persons  who 
constitute  the  class  at  the  time  when  the  division  is  directed  to  be  made. 

Paget  v.  Mklcher 12 

Specific  performance  of  an  oral  affreement  by  which  a  daughter  promised 

to  convey  lands,  for  which  the  father  had  paid,  as  he  might  direct. 

See  Jerehtah  v.  Pitcher 402 

Notice  of  the  appointment  of  a  new  trustee  of  a  mortgage. 

See  Griffin  v.  Baust 553 

Xn:«TRA.  VIBES : 

See  Corporation. 

XTNDEBTAEINa—  Other  than  on  apjieal. 
See  Bond. 

UNITED  STATES  OONT&ACT : 

See  Contract. 
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TTNITED  STATES  BEVISED  STATUTES  —  §  8722—  Gawrnm&nt  eon- 
tract —  agreement  to  do  work  upon  the  articles  to  be  supplied — objection  that  the 
government  contractor  was  not  a  manvfacturer  or  regular  dealer  in  the  articles 
to  be  supplied. 

See  White  v.  McNulty 173 

§  3737  —  Government  contro/Ci  —  agreement  to  do  work  upon  tJie  articles 

to  be  supplied  is  not  an  assignment  of  the  contract. 

See  White  v.  Mcjnulty 173 

USAGE —  When  it  is  not  improper  to  exclude  evidence  of  the  custom  of  the 
building  trade  as  to  wliat  is  included  in  the  expression  a  **  seven-story  building.**. 

See  ADAJ4ANT  Manufacturing  Co.  v.  Bach 255 

VENDOR  AND  PT7B0HASEB : 

See  Deed. 

VENUE  —  Changed  for  the  reason  that  tlie  cause  of  action  arose,  and  that  both 
parties  reside,  in  New  Tork.^  1.  Where,  on  a  motion  to  change  the  place  of 
trial  of  an  action  from  the  county  of  Queens  to  the  county  of  New  York, 
made  on  the  ground  that  the  convenience  of  witnesses  and  the  ends  of  justice 
will  be  promoted  by  the  change,  it  appears  from  the  defendant's  affidavit  that 
the  cause  of  action  arose  in  the  city  of  New  York,  in  which  county  both  the 

Ehiintift  and  defendant  reside,  the  motion  will  be  granted  for  the  reasons 
Lst  stated,  although  no  demand  for  a  change,  as  a  matter  of  right,  has 
been  made  under  section  986  of  the  Code  of  Civil  Procedure. 

Navratil  tJ.  Bohm 4®0 

2.  It  wiU  not  be  changed  from  Queens  county  to  New  York  county  for 

the  convenience  of  witnesse*.^  SenMe,  that  the  place  of  the  trial  of  an  action 
will  not  be  changed  from  the  county  of  Queens  to  that  of  New  York  upon 
the  ground  of  the  convenience  of  witnesses.    Id. 

VILLAGE: 

See  Municipal  Corporation. 

VOTE—  -4<  an  election. 
See  Election. 

WAGES: 

See  Services. 

WAIVER — Life  insurance  —  waiver  of  a  cash  payment  of  the  premium  — 
effect  of  paying  another  policy  upon  tJie  same  life  under  the  same  state  of  facts. 

See  TooKER  r.  Security  Trust  Co 372 

WASTE  —  Action  by  a  tajcpayer  to  prevent  waste  —  injunction  to  restrain  an 
electric  company  from  unlawfully  excavating  in  a  public  park  in  order  to  set 
poles — failure  to  allege  that  city  officials  intend  to  do  an  unlawful  act. 

See  ^iiEEHY  V.  McMillan 140 

WIFE: 

See  Husband  and  Wife. 

WILL  —  Void  gifts  to  benevolent  societies — a  son,  the  residuary  devisee  and 
legatee,  prevented  by  the  will  from  taking  tJtem  —  he  takes  them  as  heir  at  law  — 
rule  of  construction  of  a  icilL]  1.  A  testatrix  left  a  son,  who  was  her  only  heir 
at  law,  and  ^ave  by  her  will  certain  property  to  benevoldbt  societies,  which 
gifts,  being  m  violation  of  the  statute  upon  that  subject,  were  consequently 
invalid.  The  son  was  named  as  a  devisee  and  legatee  as  to  some  part  of 
the  residuary  estate,  but  his  right  to  take  was  so  conditioned  by  the  will  that 
he  could  not  take  under  the  residuary  clause  the  property  thus  attempted  to 
be  given  to  the  benevolent  societies. 

Jleld,  that  the  son  being  disqualified  to  take  as  residuary  legatee,  the  testa- 
trix died  intestate  as  to  such  property  given  to  the  benevolent  societies,  and 
that  the  son  took  such  property  as  heV  heir  at  law; 

That,  while  the  void  provisions  of  a  will  may  be  resorted  to  for  the  pur- 
pose of  ascertaining  the  intention  of  the  testator  with  reference  to  the  right 
of  any  person  to  take  under  other  provisions  of  the  will,  they  cannot  be 
resorted  to  for  the  purpose  of  preventing  the  operation  of  the  Statute  of 
Descents  and  to  substitute  collateral  for  direct  heirship. 

Henriques  r.  Sterling 30 

.  7 
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2.  An  imperative  ppwer  of  sale,  although  diieretionary  as  to  the  time  and 

drcumstaneee  of  its  exercise  by  executors,  passes  to  an  administrator  with  the 
tcill  annexed.]  A  testator  by  his  will,  referring  to  his  executors,  provided  as 
follows:  "  I  authorize  and  empower  them,  at  their  discretion,  to  sell  and  con- 
vert all  my  real  estate,  and  I  direct  them  to  divide  the  net  proceeds  of  both 
real  and  personal  estate  into  three  equal  and  separate  portions  or  funds." 

Held,  that  the  words  *'  at  their  discretion  "  related  to  the  time  at  which, 
and  the  circumstances  under  which,  a  sale  might  be  made,  but  were  not 
intended  to  give  any  discretion  as  to  whether  or  not  a  sale  should  be  made; 

That  the  direction  to  sell  was  mandatory,  and  that  the  power,  not  having 
been  exercised  by  the  executors,  might  be  exercised  by  an  administrator 
with  the  will  annexed.     Carpenter  v,  Bonner 452 

8. A  declaration,  that  personal  property  shall  ** belong"  to  children, 

conveys  a  vested  devisable  remainder — how  far  a  subsequent  gift  over  by  way 
of  substitution  modifies  it.]  Where  the  will  of  a  testator  declares  that,  after 
the  death  of  his  wife,  his  perscmal  property  *' shall  belong  to  my  (his)  chil- 
dren, the  descendants  of  any  deceased  child  to  take  the  share  their  parent 
would  have  taken,  if  living,"  the  children  living  at  the  testator's  death  take 
remainders  which  vest  at  once  and  are  devisable  ;  and  a  subsequent  orovis- 
ion  of  the  same  clause  that  "if  no  descendants  of  mine  survive  my  saia  wife, 
then  my  property  shall  belong  and  be  delivered  over  by  my  executors  to  the 
same  persons  named  as  residuary  legatees  in  case  of  such  railure  of  descend- 
ants, m  the  next  clause  of  this  will,  and  in  the  same  proportions,"  does  not 
postpone  the  vesting  of  the  remainders  already  created  by  the  express  words 
of  the  gift,  but  is  merely  a  gift  over  by  way  of  substitution,  upon  the  con- 
tingency of  an  absolute  ilailure  of  issue  of  the  testator  at  the  time  of  the  death 
of  his  widow.    Paget  v,  Melcher 12 

Action  in  ejectment  to  recover  land,  alleging  that  a  deed  and  wiU  were 

executed  by  fraudulent  inducement — not  changed  into  an  equitable  one  by  a 
demand  for  unnecessary  equitable  relief. 

See  Bennett  v.  Vonder  Bosch 811 

wiTxmsSS  —  Expert  employed  to  investigate  in  reference  to  the  fall ^  a  build- 
ing —  he  may  charge  fees  for  attending  a  c4>ronefs  investigation.  J  1 .  Where  the 
employment  by  a  corporation,  insuring  contractors  a^amst  liability  to 
their  employees  and  others  arising  out  of  the  negligence  ot  such  contractors, 
of  an  expert  to  investigate  the  cause  of  the  fall  of  a  building  in  the  con- 
struction of  which  the  contractors  were  employed,  has  been  proved,  the 
expert  is  entitled  to  be  compensated  by  the  corporation  for  attending  and 
testifying  at  a  coroner's  investi^tion  of  the  matter,  and  for  an  investigation 
as  to  the  accident,  made  by  him  in  order  to  qualify  himself  as  an  expert 
witness.    Brown  v.  Travelers'  Life  &  Ace.  Ins.  Co 644 

2.  Expert  testimony.]    Upon  the  trial  of  an  action,  based  upon  the 

negligent  act  of  the  owner  of  a  building,  which  fell  and  killed  a  tenant 
therem,  to  recover  damages  resulting  from  his  death,  an  expert  witness 
should  be  permitted  to  answer  the  question,  "  Now  state  what,  in  your  opin- 
ion, was  the  cause  of  the  falling  of  that  building,"  and  the  further  question, 
"  Well,  how,  in  your  opinion,  did  the  force  of  the  storm  affect  the  building 
80  as  to  cause  it  to  fall  —  in  what  way." 

Quigley  v.  Johns  Manufacturing  Co 434 

Subornation  of  perjury — proof  of  acts  and  declarations  of  conspirators, 

out  of  each  other's  presence,  is  admissible  — proof  of  attempts  to  induce  others  to 
swear  falsely  —  cross-examination  as  to  collateral  matters. 

See  People  v.  Van  Tassel 445 

Evidence  to  establish  a  partnership  —  declarations  made  in  the  absence  of 

ihs  alleged  partner  —  a  witness'  understanding  as  to  the  person  refeiTed  to  is 
incompetent. 

See  Lawrence  v.  Thompson 308 

Expert  testimony  as  to  oscillations  of  cars  a  month  after  an  accident. 

See  Schmidt  v.  Coney  Island  «&  B.  R.  R.  Co 391 

Testimony  as  to  the  value  of  the  good  will  of  a  partnership. 

See  KiRKMAN  V.  Kirkman 895 
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